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ERRATA AND CORRIGENDA. 


Page 32, line 12 from bottom, for “ cuold” read “ could.” 
» 72 lines 9 and 10, instead of “ partition. I hold that in the present 
case there was no such contract not to sell, &c.,” read * partition, 
T hold that in the present case there was as much a contract not to 
sell, &c.” 7 i 
n 118, marginal date, for “ nuary 26” read “ January 26." 
180, line 4 of head note, for “ has made” read “ was made.” 
» 209, line 8 of head Ste, Jor “ grandsons,” read “ great grandsons.” 
369, line 12, for “ wanting as a means” read “ wanting in means.” 
» 509, line 8 from bottom, for “ Small Court” read “ Small Cause Court.’ 
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APPELLATE CIVIL. . 


Before Mr. Justice E. Jackson and Mr. Justice Mookerjee. 


MEAH JAN MUNSHI (ons or raz Daraxpants) v. KURRUNA- Pah 
MAYI DEBI (Prarntrr.)* as 


Jurisdiction of Civil Court—Suit to set aside a Sale under s. 105 Act X 
of 1859 — Fraud — Non-registration — Acknowledgment of Tenant by the 
Zemindar. 


A Civil Court has jurisdiction to entertain a suit by a tenant to recover posses- 
sion of a tenure from an auction purchaser at a sale for arrears of rent under 
section 105 of Act X of 1859, although there is no allegation of fraud, the tenant , 
not having been a party to the deoree for arrears of rent (1). 

In a sale under section 105 of Act X of 1859, only the judgment-debtor’s pro- 
perty can pass, A zemindar is bound to sue the actual tenant, when known 
to’ him, though the itenant’s name has not been registered in his sherista. 
There can be a legal and valid recognition by a landlord of the vendee of a 
saleable undertenure as tenant, notwithstanding that no mutation of names has 
taken place in his books. 


Tax plaintiff brought this suit to recover possession of an 
8-anna share of a talook from the defendant, Meabjan Mun- 
shi, who had dispossessed her from it on the ground that 
he had purchased the talook at an auction sale, held in exedu- 
` etion of a decree obtained against one Braja Mohan Deb, for 

arrears of rent due to the zemindar defendant on account of. 
_ this very tenure. She alleged that the tenure did once belong 
to Braja Mohan Deb, who had sold it to her mother; that 
her mother, and subsequently herself, had for a period of 


* Special Appeal, No. 195 of 18{1, from a decree of the Judge of Tipperah, dated the 


22ed December 1870, reversing the decree of-the Subordinate Judge of that District, . 
dated the 7th May 1870. ` - ° 
: e 
(1) See Ramsundar Poramanik v. Prasanng Kumar Bose, Case No, 2138 of 1865: 
February 5th, 1866, 
e . 
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1871 upwards of 13 years been in quiet possession of it, paying 

‘Nowe the rent to the zemindar; that the zemindar, though he and 

his agent perfectly well knew ‘that she was the tenant in posses- 

KURRUNAMATI : . . . “4 : . 

Dem. sion for a series of years and paid rent for it, brought a suit -for 

arrears of rent, for the year 1277, Tippera Era, (1867), against 

Braja Mohan Deb, the old tenant, whose name had been negli- 

gently allowed to stand in the zemindar’s books, and obtained an 

ex parte decree, in execution of which he caused the tenure to be 

sold; that she was wholly ignorant of these proceedings held 

behind her back till actual possession had been taken by the pur- 

chaser, and therefore she now sued to recover possession, The 

defence of the purchaser was, that the Civil Court had no juris- 

diction to try such a case; that the alleged private purchase of 

the plaintiff’s mother was a fraud; that the talook belonged to 

Braja Mohan Deb, who had become a defaulter; and that the 

talook was therefore legally sold and purchased by him the 
defendant. 


Two issues were fixed by the Subordinate Judge. 
1. “Can the Civil Court take cognizance of this case ?” 
and l 


2. “Who was in actual proprietary possession of the pro- 
perty; if the plaintiff’s mother and plaintiff consecutively, is 
that sufficient to vitiate the sale by the zemindar ?” 

On the first issue the Subordinate Judge held that, as both 
parties alleged fraud, the defendant -directly and the plaintiff 
impliedly, the Civil Court bad jurisdiction. 

On the second iseue he found that the plaintiff’s allegation that 
her mother had purchased the tenure, and that her mother ande 
herself had been in possession for upwards of 13 years was proved; 
that the tenure had been in arrears for the rent of the year 1277, 
-Tippera Tira, (1867); but that the plaintiff had neglected to have 
° her or her mother’s name registered in the zemindar’s sherista 

(office} as tenant in the place of Braja Mohan whose name was 
already recorded. He was of opinions that the zemindar hgd 
eacted in a strictly legal manner in suing the old registered tenant. 
fox, the arrear due, and “hat the sale was perfectly . valid and 
good. He therefore dismissed the suit. 
. oe ° 
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The plaintiff appealed to the District Judge against this 
‘decision. 

On the merits the Judge found upon the E that the 
zemindar, before he instituted the suit for arrears, knew perfectly 
‘well that the plaintiff was the tenant and had for some years 
been paying the rent, in addition to the. finding. of the first Court 
as to the purchase of plaintiff’s mother, and consecutive posses- 
sion for upwards of 13 years, 

On, the question of jurisdiction, he was of opinion that it was 
not necessary to allege fraud in order to empower the Civil 
Courts to entertain a suit of this nature, as the plaintiff was not 
a party to the decree obtained by the zemindar. 

The Judge further held that in sales under Act X of 1859 
the property only of the judgment-debtor in the rent suit could 
‘be sold, and not that of a third person. He also found that the 
plaintiff was wholly ignorant of the ex parte decree against the 
‘old tenant, and of the subsequent proceedings in execution; that 
the plaintiff waa the zemindar’s niece (sister’s daughter); and that 
the price for which it was sold, was by no means a fair one com- 
pared with the annual profits of the tenure, proved by the plain- 
tiff. He was therefore of opinion that the plaintiff was entitled 
to recover possession of her estate, and accordingly decreed her 
Bult. 

Against this ia the purchaser, Meahjan Munshi, preferred 
a special appeal to the High Court. 


Baboo Mahesh Chandra - -Chowdhry (with him Mr. C. Gregory, 
and Baboo Chandra Madhab Ghose) contended for the appellant, 
that the Civil Court had no jurisdiction to entertain the presént 

esuit. The tenure was sold for its own arrears by the Revenue 


Court undar Act X of 1859. The sale therefore could not be. 


set aside. by a Civil Court except on the ground of fraud. In 
this case no fraud had been alleged nor proved.’ He cited 
Rutton Monee Dasee v, Kaleehissen Chucherbutty (1), and Jan 
Ali v. Jan Ali Chowdhry (2). The sale was of the tenue, and 
net of the right, title, anti interest of the judgment-debtor as.in 


1871 


Mean Jax 
Mounsur 


v. 
KURRUNAMAYI 
DEBI, 


execution of a decree of g Civil Court under Act VIII of 1859. « 


_Q) W.R., Sp. Yol, 147. OR) 1 BLR, AG, 56, ° 
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A sale under Act X of 1859, 
passed the tenure, which view was supported by Act VIII of 
1865, B. C., which gives a purchaser in a sale under section 105 
of Act X the right of avoiding all under-tenures created by the 
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section 105, for arrears of rent 


defaulting holder of the estate ; Fatima Khatun v. The Collector 
of Tipperah(1). The case of Pran Bandhu Sirkar v. Karba 


(1) Before Mr. Justice E. Jackson and Mr. 
Justice Aitter. 


The 4th May 1870, 


FATIMA KHATUN anv anotuer (Dr- 
FENDANTS) ¥ THE COLLECTOR OF 
TIPPERAH, REPRESENTING TAR COURT 
or WARDS ON BENALF oF SYUD BHA- 
RAT ALT, anon (Puanrrirr).* 


Mr. C. Gregory and Baboo Kashi 
Kant Sein for the appellants. 


Baboo Anukul Chandra Mookerjee for 
the respondent. 


Mrrrer, J.—This was a suit instituted 
by the plaintiff for the declaration of his 
right in a certain shikmi tenure by the re- 
versal of a sale of that tenure held in 
execution of a decree for arrears of rent. 

It appears that the plaintiff purchased 
the right, title, and interest of one Har 
Kumar in the tenure in question on the 
2gth of September 1866. 

Previous to that date the zemindar 
defendant had brought a suit against one 
Gaur Mani, whose name was registered 
in his book as tenant, for arrears of rent 
due on acconnt of that tenure, and a decree 
was passedin his favor in April 1866. 
In @xecntion of this decree, the tenure in 
question was sold to the defendant, spe- 
cial appellant, on the 29th of April 1867, 
and the plaintiff contends that inasmuch 
as the tenure in question was the pro- 
perty of Har Kumar, and not of Gaur 
Mani, he the plaintiffis entitled to obtain 
the declaration which he has asked for 
in this Mit. 

The first Court dismissed his suit on 
the'ground that he had failed to prove 


that the disputed tenure belonged to Har 
Kumar whose rights and interests he 
had purchased in execution of n decree. 

“On appeal that decision has been ro- 
versed by the Subordinate Judge for 
the reasons given in his judgment. I 
am of opinion that the decision of 
the Subordinate Judge must be re- 
versed as the reasons upon which it is 
based are not such as can be supported. 
He says :—“ It is not denied that the 
“Shikmi talook originally belonged to 
“Har Kumar’s father, the late Bango 
“ Chandra ; therefore according to Hin- 
“do law it belonged to Har Kumar on 
“the death of his father, and not to Har 
“Kumars mother Ganr Mani, and the 
“Shikmi talook being a transferable. 
“tenure was sold on the 28th Septomber 
“1866 to plaintiff in satisfaction of s 
decree against Har Kumar.” There is 
nothing on the record to show that the 
defendants did at any time during the 
trial of this suit admit that the property 
in dispute was tha property of Har 
Kumars father; and in the absence 
of such admission by the defendants, 
it was the duty of the plaintiff to prove 
his case. Tho Subordinate Judge wag 
therefore wrong in assuming that the 
property belonged to Har Kumar’s father, 
aud hig conclusion that it was the pro- 
perty of Har Kumar mnst necessarily fall 
to the ground. 

Irrespective of this point, however, it 
appears to me that the judgment of the 
Subordinate Judge cannot be supported. 
He has found as a fact that the arrears 
sued for by the zemindar defendant were 
actually due to him; and he -has d%so 


* + Special Appeal, No. 188 of 1870, from a decree ofthe Judge of Tipperah, dated the 
80th September 1869, reversing a decree of the Moonsiff of that district, dated the 28rd 


December 1868. 
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Sundaři Debi (1), did not take into consideration the effect 1871 
of Act VIII of 1865 (B. C.), and is opposed to the current Mean Jan 
of decisions on this point. Lastly, the zemindar was not bound v. 

' p ve ad y KURRUNAMAYI 
to recognize the plaintiff who had for such length of time Das 
neglected to register her name in his books as tenant, The rent 
receipts had all been granted in the name of the old proprietor, 
go that the payment by the plaintiff (even if admitted) in the 
name of the old tenant, and the receipt of it by the zemindar as 
such, could be no recognition by him of the plaintiff’s tenancy. 


found that Gaur Mani was the person 
whose name was registered as tenant in 
the zemindar’s books. Under these cir- 
cumstances, if Har Kumar allowed his 
mother Gaur Mani to have her name 
registered in the xemindar’s books, the 
zemindar was right in bringing his snit 
for arrears of rent against Gaur Mani, 
who was the registered tenant, and as 
the arreats were actually due and the 
Buit was bond fide, the sale under the 
decree is valid and binding as against 
the plaintiff. The defendant has not 
‘purchased the right, title, and interest 
of Gaur Mani in the tenure, but he is 
the purchaser of the tenure itself at a 
sale held under Act VIII of 1865, 
B.C. Itis therefore clear that the judg- 
ment of the Subordinate Judge is erro- 
neous on this ground also. 


I would reverse the decision of the 
Subordinate Judge and restore that of the 
Court of first instance with all costs. 


JACKSON, J.—I am also of the same opi- 
nion. The admitted facts of the case are 
briefly these. Gaar Mani was the regis- 
tered tenant of a certain tenure. The 
zemindar brought a suit against the re- 
gistered tenant for arreara of rent; he 


got a decree and sold the tenure in execn- 


“tion of that decree, and the defendant 


purchased it. 

The plaintiff states that subsequent to 
the passing of the decree and prior to the 
sale he has purchased the tenure as the 
right, title, and interest of one Har Ku- 
mar. The plaintiff does not show how 
it happens that if the tenure belonged to 
Har Kumar, the name of Gaur Mani was 
registered in the place of that of Har 
Kumar. Gaur Mani is the mother of 
Har Kumar, and therefore it may be 
supposed that during his minority, for it 
appears that Har Kumar has only lately 
attained majority, her name was regis- 
tered in the zemindar’s books. Whether 
that is so or not as the name of Har 
Kumar was not registered and Gaur 
Mani was entered as the registered tenant, 
the zemindar was quite right in suing 
Gaur Mani. Har Kumer could have 
paid the arrears of rent, or the plaintiff, 
purchaser from Har Kumar, could have 
done so, and conld thus have saved the 
property from sale, But as they did not 
do so, and as the suit for arrears of rent 
was bond fide, the plaintiff’s rights in the 
property now, whatever they may have 
been heretofore, are nothing. 

The decision of the lower Appellate 
Court must be reversed and the glaintiff’s 
suit must be dismissed with all costs. 


(1) 3 B. L. Re A. C., 52. i 
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___1871__ Upendra Mohan Tagore ve harda Dasi (1), and ` Sadhan 
Mene Jin Chandra Bose v. Guru Charan Bose (2). 

Konstan G) 3 B.L- R, AC, 349. i 


(2) Before Mr. Justice Loch and Mr, Justice 
Mookerjee. 


The ist February 1871. 


SADHAN CHANDRA BOSE (PLATITE) 
v. GURU CHARAN BOSE AND OTHERS 
(DEFENDANTS.)* 


Baboos Srinath Das and Bangsidhar 
Sein for the appellant. - 


Baboo Grija Sankar Mazumdar for th 
respondents, : 


x 


Loos, J.—We think that the judgment 
of the lower Appellate Court must be 
` get aside. That judgment is mainly based 
on the ground that in obtaining a decree 
under Act X of 1859, there was collusion 
between the patnidar and the plaintiff 
and others; and having laid that down 
as the foundation of the judgment, the 
Subordinate Judge goes on to declare 
that the sale is also collusive, and he 
reverses the judgment of the first Court. 
It appears that the tenure in question 
was originally held by one Anup Sirkar, 
ard his name was recorded in the zemin- 
data books. After his death, his widow, 
Paresh Mani, continued to pay the rents ; 
but one Nimanand claimed a share 
in the estates as being the grandson 
of Ram Chandra, the cousin of the said 
Anup Sirkar. He brought a sui? against 
Paresh Mani, which was compromised, 
Paresh Mani taking 9 annas and Ni- 
manand® annas ; and after his death, his 
mother Bhairabi succeeded as his heir. 


Anup Sirkar loft, besides his widow 
Paresh Mani, two sons, Bani Madhab 
and Prasanna Kumar. Prasanna Kumar 
died without leaving any children, and 
was succeeded by his mother Paresh ` 
Mani, and when Beni Madhab came of 
age, he bronght a suit to set aside the 
arrangement between Paresh Mani and 
Nimanand ; but he failed, and his suit 
was dismissed in 1863, 

Subsequently, in 1867, the patnidar 
brought a suit for arrears of rent of the 
tenure against Beni Madhab and Paresh 
Mani, and obtained a decree on the 18th 
of January 1867. He subsequently, -a8 
is stated to us, gave a dur-patni of this 
tenure to one Ram Gopal, and made over 
the unexecuted decrees which he held 
against tenants to the said Ram Gopal 
to enable him to recover the arrears of 
rent, It is said on the other side that he 
did not make over but sold that decree- 
to Ram Gopal. But this is of very little 
consequence on the present question. 
Ram Gopal executed the decree, brought 
the tenure to sale, purchased it himself, 
and then sold it to the plaintiff, who in 
attempting to get possession was ousted 
by the defendant Guru Charan who. held 
a pottah under the said Bhairabi. 

The Subordinate Judge considera the 
collusion of the patnidar with other 
parties proved by the fact that in the anit 
brought by Beni Madhab in 1863, to 
set aside the ruffanama entered into by 
his mother with Nimanand, the patni- J 
dar was made n pro formå defendant ; 
and he conciudes that he must therefore 
have been aware that Bhairabi was ad- 
mitted to be the owner of 7-annas of the 
tenure, and knowing this he was bound’ 
to make her a party in the suit for arrears ` 
of rent which he brought against Beni 
Madhaband Paresh Mani. 


e 
a * Special Appeal, No, 1638 of 1870, from a decree of the Subordinate Judge of Jessore, 
dated the 25th May 1870, reverfing a decree of thd? Moonsiff of that district, dated the 


26tiP January 1870, Py 
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Baboo Ramesh Chandra Mitter (with him Baboos Kali 
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Mohan Das, Durga Mohan Das, and Parbatti Chandra Baner- ae aioe 


Jee), for the respondent, contended that it was not necessary for 
the plaintiff to allege fraud. Under Act X of 1859 the 
zemindar is bound to bring his suit for rent against the tenant, 
one who is really and actually in possession and paying the 
rent. No doubt the custom and law was that in the event 
of change in a tenancy, which is permanent and transferable, 
the name of the new tenant ought to be registered in the place 
of the old one, in the zemindar’s sherishta, but it was no 
where laid down that a mutation of names was the only legal mode 
of recognition, and that an acknowledgment as tenant in any 
other way, however solemn, and for a considerable length of 
time, was no recognition at all, Recognition might be proved 


v. 


KORRUNAMAYI 


DEBI, 


otherwige than by a record in the zeminday’s books. 


Even admitting that he was aware of 
theexistence of the decree passed in that 
case, it does not appear that Bhairabi 
ever paid rents to him. Itis not attempt- 
ed to be shown that she ever sought to 
haye her name registered ; and therefore 
when his rent became due it was sufficient 

-for him to bring his suit against the 
parties from whom he had hitherto re- 
ceived the rents, and who failed to pay 
them when they became due, 

We cannot see, therefore, that there is 
any proof that the patnidar colluded with 
other parties. , 

But it is said by the respondent, if the 
patnidar did not collude, Beni Madhab 
and Ram Gopal and the present plaintiff 

gave all colluded together ; they are in- 
timately connected, and Knowing that 
Bhairabi had a share should have given 
her an opportunity of paying up; and 
therefore there was a collusion which 
vitiates the sale. 

Baut all that Ram Gopal did was to 
execute the decree which had been trans- 
ferred to him by Savi. It is not shown 
that he did not pursue the course 2ppoint- 
ed by law. There is nothing but a 
general allegation of fraud agaist the 
sale proceedings. They have not been in 
any way challenged specifically, and we 


In 


do not see that when a decree-holder hag 
got a decree he is bound to give notice 
to any party who he may know has an 
interest in the property liable to be sold, 
All that is necessary is to proceed accord- 
ing to law, and Ram Gopal in this case 
did proceed according to law, therefore 
the plea of collusion utterly faila. 

But it is said in support of the judg- 
ment of the lower Appellate Court, that 
even if collusion is not proved the plain- 
tiff can get no more than the share of 
the judgment-<debtors against whom the 
decree was made, their rights and inter- 
ests alone being sold, 

But it appears to us that if this sale 
took place under the provisions “of 
Act VILI of 1865, B. C., and it appears 
that it was held under that law, the 
whole tenure was sold; and under the 
provisions of section 16 the purchaser of 
“an under-tenure sold under this Act 
“ ghall acquire it free of all incumbran- 
“cea which may have accrued thereon by 
“any act of any holder of the said 
“ under-tenure.” 

Lastly, it is urged in support of the 


judgment of the lower Appellate Court, , 


that Bhairabi, and on her part Guru 
Charan, set forth that the land in dispute 
formed no part of the tenure sold, and 


1871 
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‘this case it was established beyond doubt that the zemindar was 
fully acquainted with the purchase by the plaintiff's mother 


Va 
KURRUNAMATI 


DEBI. 


we find that the first Court raised the 
following issue on this point: — 

“ Whether the disputed lands pertain 
“to the alleged jamma for Ra. 9-2, or 
“ whether the lands covered by Dags 
“í Nos. 1 and 2, are the mahatran tenure 
“of Bhairabi Dasi.” 

The first Court decided this issue 
against the defendant Bhairabi, but the 
Subordinate Judge, after noticing the 
claim, has most carelessly put this issue 
aside, making a remark or two on it; 
whereas he should have decided it dis- 
tinctly, it being the most material issue 
in the case. Had he decided it, possibly 
this present appeal might have been pre- 
vented. It is a point which he must 
decide ; it was put before him, and he 
ought to have decided it, 

‘We reverse the decision of the Subor-. 
dinate Judge, and remand the case to 
him for the trial of the following issue, 
namely :— 

‘‘ Whether the lands in dispute in this 
“ guit belonged to the tenure sold as 
“appertaining to the jumma of Rs. 9 
“and 2 annas; or whether as alleged 
“by her, Bhairabi, Dags 1 and 2 are 
“her mahatran lands; and whether the 
“remaining lands belong to the other 
“jumma,” 

The appellant will have his costs of 
this appeal. 


MooxERJEE, J.—I concur in “decreeing 
thif appeal. It is admitted before us 
thet there is no proof of fraud or collu- 
sion on the part of the patnidar Savi 
who obtained the decree for rent. It is 
merely said that he ought to have known 
that Bhairabi was a shareholder, and 
therefore ought to have sued her for rent 
though she was not a recorded tenant and 
liad taken no measures to effect a registry 
of her name in the sherishta of Mr. 
Sari, simply because Bavi was a pro forma 


e defendant in a certain suit brought by « 


one Ram Chandra, the son &f -Anup, 

agænst Bhairabi to set aside a compro- 

mise entered into between the mother of 
. ° 


Ram Chandra and Bhairabi. Savi did 
not enter appearance in that suit, as it 
was one in which he had no sort of in- 
terest whatever. It is contended that 
Savi not having made Bhairabi a party 
to the rent suit, the Court was bound to 
presume fraud and collusion on his part. 
I do not agree to this proposition. By 
law the somindar was not bound to-re~ 
cognize Bhairabi as his tenant, unless 
she had cansed a registry of her name in 
his books. Savi, therefore cannot be sald 
to have acted fraudulently. There may 
be very good ground to presume that Ram 
Chandra would haye been glad to see 
this jote sold, but it is not shown that in 
omitting to sno- Bhairabi, Savi was 
acting in concert or collusion with Ram 
Chandra. 

It is next said that the arrear for 
which the tenure was brought to sale 
and the rentsuit was brought, was a very 
trifling sum; but it appears that the 
annual rent of this jote is also a very 
small amount, and that the arrears were 
above the rent due for an entire year. 


In order to get rid of a decree passed 
by a Collector under the provisions of 
Act X of 1859, and to set aside a sale 
held in execution thereof on the ‘ground 
of fraud, the plaintiff was bound to 
prove frand on the part of the patnidar 
who obtained the decree, and that fraud 
Was committed in the conduct of the sale 
or in the publication of tho necessary 
processes required by law to be duly puby 
lished previous to the sale. What the 
purchaser from Savi did, was merely to 
give effect to the decree which had 
beén transferred to him by putting it into 
execution. No such fraud as would 
vitiate the decree or the purchase of the 
defendant is made out in this cage, even 
according to the plaintiff’s statement or 
according to the finding of the Sukor- 
dinate Judge. Under the whole of the 
circunfetances of this case which was 
gone through at considerable length 
before us, we do not find that any fraud 
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and had by his dealings for somany years with the plaintiff 1871 
recognized her tenancy,—Wubo Coomar Ghose v. Kishen Chunder Mean Jax 


Banerjee (1). Then again the plaintiff being wholly ignorant 5 ray 
` of the sale proceedings could not come in and oppose the Dmi. 
sale under section 106 of Act X of 1859. She was no party 
to the suit for rent. Had she been the tenant sued, it would 
have been a different matter. She could not then have’ brought 
a suit to set aside the sale except on the allegation of fraud. 
Under the facts stated and found by the Court below, the plain- 
tiff was not bound to allege fraud. In the case df Moohtokashee 
Dossee vy. -Brojunder Coomar Roy (2), the point of recognition 
by the zemindar and the right to sue in the Civil Court without 
entering opposition under section 106 of Act x of 1859, was 
very fully considered, : 
He next contended that even if it were necessary to allege 
fraud, the plaint, though it did not use the actual-word fraud, 
contained statements on the conduct of the zemindar which 
fully amounted to a fraudulent dealing on his part. The ruling 
in Rutton Monee Dassee v. Kaleehissen Chucherbutty (3), cited 


by the appellant, has no bearing on the present case, 


The case 


of Jan Ali v.-Jan Ali Chowdhry (4) also has no application. 

Then again Act X of. 1859 never contemplated & sale under 
section 105 to mean the sale of a tenure which did not belong to 
the judgmont- debtor, nor did any section of Act VIII of 1865, 


B. C., do go. 


The Act assumed that the Act X decree yas a 


good one, and against the proper party. It simply gave the 


is proved either on the part of the deoree- 
holder or the purchaser. 

The other points urged by the appel- 
lant’s Vakeel have been fully disposed of 
in the judgment of my learned colleague, 
and I agree generally with him in the 
reasons given for their disposal. Iwould 
also remand the case for a decision of 
the issue pointed ont by Mr. Justice 
Loch. I think the Subordinate Judge 
was bound to decide this issue befre he 


e 
(1) W.R., 1864, Act X Ral, 112. 
(2) 3 W. R., Act X Rul, 156. 


entered on the trial of the other issng’. 
That -issue,if found in favor of the 
plaintiff, would have disposed of the 
whole case, and consequently the other ` 
issue would not perhaps have been ro- 
quired to be decided. If the lunds sued 
for in this suit were outside the jote 
purchased by the defendant, there is an . 
end of all questions of fraud @ -the ` 
matter of the sale. 


z 


a ` 
(8) W. R, Sp. Vol, 147. f e 
(4f 1B.L. R, A. G, 56. 
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| Man Jax | V. Sarba Sundari Debi 
Hridoy Mani Debi (2). 


(1) 8B.LR, A.C, 52 
(2) Before Mr. Justice Phear and Mr, 
Justice Hobhouse. 
The 11th December 1888, 


RAM BAKSH CHATLANGI AND ANOTHER 
(Puarerivrs) v. HRIDOY MANI DEBI, 
MOTHER AND GUARDIAN OF BOIDONATH 
MOOKERJEE (Derenpanrt.)* 


v. 
KURRUNAMAYI 
Desi, 


Baboo Bhawani Charan Dutt for the 
appellants, ; ce 


Baboos Srinath Das and Bhaggabatti - 


Charan Ghose for the respondent, 
The judgmont was delivered by 


Panar, J.-—The plaint sets‘ont the facts 
Aof this case very clearly and concisely. 
o plaintiff purchased a certain jote 
ma at an auction-sale, and obtained 
ssion of it on the 6th‘April 1866. 
sale was held in execution of a de- 
against the defendant iu this suit, 













ined possession after his purchase; 
while he was so in possession, 
al, Das Mookerjee, the patnidar 
der whom this jote was held, instituted 
a suit in the Collector’s Court against the 
defendant to recover arrears of rent in 
respect of this jote jumma which had 
bgcome due during the time of the pos- 
seasion of the defendant aud before the 
purchase of the plaintiff. In execution of 
-the decree which the patnidar obtained 
in the Collector’s Court, this jote jumma 
then held by the plaintiff was at ached, 
and an order was passed by that Court 
directing that it should be sold.’ At that 
‘stage of the proceedings, the plaintiff, in 
order t$ protect, as he supposed, his right 
to the tenure and to save it from Bale, 
K prid the amount of the decree against the 


\s 

O 
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purchaser of the tenure certain rights: see Pran Bandhu “Sirkar 
(1) and Ram Baksh Chatlangi v. 


defondant, and he now seeks in the present 
suit to recover the amount which he so 
paid as being money paid on behalf of 
the defendant. 

The only question before us is, whether 
the payment which he mado under the 
circumstances that wo have mentioned 
was such as entitled him to claim to be 
reimbursed the money by the defendant. 
We think that this payment was a volnn- 
tary paymeut. Had the present suit 
been brought agninst the patnidar who, 
by the proceedings taken in the Collec- 
tors Court, did bring about the result 
that the plaintiff considered himself 
coerced into paying this moncy, the case 
might have been different. It might then 
have been that the patnidar could not 
have resisted the plaintiff’s claim merely 
on the allegation that the money need not 
have beon originally paid by the plaintiff. 

But in the caso before us, we think 
that the defendant is qnite entitled to 
rely upon the actual facts of the case ; 
and under these circumstances, according 
to a judgment which has lately been deli- 
vered by this Bench, there was no legal 
necessity rendering it incumbent apon 
the plaintiff to pay the amount of the 
decree which the patnidar had obtained 
against the defendant. Had the sale been 
proceeded with in the Collector’s Courts 
nothing could have passed by it. The’ 
plaintiff wonld have been no way dam- 
aged in his proprietary rights. ~It is true 
that he might have been inconvenienced 
by the occurrence of such a sale; but we 
think that mere inconvenience withoutrisk 
of any actual damage is not enorgh to take 
away the voluntary character of the pay- 
ment which he made. In this view, we 
think that the plaintiffs suit ought to be 
dismissed, and as the lower Appellate 
Court has in fact dismissed it, although 
-the Sypordinate Judge appoara to have 
been governed in his decision by reasons 


* Special Appeal, No. 2192 of 1868, from a decree af the Subordinate Judge of Nuddea’ 


dated the 80th May 1868, reversing a decree of the Sudder Ameon of that district, dated 


the 7th March 1868, 





share of a tenure, aah the plaintiff alleged she had inherited 
from her mother, who had purchased it from the former proprie- 
tor Braja Mohan Deb. The plaintiff alleged that for the last 
13 or 15 years her mother and subsequently she and her sister 
had been in possession of this tenure. At the close of 15 years 
a suit was brought on the part of the zemindar for arrears of 
rent, not against the then occupants of the tenure but against 
Braja Mohan, who had originally sold the tenure to the plain- 
tiff’s mother. An ex parte decree was obtained and in execution 
of that decree the tenure was put up to sale and was purchased 
by the special appellant in this case. The plaintiff alleged 
that the whole of these proceedings were fraudulent. We have 
been told that she did not allege fraud, but it is impossible, we 
think, to read the plaint without being satisfied that the plaintiff 
did allege deliberate fraud. It is true that the word fraud is 
not used, but it is said that the zemindar’s agent and the zemindar 
himself knew perfectly well that Braja Mohan had: no longer 
any connection with the tenure and still deliberately brought 
the suit against him, and, in the absence of the real owner 
obtained an ex parte decree, and without properly issuing. any 
sale proclamation put this tenure up to sale. 

The point taken by the special appellant, who is the pur- 
chaser at-the ‘auction sale, 'is that the plaintiff was not the regig- 
tered tenant ; that the plaintiff, though she had been for fifteen 
years in possession, had never got her mother’s name or her own 
name registered in the zemindar’s sherista in the place of Braja 
Mohan; and it is alleged that under these circumstances the 
zemindar was quite right to bring his suit for rent against the 
registered tenant, totally regardless of who was the real tenant. 
And it was strongly pressed that even if the zemindar was in 
fraud, still there was nothing whatever to show that the 


different from those which we have just Court was Tight, gnd onght not to be dis- 
now been explaining, we are of opinion turbgd upon special appeal. Accordingly, 
that the decree of the lower Appellate wo dismiss this appeal with costs. 
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1871 purchaser was in any way concerned in that fraud; and he being. 

Mea JAN an innocent purchaser and having parted with his money, was 

PAE A entitled to the tenure, the mpre so.as the purchase was effected 
Dsm. in execution of a decree under section 105, Act X of 1859. 

The case first came before the Subordinate Judge, Mr. 
Hutchinson, who did not raise all the issues arising out of the 
statements filed by the parties, and who omitted to try the most 
important issue in the case,—namely, the fraud, which was alleg- 
ed against the decree-holder and the purchaser. The result of 
‘the omission is that no evidence has been given as regards the 
fraud, and the case has been decided upon other points. Mr. 
Hutchinson dismissed the plaintiff’s suit without making any 
enquiry into this fraud; even though he seemed to have been 
satisfied that the plaintiff’s mother had purchased the property 
from Braja Mohan, and that the plaintiff’s mother and the 
plaintiff had been in possession for many years, still, because — 
they had not registered théir names, he was of opinion that the 
decree under the Act X suit was legal, and that the sale should 
be upheld. 

The Judge on appeal has very” properly scouted any such 
idea. The Judge has found that the zemindar was aware of 
the fact of the purchase by the plaintiff's mother; that the 
plaintiff was his own niece, and that it was quite impossible to 
believe that the zemindars knew nothing about their possession 
for fifteen years of this tenure. The Judge has found that the 
plaintiff's possession has been clearly proved by a large quan- 
tity of evidence, that she has been treating this tenure for 
fefteen years as her own and giving it outin ijara in some years; 
and, although the name of Braja Mohan seems to have been og: 
the register, the Judge is of opinion that looking to these facts 
the plaintiff is entitled to recover the tenure, as no notice was 
given to hep of the suit, and as her tenure could not be sold ` 
under a decree obtained against a third party. 

OA special appeal to this Conrt, the first argument was in 
connection apparently with the casg of Jan Ali v. Jan Ali 

> Chowdhry (1); that ag long as there was a decree under Act X 


Q) 18, L. Ry A. 0, 56. 
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of 1859 and the property was sold in execution of that decree, 1871 
no matter in what way the decree was brought about, still an "Monoa 
„innocent purchaser purchasing the tenure under section 105, p oprea 
Act X. of 1859, ignorant of any fraud on the part of the Dès 
decree-holder, is entitled to keep that property as against the 

previous owner of the tenure. It seems to me, that to admit 

any such argument would be opening at once the widest door 

to fraud and chicanery all over the country. No person’s tenure 

or property would be safe. A decree might be obtained for 

it in the owners absence against a third party who has no 
connection with it, and in execution of that decree, if a sale 

‘takes place, the putchaser has a prior title over the property 

to that of the real owner. The precedent costed certainly does 

not lay this down to be the law. 





One question before us is whether it is necessary to remand 
this case for an enquiry into the fraud, because it is said that 
evidence can be produced of the fraud of both purchaser and 
decree-holder. We are of opinion that the Judge has put this 
case on very proper ground, namely that. wholly regardless of 
the fraud, the suit not having been brought against the real 
tenant and the decree not having been against the tenant, the 
sale cannot be upheld. There are several precedents-of this 
Court which were quoted by Baboo Ramesh Chandra Mitter, to 
the effect that under Act X of 1859 there is no authority in 
the Revenue Court to put up.to sale in execution of decree any 
property except the property of the judgment-debtor, and if 
property which is not the property of the judgment-debtor, 
be sold in execution of a decree against that judgment-debtor 
“such sale is invalid. It has been several times repeated in the 
course of the argument that we are dealing here with what is 
called an innocent purchaser. When we look to the facts of 
this case as between the present plaintiff on the one side and 
the innocent purchaser. (defendant) on the other side, ye see 
that the plaintiff for no, fault of her own has been deprived of 
an éstate which is worth a thousand rupees, for which her . 
family paid full consideration. The los$ to her would. be most” ` 
` gevere if we sustained the sale. But, on the other hand, if the 
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1871 _defendant’s purchase is held to be invalid he loses nothing; he 
Mean Jax ig in no way injured; except that he does not gain a property 
PRE nee worth a thousand rupees on payment of 180 rupees. Then as be- 
Dest. tween these two parties in which way should the Court in honesty 
and equity decide ? Are we to deprive the plaintiff of an estate 

worth a thousand rupees in order to give it to the innocent pur- 

chaser who has bought it fora song. The whole case really 

amounts to this. The plaintiff is certainly as innocent and blame- 

less as the present defendant. It seems to me that it would be 

the grossest injustice to deprive the plaintiff of her estate. It 

is matter of regret that the whole question of fraud has not 

been gone.intu, as there are many suspicious circumstances in 

it, but as the case stands at present we are satisfied that the 

plaintiff is entitled to the decree which the Judge has given 
her. , 

The appeal is dismissed with costs. 


Mooxersex, J.—I am also of opinion that this appeal, 
should be disallowed. 

The finding of the Court below is to the effect that the 
plaintiff has abundantly proved that her mother purchased the 
Talook from Braja Mohan Deb, in the Tipperah year 1269 which 
is equal to 1266 B. S. (1869); that both the mother and the 
plaintiff were in possession of the Talook, and had all along paid , 
the rent of it to the Maharaja of Tipperah who is the zemindar, 
and that the Maharajah had recognized the plaintiff as his 
tenaut by purchase from Braja Mohan, 

The question therefore for determination is whether under 
this finding of fact the law applied by the Judge is correct, and, 

` whether we should disturb the decree passed by him in favor of 
the plaintiff. l 

If the Maharaja knew that Braja Mohan had sold his right-in 
e the tenure to the plaintiffs mothér, and if the Maharaja had 
`  recogeized the plaintiff as his tenant, he was assuredly wrong 
in instituting the rent suit against the,old tenant Braja Mohan, 
oo and he must be held to have undoubtedly acted in bad faith in 
selling the tenure as the tenure of Braja Mohan, in execution 

of the decree which he had thus improperly obtained. 


VOL. VI.) HIGH COURT. 15 


I do not think that under the circumstances of this case it was 1871 


iati À : Mean Jax 
Receseary to allege, or distinctly to prove, any particular act of * yan. a* 
fraud, either on the part of the zemindar or of the purchaser. e: 
KURRUNAMAYI 


Fraud has however been distinctly alleged and proved against Desi 
at least the zemindar. The substance of the plaint is this, that 
the zemindar and his agents were fully cognizant of the fact of 
the purchase and possession of the mother of the plaintiff as 
well as of the plaintiff; that, notwithstanding this knowledge and 
the recognition of plaintiff’s tenancy, the zemindar, instead of 
proceeding against her and her sister, who had jointly inherited 
the property from their mother and were undoubtedly in posses- 
sion thereof, had improperly and fraudulently brought the suit 
for rent against Braja Mohan, who had no connection whatever 
with the tenure after his sale;. and that the decree thus obtained 
and the sale of the tenure in execution thereof, cannot and 
should not affect the rights of the plaintiff, who is entitled to 
recover possession as against both the zemindar and the 
purchaser. 

It is contended by Baboo Mahesh Chandra Chowdhry that it 
matters not whether the zemindar knew of the purchase, or had — 
recognized the plaintiff and her mother as his tenant ; that it is 
of no consequence whatever whether the zemindar’s acts were 
bond fide or not, or whether the proper person was sued or not; 
so long as the fact remains that the plaintiff has not paid the 
rent for this tenure for the year in question, and there was a 
decree against the tenure in execution of which the tenure was 
brought to sale, the plaintiff cannot succeed in this action. He 
argues that as long as it is not proved that the purchaser was a 
party to the fraud committed by the zemindar, his (the defend- 
ant’s) purchase cannot be set aside. The decision in the case of 
Jan Ali v. Jan Ali Chowdhry (1) is quoted by the pleader in 
support of his argument. It is also contended with great force 
that the present suit not being a suit to set aside the decree or ° 
the sale on the ground of fraud, no inquiry should take plaee on 
those points, and as the decree and the sale still stand, the plain- 
tiff can obtain no redress _ Whatever. This contention appears . 


G) 1 BLR, Æ C., 56. 
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to me to be wholly unsound. It must be admitted that the 
zemindar was not competent, at the expiration of the last day 
fixed for the payment of any one of the kists of his rent, to | 
transfer the tenure of the plaintiff in this case to another by 
a mere fiat of his own; the tenure being admittedly a tenure 
of a hereditable and transferable character. The zemindar 
can only sue for the rent due to him, and after obtaining a 
decree for it, move the Court for a sale of the tenure. Now 
if he has to bring a suit in a Court of Justice, he must 
bring a proper and legal suit. - In order to be a proper suit and 
a proper decree, the party really liable for the rent should be 
sued, and not a person whose interest and connection with the 
tenure has ceased to the knowledge of the zemindar. It ap- 
pears to me clear that if the recognized tenant had not been 
sued, and no decree obtained in his presence and against him, - 
the decree is not a decree any way binding either the tenant or 
the tenure. Consequently a sale in execution of such a decree 
will not affect the rights of the real tenants. The decision of Jan 
Ali v. Jan Ali Chowdhry (1) is notin point. In that case the - 
decree was a proper and bond fide decree against the plaintiff, 
and when the sale took place that decree was standing against 
him. The Court held that notwithstanding the subsequent 
reversal of that decree by the higher Court, tho sale should 
not be held invalid. Here the decree was not against the 
plaintiff, and no sale of the interests of the plaintiff had taken 
place. 

The contention of the pleader, that a sale of a tenure under a 
decree under Act X of 1859 cannot be held invalid although 
the zemindar had sued and obtained a decree against a perfecg 
stranger to the tenure, would not hold water for a minute, and if 
recognized aud allowed as a valid contention would open the door 
to all sorts of fraud, and prove most prejudicial to all ryots 
and holders of under-tenures in this country. 

It4s said, why should the purchaser suffer for the fraud of the 
zemindar; it might also be asked why* should the tenant lose his 
tenure. Between these two persons, both innocent, Courts of 
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VOL, VIL] HIGH COURT. 


Equity are bound to see- whose equity is greater. Is it equit- 
able to hold that a man who was not called upon to pay his rent, 
who was not sued for it, and whose rights are not even pretend- 
ed to be sold, should lose his tenure because the zemindar had 
acted fraudulently and obtained a decree against a wrong person 
quite unknown to him, merely because another innocent person 
has made the purchase and is to be deprived of the fruits of 
that purchase? Will it be justice to hold that the innocent 
tenant shall suffer from the fraud of the zemindar, but that the 
purchaser shall benefit by it? It seems to me that if we weigh 
the respective equities of these two individuals, the equity 
of the plaintiff is far greater and weightier than that of the 
purchaser. The one is to lose what he is entitled to hold, and 
another is to acquire what is the property of the other. 

Tt is then said that the proper remedy for the tenant is to 
` sue the zemindar for damages; but why should the tenant lose 
his lands? He does not wish to get money, he wants his lands to 
be given to him. The purchaser, I apprehend, would be equally 
entitled to sue the zemindar for any deceit or fraud practised 
upon him, or for any misrepresentation; but on this point it is 
not necessary that J should give any opinion. 

A. decision of this Bench (Loch and Mookerjee, JJ.) 
Sadhan Chandra Bose x. Guru Charan Bose (1) is cited to show 
that a zemindar is not bound to sue an alienor of his tenant, 
but, if no registration has been made in his sherista of the 
name of the purchaser, he can proceed to sue his registered 
tenant, and that his proceedings in such a case, cannot be charac- 
terized as fraudulent. But this is a clear misapprehension of 
that case. What the Court distinctly held on that occasion 
was that there was no evidence that the zemindar had ever 
received rent from the purchaser, and there was nothing to show 
that the purchaser was recognized as a tenant by the zemindar. 
Of course if a zemindar has not recognized a purchaser as his 
tenant, or received any rent from him for the tenure, and there 
has been no mutation of the purchaser’s name in his books, but 
he was wholly unaware of any transfer, the zemindar would be 
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solely guided by his books, and might be perfectly warranted in 
suing the tenant whose name appears on his record. 

This is a suit more of the nature of a suit under the pro- 
visions of section 107 of Act X of 1859, than one founded on 
fraud. The only difference is that the plaintiff had not appeared 
before the Collector; this omission is sufficiently accounted for 
and explained by the circumstance proved in this case that the 
plaintiff, a purda woman, had no intimation whatever either of the 
suit for arrears of rent or of the decree, which were both against 
Braja Mohan Deb. Ithas been held—and I think properly held— 
that an appearance before the Collector under section 106 is not a 
condition precedent to a suit in the Civil Court, but that a per- 
son who comes on the allegation contained in section 106, can at 
once come to the Civil Court and ask for redress. Now what 
will be the nature of the relief which that person would be 
entitled to if he is able to substantiate all the allegations that 
he is bound to prove under the aforesaid section? Is he not to 
get back his tenure if it had been taken possession of by the 
purchaser under the sale held by the Collector, or is he simply to 
be restricted to a suit for damages against the zemindar and 
nothing more? I apprehend that under the wording of the law, 
such a person would be entitled to get back his land wrongfully 
and unjustly sold at the instance of the zemindar, if he is 
able to establish his right by substantiating his allegations. 

I am aware of no law that lays down that a tenure is hypo- 
thecated for the rent of it, and that the fact of the existence 
of an arrear is sufficient to deprive the holder of a transferable 
tenure of his holding, yet that is exactly the contention raised 
before us. The mere fact of an arrear having accrued and become 
due on the tenure would not, I apprehend, obviate the necessity 
of a suit against the tenant in possession for the rent, and of a 
decree against him. 

_IT am therefore of” opinion that the purchaser defendant 
has acquired nothing by the purchase, and that the plaintiff 
is entitled to recover possession of theeproperfy claimed by her. 

The appeal will be dismissed with costs. 


° Appeal dismissed. 
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[APPELLATE CRIMINAL.] 


Before Mr. Justice Kemp ‘(Offy. C. J.), and Mr. Justice Ainslie. 


Ix rae narrer or ISWAR CHANDRA KOER v. UMESH CHANDRA 
PAL (Parsonen).” 


Criminal Procedure Code (Act XXV of i861), s8. 66 & 67—Aot VIII of 
1869, s. 66 B. 


A Mogistrate of a district, before whom a complaint had been made, without com- 
plying with the provisions of section 66 of Act XXV of 1861, sent the petition to be 
disposed of by a Deputy Magistrate not authorized to receive complaints without 
reference from the District Magistrate, who tried and convicted the offender. 

Held, per Kus, J., that non-compliance with the provisions of section 66 of 
Act XXV of 1861 made the subsequent proceedings void, 

Held, per Arnsxin, J., that the order sending the petition to the Deputy Magis- 
trate for disposal gave the latter officer power to receive the complaint under sec- 
tion 66B of Act VII of 1869, and that the subsequent proceedings therefore were 
valid. 


Onn Iswar Chandra Koer presented a petition to the District 
Magistrate of Hooghly, charging one Umesh Chandra Pal 
and -his two.sons with having committed an assault on him and 
beaten him. The Magistrate passed an order on the back of it, 
making over the case to the Deputy Magistrate, Baboo Rangalal 
Banerjee, for disposal. The*Deputy Magistrate took a short 
statement on oath of the petitioner as to the grounds of his 
complaint, and directed the issue of a summons against Umesh 
Chandra Pal alone. Baboo Rangalal Banerjee took the depo- 
sitions of some of the witnesses for the prosecution, and left the 
station. The case was then taken up by Baboo Ramesh Chan- 
dra Mookerjee, another Deputy Magistrate, who, after taking 
the depositions of the witnesses for the prosecution anew, drew 
up a charge, and then recorded the evidence on behalf of the 
accused. He found the gcoused guilty of having committed 


an assault. . 
s e 
* Reference to the High Court under section 434 of the Code of Criminal Proce 
dure by the Sessions J nudge of Hooghly. , 
e ° 
e 
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1871 The accused then applied to the Court of Sessions to send the 
wim, proceedings of the case to the High Court under section 434 
lewan Oran- of the Criminal Procedure Code, in order that the conviction 
v. might be quashed, on the ground that the Magistrate had not 
pa jurisdiction to try the case. The Judge referred the proceed- 


ings to the High Court. 


Mr. Woodroffe (with him Mr. Sandel) contended, that the 
Deputy Magistrate had no jurisdiction to try the accused. 
The prosecution in this case preferred a complaint by petition 
which would make section 66 of the Criminal Procedure Code 
applicable. By that section the Magistrate of the district, or a 
Magistrate who is authorized without reference from the Magis- 
trate of the district to hear complaints, is required to examine the . 
complainant, and the examination is to be reduced into writing 
and signed by the complainant and the Magistrate. After this 
has been done, the Magistrate, under section 67, is to consider 
whether there are sufficient grounds for taking action, and to issue 
summons or warrant as may appear best to him. He may, 
however, after the issuing of summons or warrant against the 
accused, direct that the, trial be held before any other 

. officer haying jurisdiction to try that particular offence, as pro- 
vided for by the latter part of section 67. But up to the issu- 
‘ing of summons or warrant, only two classes of officers are author- 
ized by law to deal with a complaint,—viz., the Magistrate of the 
district, or- a Magistrate who is authorized without reference 
from the Magistrate of the district to receive complaints, and no 
éther officer can admit a complaint. In this case the Magistrate 
of the district did not himself carry out the procedure laid 
down in section 66 and the first part of section 67, but, on the 
presentation of the petition of complaint, sent that petition to be 
dealt with according to law to the Deputy Magistrate, who 
was not an officer authorized to receive complaints without, 
refefence from the Magistrate of the district. The Deputy Magis- 
trate did all the preliminaries up to the issuing of summons,— 
* à e, he initiated the complaint which he had no authority to do. 
In this case there was a trial and conviction of an offence 


upon a complaint which ‘vas not lawfully admitted. There 
a e A 
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being then no initiation of the complaint, all the subsequent 
proceedings wero void— The Queen v. Girish Chandra Ghose (1), 
Dulali Bewa v. Bhuban Shaha (2), and The Queen v. Mahim 
Chandra Chucherbutty (3). [ AINSLIE, J.—The order on 
the back of the petition of complaint by the Magistrate of 
the district sending -it for disposal to the Deputy Magis- 
trate, would give the latter officer authority to receive that 
particular complaint under section 66B, Act VIII of 1869. 
By that section the Magistrate of the district could empower 
generally any Magistrate or Subordinate Magistrate in his dis- 
trict to entertain cases, either on- complaint preferred directly 
to themselves, or on the report of a Police officer, pend- 
ing the sanction of the Local Government, and therefore in 
a particular case.] Section 66B clearly could not apply to 
the order on the back of the petition in this case. The section 
gave the Magistrate of the district the power to authorize tem- 
porarily any other Magistrate or Subordinate Magistrate, not 
to entertain cases on complaints preferred to the District Magis- 
trate (which is what was done here), but on complaints preferred 
directly to themselves,—+. e., to such other Magistrate or Subor- 
dinate Magistrate. The District Magistrate under this section 
could only give this authority generally, and not in any parti- 
cular case, In this case there was no complaint preferred 
directly to the Deputy Magistrate. 


. Kemr, J.—I have on three occasions, in Queen v. Mohim 
Chandra Chuckherbutty (3), Dulali Bewa v. Bhuban Shaha (2) 
and The Queen v. Girish Chandra Ghose (1), sitting with Justices 
Glover and Markby, ruled that a Magistrate is not competent 
to make over a case to a Subordinate Deputy Magistrate who 
has not been empowered to entertain cases either on complaint 
or on the report of the Police, without first recording the prose- 
cutor’s statement. I would quash the conviction as illegal., The 
accused must be released, 


` 


e e 
Q) 7 B. LR, 513. (3) 3 B. L. R, A. Cry 67, 
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1871 AINSLIE, J.—It seems to me that, under Section 66B of the 


Is tus (Criminal Procedure Code, a Magistrate who is competent to 
MATTER OF 


Iswar Cuan- direct that all complaints or reports of Police officers may be 
pra Korn 


a oi dealt with by a Subordinate Magistrate, is also competent to 
Dga Pan direct any particular complaint or report to be so dealt with. 


I would therefore not interfere. 


Conviction quashed. 
[APPELLATE CIVIL] 


Before Mr. Justice Bayley and Mr. Justice Paul. 


1871 MANMAHINI DASI (Piamrrr) v. BALAK CHANDRA 
May 8. PANDIT (Dersnoant).* 
` Hindu Law—Maintenance of Grandson—Suit against Grandfather— Conduct 
of a Mother. 


A widowed Hindu mother, who refuses to dwell with her minor gon in her father- 
in-law’s house, and sells her infant daughter in marriage to a low caste person, 
thereby injuring the social position of her father-in-law’s family, is not entitled 
to recover maintenance on account of her son from her father-in-law. 


Tan» plaintiff brought this suit against her father-in-law for 
the maintenance of herself and her son, defendant’s grandson, 
and for the recovery of certain ornaments which she alleged she 
had left in the charge of the defendant. 

The defendant was willing to maintain the plaintiff and her 
sop if they resided in his house, but declined to do so if she con- 
tinued to live in her father’s house. He denied the claim for the 
ornaments. j 

The Moonsiff held that the plaintiff was entitled to maintenance 
if she consented to live in her father-in-law’s house, and not other- 

e wise, butthat the case of her minor son was different who, during 
. minority, was entitled to maintenance from hig grandfather irres- 
pective of the place of the residence of, his mother: 


* Special Appeal, No. 2442 of 1870, from a decs of the ‘ghd Subordinate Judge 
of the 24-Pergunnas, dated the 23rd August 1870, reversing a decree of the Moonsiff 
of that ae dated a 29th December 1869. 
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The second Subordinate Judge of the district in appeal 1871 
reversed the Moonsiff’s decision, and dismissed the plaintiff’s suit. Mamiani 
He found upon the evidence that the plaintif had quarrelled Sian canes 
twice with her sister-in-law, and left the defendant’s house; that pra Panorr. 
on the first occasion of her leaving, the latter brought her back ; 
and that on the last occasion she sold her infant daughter in 
marriage to a low éaste person, thereby lowering hér father-in- 
law’s family in the estimation of the public. Under these cir- 
cumstances he held that she was not entitled to any maintenance 
on account of her son from her father-in-law. 


Baboo Shyamalal Mitter and Baboo Komalakant Sein for the 
appellant. ; 


Baboo Rajendra Nath Bose and Baboo Ramanath Bose for the 
respondent. 


The judgment of the Court was delivered by 


BAYLEY, J.—In this case the plaintiff, the wife of the son of 
the defendant, sued the defendant for maintenance of herself and 
her infant son, aged about 3 or 4 years. The first Court allowed 
the maintenance. The lower Appellate Court has disallowed it. 

The facts found by the lower Appellate Court are that the 
plaintiff, with her son, twice left her father-in-law’s house ; that 
she sold her daughter in marriage to a low caste Brahmin, and 
did not return to the house of the defendant, her father-in-law. 

It has been held by a Full Bench of this Court that a father- 
in-law is not legally bound to maintain his son’s.widow (1). The 
only question that then remains is whether in this case the widow’s 
son,—that is, the grandson,—is entitled to maintenance. The case 
of Kunigaratu v. Arrangaden (2) has been cited in support of  » 
this contention, hut: that decision merely rules that “in a family 
governed by ‘:the:: Marumakhatayam rule, an anandravan’s 
right to mainte#ajice, is merel ya right to be maintained in , 


(1) 2 B. L. Ry A.C, 15. Q) 2 Mad. H. C. Rep., 12. 
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1871 the family house.” The above law is quoted as a law locally 


MANKA RINT prevalent in Malabar. We are shewn no authority against the 


v view taken by the. lower Appellate Court, and we therefore 


Batak CAAN- 
pra Panprr. dismiss this special appeal with costs. 


Appeal dismissed. 
r 
: [ORIGINAL CIVIL] 
1871 ce > Peo on gee 
March 16. Before Mr. Justice Norman (Offg. C. J.) and Mr. Justice Phear. 
TARACHAND GHOSE (Dzrexpant) v. MUNSHI ABDUL ALI 
(PLAINTIPE). 


Limitation—Act XIV of 1859, 8. 1, cl. 9—Cause of Action——Mode of 
Computing Period of Limitation. 
The plaintiff sued on a promissory note payable on demand, dated 14th November 
1867. The plaint was filed on 14th November 1870, Held, that the period of limita- 
tion was to be computed from the expiration of the day on which the note was 


made, and therefore the suit was not barred under clause 9, section 1 of Act XIV . 
of 1859. 


THis was an appeal from a decision of Mr. Justice Paul, 
dated 6th February 1871. The judgment appealed from will 
` be found reported in 6 B. L. R., page 292. The suit was 
brought on a promissory note dated 14th November 1867; 
. the plaint was filed on 14th November 1870. The question 
raised was whether the suit was barred by clause 9, section 1 
of the Limitation Act, as having been brought more than three 
years from the date when the cause of action arose. The whole 
question turned on the point whether the day of the making of 
the note was to be included or excluded in calculating the 
‘period of limitation, _ ° 
Mr. Graham and Mr. Lowe for the appellant. 
Mr. Hyde for the respondent. 


° Mr. Graham contended that the suit was _birred. The note 
being? one payable on demand, the cause of action arose on the 
day the note was made, and that day is ‘thetefore to be included 

. in computing the period of limitatjon—+WVor cope Ellam (1), 


Ei 
sey 
E. 
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(1) DM. & Wu 461. 
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Hempaummal v. Hanuman (1). An action could have been 
brought on the note on the day it was made, and if the cause of 
action arose at any time on that day the whole of the day must 
be included. [PHEAR, J., referred to Wright v. Mills (2), 
Edwards v. Reg (3), and Freeman v. Read (4)|. Rajhisto Roy 
v. Dinobandhu Surmah (8), Castle v. Burditt (6). [PHpar, J., 
refers to Webb v. Fairmanner (7). The time before the 
defendant was liable on the note ought not to be counted, so that 
as fractions of a day are not recognized, it would appear more 
reasonable to count from the end of the day. | 


Mr. Lowe on the same side.— The day of the making of the 
note is to be included. A person is said to be 21 on the day 
before his 21st birthday. In the case of a contingoncy the 
statute runs from the date of the happening of the contingency— 
Rex v, Adderley (8), Norton v. Ellam (9). If it were other- 
wise, a note payable on demand would be really one payable 
one day after date. 


Mr. Hyde for the respondent was not called upon. 


The following judgments were delivered :— 


Pasar, J.—This appeal turns upon a very small point. The 
question for us to determine is shortly this,—namely, what is the 
precise meaning of the words of clause 9 of section 1, Act 
XIV of 1859, “ the period of three years from the time when the 
debt became due.” Mr. Graham argued that these words must 
have regard at least to the exact minute when the promissory 
note payable on demand was made by the defendant, so that a° 
portion of the day upon which the note was made must be reckon- 
ed in the period of the three years. I think that this is not so. It 
seems to me that the word “ time,” as there used, is equivalent 
to “date” or to“ day of date,” and it has been decided in 
very many cases that, when the period is limited from the ua 


(1) 2 Mad. H. O. Rep. Y 473, (5) Reference from the Judge of "ihe 
(2) 5 Jur., N. B, 771; 8. Ko 28 Is. J., Small Cause Courts of Hooghly and- 
Exch., 223. A A Serampore: 14th June 1865. 
(8) 9 Exch., 6285 --- : e (6) 3 T. R? 623, 
(4) 4B.&,8, 178° - (7) 3 M. & W., 478. 
ey. (8) 2Douglas, 463. 


Mo . (9) 2M. & W., 461, r 
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1871 __or from the day of date it does not commence to run until the 


TAB ACEARD: day has expired. I think, therefore, that in the present case the 





Miron Period of limitation did not commence to run until midnight 
Asput Alt between the 14th and 15th of November 1867. The suit was 
brought on the 14th November 1870, and was therefore brought 
on the last day of the period of three years which commenced at 
midnight between the 14th and 15th of November 1867 ; in other 
words it was brought within the period of three years prescribed 

by the clause of the Limitation Act to which I have referred. 

I think therefore that the appeal should be dismissed with 
costs on acale No. 2. 

While I say on these grounds that the appeal should be dis- 
missed, I desire to abstain from expressing my concurrence in the 
judgment of the Jearned Judge below, so far as regards the 
value of Sunday in reckoning the period of limitation. 


Norman, J.—I gave judgment ona former occasion to the 
game effect in a case argued by Mr. Macrae before me—Madan 
Mohan Das v. Gour Mohan Sirkar (1),—and I have not heard 
anything to induce me to ee my opinion. 

Appeal dismissed. 


Kinie for the appellant : Messrs. Trotman and Co. 
Attorney for the respondent: Mr. Mackertich. 


[APPELLATE CIVIL]. 


Before Mr. Justice Mitier and Mr. Justice Paul. 
MAHOMED AIZADDI SHAHA (Prarntivr) v. SHAFFI MULLA 
; AND ANOTHER (DEFENDANTS). 
1871 Special Appeal—Finding of Fact. 
Mies Ae A finding of fact arrived at upon reasons purely speculative amounts to a 
è mistrial, which ean be set aside by the High Court in special appeal. 
fue plaintiff in this case sued for the recovery of 16 plots 
.of land. He alleged that he purchased these lands from the 
. . (1) 6B. L R. 293. 


Pi Breid Appeal, No. 2279 of 1870, from a decree of the first Subordinate Judge 
of the 24-Pergunnas, dated the 28rd August 1870, reversing a decree of the Addi- 
ional Moonsiff of that district, dated the 17th January 1870. 
e j (3 
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heirs of one Asiruddi Mandal, who had obtained them as a gift 
from one Ujan Mulla; that Asiruddi, his vendors, and he, had 
been successively in continuous possession of them till dispos- 
sessed by the defendants about a year before the institution of 
this suit, This Ujan Mulla was the grandfather of Asiruddi. 
The defendants contended (inter alia) that the suit was barred 
by the law of limitation ; denied the genuineness of the alleged 
deed of gift from Ujan Mulla, and disputed its validity under 
the Mahomedan law. 

The Moonsiff fixed nine issues, among which were one, whether 
the suit was barred, and another whether the alleged deed 
of gift from Ujan Mulla to Asiruddi was genuine. He 
found the plaintiffs claim to be barred by limitation, except 
as regards plots 1 and 8; and that the deed of gift was a genuine 
and valid document; and gave the plaintiff a decree for possess 
sion of plots 1 and 8 On the question of the genuineness 
of this deed, the Moonsiff observed: ‘ That the deed was 
“ actually executed by Ujan Mulla has been clearly proved by 
“the testimony of Gopal Munshi and Abdus Summod. The 
“ deed is a very old one, and bears no marks of suspicion. The 

_ reason for making the gift is not wanting. The father of 
« Asiruddi had predeceased Ujan Mulla, and it is not at all 
“ unlikely that the latter actuated by affection might have made 
“this gift to his grandson, who would otherwise have been 

_ totally debarred from inheriting any property, and been cast 
“on the world utterly destitute and begging in the streets for 
“c his daily bread.” 

Against this decree both parties appealed. In appeal the Sub- 
ordinate Judge dismissed the plaintiff's suit altogether. He 
observed : “£ The plaintiff has filed a deed of partition purporting 
* to have been executed on the 26th Aswin 1242 B. S. (October 
“ 11th, 1835) mentioned above. The said document was neither 
* registered nor bore the seal of the local Cazi or law officer. The 
“ stamp of the said document was neither purchased in the name 
of the said Ujan, nor in that of any member of his family. It 
* appears very clearly thas the several ¢hings written therein 
“were written with different pen ang ink. From this circum- 
“ stance it appears that those things were gathered and =e on 
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“ at different times. It is true that thirty years have expired from 
“ the date put in, still from this circumstance alone it would not 
“ be legally proper to hold this document to be a genuine one. 
« Tt is necessary that the document should bear marks to show 
“ that it was really executed on the date which it bears, but it 
* does not bear any such mark; on the contrary it bears the 
“ marke afore alluded to which would prove otherwise. There is 
“ no proof on the record to show that the said document had been 
e always in some safe custody, and that it has come therefrom.” 


The plaintiff appealed specially to the High Court. 


Mr. J. S. Roéhfort did Babio Srinath Banerjee for the 
appellant. 


Baboos Nalit Chandrs Sein and Krishna Sakha Mookerjee 
for the réspondents. 


The judgment of the High Court waa delivered by 


Paut, J.~In this case it nppeairs to us that the decision of the 
Subordinate Judge in an appeal from the decision of the Moon- 
siff amounts toe mistrial. The first Court found the document 
on which the plaintiff rests his case to be genuine by the light of 
the surrounding circumstances, and especially having regard to 
the motive which might well have induced the grandfather, in . 
his old age, to make soñe provision for his grandson (the plain- . 
tiff), who, upon his demise, would, in this case, be no heir at all. 
That judgment has béen; as it appears to us, very erroneously 
cancelled by the lower Appellate Court on considerations set 
forth in the decision under appeal, which principally consist of 
certain incotisequent and irrelevant remarks respecting the colour 
of the ink, the character of the writing observable on the face of 
the document on which the plaintiff relies, and the want of suffi- 
cient’ proof regarding the safe custody of the same document. 
These considerations appear to us to be of a purely speculative 
character and not to be warrantable ià the face of the observa- 
tions made by the Judicial Comniittee of the Privy Council in 
the case of Kali Prasad Tewari v. Rajah Sahib Prahlad 
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Sen (1), which expressly point out to our Courts the error of 
* substituting speculations for proof.” There can be no doubt 
whatever that the document in question in this case came from 
proper custody, because it was filed by the person who is entitled 
to the property conveyed by it. There can be no doubt that 
this document is presumably thirty years old, and would ordinarily 
prove itself unless there are real grounds to suspect its genuine- 
ness. Now the grounds of suspicion in this case are, as already 
observed, purely of a speculative character. It appears to us 
that any difference of pen and ink would rather be an argument 
in favour of than against the genuineness of the deed, for if the 
‘theory of the lower Court be correct, that this apparently old 
document has been lately fabricated, the ingenious individual 
who fabricated the. deed would have taken good care to have 
written with the same pen and ink the whole documents ; but it 
is unnecessary to dwell further on this judgment, for it appears 
to us to be a judgment that cannot at all be affirmed. The case 
must therefore be remanded to the Subordinate Judge to try, 
firstly, the question of limitatior which was raised on the cross- 
appeal of the plaintiff upon the question of possession, making a 
distinct finding as to that possession ; and, 2ndly, if limitation 
should be found not to bar the whole or any portion of the plain- 
tiffs claim, to try the genuineness of the deed in question by 
applying to it the ordinary presumption of law which follows 
from its apparently old date, and by the light of surrounding 


circumstances, and more especially having regard to the motive | 


which might well have induced the grandfather to make some 
provision for his grandson: in this case, and which fact would 
. 8wafficiently account for the deed in this case. 


The costs will abide the ultimate result. 


Case remanded. 


(1) 2 B. L R, P. C, 120 
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[IN THE INSOLVENT COURT]. 


Before Mr, Justice Phear. 
In rae marrar or SHIBCHANDRA MULLIOK, an Insouvenr. 


Insolvent Court—Proof of Claim—Security, giving up of—Realization 
of Security. i 


In 1870 the firm of S. M. and Co., of Calcutta, authorized A., of the firm of O. N. 
and Co., also of Calcutta, to indent for them for iron from England. In pursuance of 
such authority, C. N. and Co. ordered, through their London agents, P. P. and Co., a 
shipment of iron, which was duly shipped by P. P. and Co,, who drew against the said 
shipment two bills of exchange for Rs. 10,000, and Ra. 1,484-10 respectively on the 
firm of S. M. and Oo., in favor of C. N. and Co. The bills, on presentation, were duly 
accepted by 8. M. and Co., and afterwards discounted by C. N. and Co, with the 
Chartered Mercantile Bank, O. N. and Co, at the same time depositing with the 
bank as collateral security for the payment of the bills, the bill of lading for the iron 
shipped from England by F. P. and Oo. Subsequently both S. M, and Co. and O. N. 
and Oo, filed their petitions in the Insolvent Court, and were adjudicated insolvents- 
In the schedule of S, M. and Oo. the bank was inserted as a creditor in respect of this 
transaction for Rs. 11,484-10. When the bills of exchange became due, they were 
duly presented for payment to the acceptors, but were dishonoured, and protested by 
the bank for non-payment, and on such non-payment the bank sold the shipment 
of iron for which it held the bills of lading, and realized the sum of Rs. 10,073-12-6. 
The bank claimed to prove for the whole amount in the schedule against the estate 
of 8, M. and Oo. 

*Held, that the bank was only entitled to prove for so much as was due to 
it on the bills of exchange after deducting the amount realized by the sale of thg 
iron. 


In the circumstances of the case, C. N. and Co. were interested in the shipmont 
of iron as well as 8. M. and Co., and therefore there was no obligation on the bank 
to give up the security before proving its claim, but it might have proved for the 
whole amount of the debt, and retained the security. 


Tux Chartered Mercantile Bank had been inserted in the 
ingolvent’s schedule ase creditors fore Rs. 62,484-10, the debt 
being admitted by the insolvent. A portion of the claim, amount- 
ing to Rg. 11,484-10, arose as appeared in the affidavit of the 
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insolvent which stated as follows:—“ That sometime in 1870, 1871 
the insolvent’s firm, Shibchandra Mullick and Co., authorized oe 
Mr. Alcock, of the firm of Messrs. Charles Nephew and Co., to Simona DRA 
indent for them for Swedish iron from England ; that in pursuance 

of such authority Messrs. Parke Pittar and Co., the London 
Agents of Messrs. Charles Nephew and Co., shipped on board 
the Poonah 100 tons and 2 cwt. of iron on account of the insol- 
vent’s firm; that Parke Pittar and Co. drew against the said 
iron two bills of exchange, one for Rs. 10,000, and the other for 
Rs. 1,484-10, on the insolvent’s firm, in favor of Charles Nephew 
and Co., payable sixty days after sight; that on 15th September 
Charles Nephew and Co. presented the two bills of exchange 
for payment to the insolvent’s firm by whom they were duly 
accepted, it being at that time agreed that as the Poonah was 
not expected to arrive at Calcutta within two months from the 
date of such acceptance, an extension of 30 days further time 
should be allowed for the payment of the bills of exchange; 
that on 14th November the Poonah not having arrived, Charles 
Nephew and Co. drew two bills of exchange for the same 
amounts as before and payable 30 days after date to their order 
in lieu of the two previous bills of exchange, and they were 
duly accepted by the insolvent’s firm; that the bills after such 
acceptance were discounted by Charles Nephew and Co. with 
the Chartered Mercantile Bank, they at the same time deposit- 
ing with the said bank, as collateral security for the payment of 
the bills of exchange, the bill of lading for the iron shipped on 
board the Poonah; and that after Shibchandra Mullick had been 
adjudicated an insolvent, the bank wrote to him for the invoide 
for the said iron, and such invoice was handed over by him to 
the bank.” 

The affidavit of Mr. Finlayson, agent of the Chartered 
Mercantile Bank, further stated, “that the two bills of 
exchange were dishonored at their due date and duly protested; 
and that upon the non-payment of the bills at due date the*bank 
sold the said iron which réalized the sum of Rs. 10,073-12-6.” 
On the hearing of the claim of the Charéered Mercantile Bank, e 
~ the question arose whether the bank could be admitted as a cre- 
ditor for the full amount set down i in the schedule, or whether 
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1871 the claim should be reduced by the amount realized by the sale 
Ixtue of the iron. 
MATTER OF 
SAIBCITANDBA 
Murwick. 


Mr. Marindin for the Bank. 
Mr. Ingram and Mr. Evans for the Official Assignee. 


Mr. Marindin contended that the bank was entitled to prove 
for the whole amount of the bills, without deducting the amount 
of the security or giving it up—Zx parte English and American 
Bank, In re Fraser Trenholm and Co. (1).: By section 
40 of the Indian Insolvent Act, the Court is to be guided by 
the rules of the English Bankruptcy Act. In that case as 
here the amount of the security had been actually realized; 
but this, it is submitted, makes no difference—Midland Banking 
Company v. Chambers (2). It is immaterial whether the 
security is retained in cash or in documents for which cash can be 
at once obtained. [PuHear, J.—That seems contrary to the old 
rule. Mr. Jngram.—That case is one of proof against a single 
estate|. This is not a question of whether the bank can prove 
against Charles Nephew and Co., it is not a question of double 
proof. The question is can the bank prove for the whole debt 
against the estate of Shibchandra without giving up the security, 
If Charles Nephew and Co. had taken up the bills, they cuold 
have proved against the insolvent’s estate. [PHEAR, J., refers 
to In re Barned’s Banking Company, Kellockh’s case (3). | 

With regard to the question of the alleged payment, it is 
submitted it is not a discharge. Payment by the drawer does not 
discharge the acceptor except in the case of an accommodation 
bill—Jones v. Broadhurst (4). Whose was the property in this 
case? The bills were endorsed to the bank. It is submitted 
that Charles Nephew and Co, had enough property in the bills 

. to bring the case within the principle of the case of Ex parte 
Enghsh and American Bank, In re Fraser Trenholm and 
Co, (1). . 


e 
(8) 3 L. R., Ch. App., per Lord Jus- 
C) I. Ro 4 Ch. App., 49. e tice Wood, 769; see 775, 
(3) Id, 998, (4) 9 0. B., 173. 
i Ld e 
a 
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Mr. Ingram contra.—There are two cases in- which a creditor 
may prove without giving up his collateral security: lst, where 
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the bankrupt is jointly liable with another firm to the creditor; Sumos ona 


2nd, where the security does not form part of the estate alone 
-against which the proof is made; and it is on this latter principle 
that the case of Ex parte English and American Bank, In re 
Fraser Trenholm and Co. (1), was decided, viz., that the 
cotton belonged to both firms. Here it .is submitted that the 
iron was the exclusive property of the insolvent. But the 
rule as to double proof is always subject to another rule. 
If a creditor has realized his security before proving against 
the bankrupt’s estate, he can only prove for the balance remaining 
after deducting the amount realized. See Robson on Bank- 
ruptey, pages, 176 and 260, and cases there cited; Er parte Royal 
Bank of Scotland (2), Ex parte Brook, In re Watson (3), Ex 
parte Leers (4), Ex parte Rufford, In re Wood (5), Ex parte Tay- 
ler, In re Houghton (6), Ex parte Prescott, In re Thompson (7). 
As regards the payment, a bill is only negotiable so long as 
no payment is made by or on behalf of the acceptor. In this 
case the payment was on behalf of the acceptor; the iron be- 
longed to the acceptor—Byles on Bills, page 644, and cases there 
cited. The cases of double proof are against the policy of the 
Act, which enacts that the property of the insolvent is to be 
equitably distributed. Here the claim is for more than 20 
shillings in the pound. This case must be governed by the 
principle that when a creditor has received any part of a debt 
he must deduct that in proving against the estate of his insol- 
vent debtor. b 


e Mr. Evans on the same side.— This case is distinguishable from 
Ex parte English and American Bank (1), for there the property 
did not belong to Fraser Trenholm and Co., the Liverpool firm, 
There is a difference where goods are specifically appropriated to 
meet the bill, although payment by drawer does not discharge the 
acceptor—Jones v. Broadhurst (8) Money which has been ‘paid 


(1) 4 L. R., Ch. App., 49. s (6) 1 De Gex, & Jones, 302; S. O, 8 
(2) 2 Rose, 197; 8. C., 19 Vesey. 310, Jur, N. S 758. 

(3) 2 Rose, 334, (7) 4 Den & Chit, 23. 

(4) 6 Vos., 64-4, (8) £ C. By 173; soe 177. 


(8) 1 Glyn & Jameson, 41, 
. 5 . 
es . 
s 
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in respect of bills must be deducted in proving for the debt. This 
has been decided by some cases since Kellock’s case (1), which 
was decided on Mason v. Bogg (2), viz., In re Barned’s Bank- 
ing Company, Forwood’s Claim (8), Coupland’s Claim (4), 
Leech’s Claim (5). In Ez parte English and American Bank (6), 
the security was actually realized; the property was sold because 
the market was good. Here that was not so, the praperty was 
not sold by consent of the parties for any good reason, as because 
there was a good market. 


Mr. Marindin in reply.—Is this iron the sole property of 
the insolvents? There is no distinction as to the justice of _ 
the case whether the security has been realized or not. None 
of the cases cited on the other side apply to the case where 
the creditor has realized securities which he held. All of 
them are cases in which a third party has paid the money. 
They are, moreover, not reconcileable with the case of Midland 
Banking Company v. Chambers (7). This case is decided by 
Ex parte the English and American Bank (6), and the bank is 
entitled to prove for the whole of the debt, 


Puear, J.—The first question which I have to determine in 
this case is, whether or not the bills of lading which the bank 
holds‘by way of security represent property belonging solely to 
the bankrupt; for if they do so, if the property covered by 
them belongs solely to the bankrupt, it is a well established rule 
that the creditor must give them up to the Official Assignee, or 
make the most of them, before he can prove against the bank- 
rupt’s estate. I am not yet quite free from difficulty with regard, 
to the facts intended to be disclosed in the affidavits; but I 
gather from them that Charles Nephew and Co. were consignees 
of the goods or indorsees of the bills of lading, and themselves 
indorsed these bills of lading to the bank; and besides indicia 
of ownership of this sort, I think enough does appear in the 
affidévits, to show that there were relations between the insolvent 


e 
(1) 3 L. Rọ, Ch. App., 769, à (5) 6 L. R, Oh. App., 388, 
(2) 2 Mylne & Cr, 443 e (6) 4 Id., 49. 
(3) 5 L. R., Ch. App., 18. (7) Id., 398. 
(4) 5 Id., 467. ° 
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and Charles Nephew and Co. in respect of these goods, which 1871 
would prevent me from saying that the property covered by the | Ix tux 
bills of lading was solely the property of the insolvent. At any EmBONANDRA 
rate, the matter is not put beyond doubt, and for the purpose of 

this application, I think I must infer that Charles Nephew and Co. 

were to some extent interested in the goods, as well as the insol- 

vent. That being so, the bank was not obliged to give up the 

security in question before proving its claim. In other words the 

bank was entitled both to retain the security and to prove for 

the whole amount of the debt secured. This brings me to the 

second question. . 


What is this debt? Isit the full sum for which the bills 
of exchange were originally drawn, or is it that sum reduced 
by such an amount as has in fact been realized from the 
security ? 

Mr. Marindin argued that the sum for which the bank was 
entitled to prove, was the full amount of the acceptances 
without deduction of the price realized by the sale of the 
goods. He argued that, inasmuch as, if nothing had been 
realized at all under the bills of lading, the creditor would be 
entitled to prove for the whole amount of the acceptances, the 
fact that he had realized ought not to put him in any worse 
position. Mr. Marindin also argued that whatever was realized 
by sale of the goods was in effect pro tanto payment by the 
drawer of the bills of exchange, and that this payment did not 
discharge the acceptor of the bills. I think both these argu- 
ments are disposed of by the cases of Ex parte Tayler, In re 
Houghton (1), and Cook v. Lister (2). In the case of Ez parte 
Thyler (1), Lord Justice Turner said that it was not necessary 
for him to express an opinion as to whether, under the circum- 
stances of that case, the appellant could recover the full amount 
of the bill at law, because “the argument for the appellants, e 
if followed to its legitimate consequences, would amount, to 
this, that proof must be-yade for what was due from the 


bankrupt, and not for what was due to the creditors proving; . ° 
R e = 
(1) 1 DeGex & Jones, 302; 8. O; 8 (2) 9 Jur. N. 8., 828, 
Jar, N. 5 “58 i 
` e * 
e . 
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but if that had been the practice and rule of the Court of 
Bankruptcy there would have been no occasion for the statutory 
provisions as to the rights of sureties. I therefore cannot consent 
to disturb the general and settled rule of bankruptcy on any of 
the grounds which have been urged on this occasion.” The 
settled rule of bankruptcy to which Lord Justice Turner 
refers is that the creditor must prove for the amount due to him, 
and not for the amount due fromthe bankrupt. The Court of 
Bankruptcy does not understand his proving in his own name for 
one sum, for a part of it on his own account, and for the 
remainder as quasi trustee for some one else. If there isa 
person other than the proving creditor to whom a portion of the 
money due from the bank ought to go, proof for that portion 
can and ought to be made in that person’s own name, or specifi- 
cally on his behalf. Then the case of Cook v. Lister (1), as 
I think, entirely displaces the argument which Mr. Marindin 
raised on the case of Jones v. Broadhurst (2). Erle, C. J., 
seems to have gone so far as to say of Jones v. Broadhurst (2), 
that more had been Jaid down in that case than was relevant to 
the decision given. He entirely repudiates the doctrine that 
the holder of-a bill of exchange is under all circumstances 
entitled in a Court of Law to recover the whole amount expressed 
in the bill, notwithstanding that he had received payment, or 
part-payment from the drawer. With regard to the parti- 
cular case before him the Chief Justice said: “It seems 
“to me, however, that it would be monstrous and irrational 
“that the law should allow the plaintiffs to interfere 
“between the defendant and Cheesborough and Son, and 
“ between the defendant and Yewdall and Son, and that the 
* plaintiffs should recover from the defendant money which they 
“are to hold as trustees for those parties.” And he further 
said, “ considering that Courts of Justice are instituted for the 
“ purpose of enabling a creditor to recover his debt, and not a 
“ gfeat deal more than his debt, that case (Jones v. Broad- 
 hurst)(2) went a very long way. «It does not warrant the pro- 
“ position for which itis now cited,- namely, that in every case 


0) 9 Jur. N.S, 823. z (2) 9C. B., 173. 
kd ° 
° 
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“except that of a strict accommodation bill, the holder is entitled —1871_ 
“to sue the acceptor for the whole amount due on the bill, not- | Ix ta 
“withstanding that he has received payment or part-payment PUB CANE 
“from the drawer.” And Mr. Justice Willes in the same case 
expressed the like views with equal emphasis. I think there- 
fore that these cases, taken together with those of In re Barned’s 
Banking Company, Coupland’s Claim (1), and Leech’s Claim (2), 
make it very clear that the bank is only entitled to prove for so 
much as is due to themselves on the bills of exchange after deduct- 
ing the amount realized by the sale of the iron. The affidavits 
leave it uncertain whether this amount was realized after or 
before the insolvency, but I think that is here immaterial. No 
doubt, as was held by Lord Justice Page Wood in Kelloch’s 
case (3), the Court is only concerned for the moment with the 
amount which was due at the time of the making of the claim 
upon which the Court is adjudicating. But in our insolvency 
proceedings the schedule is from time to time amended after it is 
filed, according to change of circumstances, so that it may correct- 
ly represent the debts at the time when the Official Assignee 
declares a dividend. 


Attorneys for the Bank: Messrs. Berners & Co: 


Attorneys for the Official Assignee: Messrs. Carruthers and 
Dignam. i 


(1) 5 L. R, Ch. App. 167. (8) 3 L, R, Ch. App., 769. 
(2) 6 Id., 388. " . 
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[APPELLATE CIVIL] 


Before Mr. Justice L. S. Jackson and Mr. Justice Glover. 


MAHABIR KOWER ann ornans (Dzrenpants) v, JUBHA SING anp 
ANOTHER (PLAINTI¥FE.)* 


Hindu Law—Mitakshara—Ancestral Property—Self-acquired Property— 
Legal Necessity—Purchaser how for bound to enquire into Legal Necessity. 
A., & Hindu, sued B., the widow of C., claiming to be entitled with others as heirs 

of C. under the Mitakshara Jaw to certain property. The suit was compromised on 

the terms, as to one portion of the property, that it was to be retained by B. for 
life, and after her death to be divided according to specified shares between A. and 
the other claimants, After B.’s death, A. obtained possession of his share under 
the deed of compromise. A. alienated the property, and during his life-time his 
sons sued to set aside the alienation on the ground that it was ancestral property. 
Held, A. took the property absolutely, and not as ancestral property. 


Ugra Sing was the great grandfather of Khija Sing, the 
father of the plaintiff. He had a brother named Ajit Sing, 
who was separate in food and estate. Ajit Sing died leaving 
his widow, Munga Kunwar. Khiju Sing brought a suit against > 
Munga Kunwar and other heirs of Ajit Sing for possession of his 
share of the property left by Ajit Sing, but a compromise was 
entered into by the parties to the effect (as regards the property 
the subject of the present suit) that Munga Kunwar was to 
retain possession for life. After her death it was to be divided 
between Khiju Sing and other claimants according to specified 
shares. The property-in question had been purchased by 
Ajit Sing in the name of his son Bhikdhari, who afterwards pre- 
deceased him. , 

After the death of Munga Kunwar, according to the terms 
of the solehnama, or deed of compromise, ` Khiju obtained 
poss@seion of an 8 pie share of ‘this property, called Patti 
Khurd in Mauza Syudpur, aliase Manna. On the 10th 


* Special Appeal, No. 185 6f 1871, from a dedtes of the Judge of Barun, dated 
the 31st December 1870, reversing the decree of the Subordinate Judge of that 
district, dated the Slat March 1870, 

d . 
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April 1863, Khiju executed a deed of zuripeshgi in favor of 
Mohabir Kunwar and Jai Gopal Kunwar who were put in 
possession. On the 3rd April 1866 the property was sold in 
execution of a decree against Khiju and purchased by Tilak- 
dhari Sing. Subsequent to the execution of the zuripeshgi, 
and the sale held in the execution, suits had been brought by 
the guardians of the plaintiffs during their minority, but without 
success, 


.The present suit was brought by the plaintiffs to set aside 
the zuripeshgi lease executed by their father, and also to 
reverse the sale of 3rd April 1866, on the ground that aa the 
property was the ancestral property of the plaintiffs, their 
father had no power to alienate it, nor was it liable to be sold in 
execution of a decree passed against him, and that the purchase 
by Tilakdhari was merely benami for the benefit of Mohabir 
and Jai Gopal. They asked for immediate possession of one 
moiety, and a declaration of their right to the remainder on their 
father’s death. ; 


The defence was ( inter alia Y that the property was not the 
ancestral property of the plaintiffs, as it had been acquired in 
the first instance by Bhikdhari Sing, who was not an ancestor of 
Khiju ; that it had come to Khija under the solehmana, and not by 
inheritance; and that the debt was incurred for legal necessities. 


The Subordinate Judge held that the property was not the 
ancestral property of the plaintiffs, on the ground that their 
father had acquired under the compromise, and that the person 
to whom the property had originally belonged (either Bhikdhari e 
or Ajit ) was not the ancestor of the plaintiffs. He considered 
that the property was self-acquired property, and as such, Khiju 
had full power to dlienate it, and that as the present debt was 
incurred to pay off past debts and to save the property from 
being sold, it was incurred for purposes which were valid under 

_the Hindu law. e 


On appeal, the Judge held that it was immaterial whether 
the property was originally „acquired by Ajit Sing or his son 
Bhikhdari, as the property in either case was ancestral as far as 
Khiju was concerned. Although thé property was acquired 
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under a compromise, yet the claim which had been set up by 
Khiju was on the ground that the property was ancestral, and 
that he was one of the heirs. The property was not acquired 
from a stranger, Khiju got it in his character of an heir, and 
therefore he had no right to alienate it except for legal neces- 
sity. In a case of this nature where joint family property was 
concerned, it was necessary for the defendants to show that there 
was such necessity to raise money onthe zuripeshgi as well 
as to borrow under the bond, as to justify the sale. As to the 
sale, the Judge.remarked that the Subordinate Judge treated the 
debt as commencing from the date of the bond in favor of Bun- 
wari Lal, but that was not correct; he should have gone further 
back to see to the original cause of the debt. He found that the 
original debt" did not go towards payment of the necessity for 
which it was incurred; that there was no enquiry as ‘to the 
cause of the embarrassment for which the loan was raised; that 
the money had been appropriated by Khiju to his own use, and 
that there was no evidence to shew that the money borrowed 
was ever applied for the benefit of the minors. He further found 
that the purchase in the name of Bhikdhari was benami for 
the use of Mohabir and Jai Gopal. He accordingly passed a 
decree in favor of the plaintiffs, 


The defendants appealed to the High Court. 


Baboos Annada Prasad Banerjee and Chandra Madhab Ghose 
for the appellants. 


Baboo Mahesh Chandra Chowdry for the respondents, 


The judgment of the Court was delivered by 


JACKSON, J.—This is one of those suits so common in the dis- 
tricts of Behar, and which, I must say, form a very unfavorable 
feature in the litigation of those districts. It was a suit by 
Hindu sons, in the, life-time of heir father, to set aside 
alienations made by the father in consequence. of obligations 
‘incurred by him, and, to reéover immediate possession of a portion 

e ` ; 
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of the property with a declaration of their right to the re- _ 


mainder of it on the death of their father. 
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The transactions are of extremely recent date,—namely of Junat Sisa, 


April 1863, and April 1866; and the present suit was com- 
menced in 1869. But it appears that this suit was not the 
first of the proceedings taken with the view of asserting the 
rights of these plaintiffs, but that during their minority suits 
had been previously commenced on their behalf by their guar- 
dians; so that the ink was scarcely dry on the sales which 
conveyed the property to the defendants on the part of the father, 
before the plaintiffs came into Court to undo that which had 
been done. 


The property in dispute was an 8-pie share of Pati Khurd 
in Mauza Sydpur, alias, Manna. - The suit was dismissed 
by the Subordinate Judge, but on appeal the Zilla Judge 
reversed that judgment, and gave the plaintiffs a decree. 


The principal questions raised before us in special appeal 
have been, whether the property in question came under the 
category of ancestral or family property, so that the plaiutifi’s 
father being under the Mitakshara law was incapable of dis- 
posing of it; and, secondly, whether the defendants had suffi- 
ciently made out the existence of legal necessity, supposing 
that the father was not the absolute owner. 


The Judge upon the question of ancestral property merely says 
this. ‘ I do not think, it very much matters for the purposes of 
“ this suit, whether the property was purchased by Ajit Sing or 
“ his son Bhikdhari Sing; the property would in either case” 
“ be ancestral as far as Khiju Sing was concerned.” He then 
goes on to show that Khiju, the father of the plaintiffs, had 
got into possession of this property as an heir either of Bhik- 
dhari or Ajit Sing. 

Now the decision of the Judge upon this point involves a 
question of some nicety under the Hindu law. The Judge 
seems to consider that any property that came into the hands of 
a man by way of iuheritanee is ancestrale property, such as to 
give to the son of that man on his birth a joint right and interest 
in such property. I confess that after reading through gpveral 
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verses in the lstand 5th Sections of Chapter I of the Mitakshara, 
I have considerable doubt whether that is a correct view. 


The property in question seems to have been purchased at a 
revenue sale by one Bhikdhari who was the son of Ajit. 
Khiju, the father of the plaintiffs, was second in descent from 
Ugra, the brother of Ajit, and was, therefore, the son of Bhik- 
dhari’s first cousin. Bhikdhari, it appears pre-deceased bis 
father Ajit; and upon the death of Ajit some dispute appears 
to have arisen in regard to the succession to this and other pro- 
perty, and proceedings were commenced in the Civil Court, but 
they terminated in a compromise under which an ultimate divi- 
sion of the whole of the property was agreed upon in these terms, 
that the branch of Jiwun Sing, who was another brother of 
Ajit, should take half of the property, and that the other half 
rhould be divided in equal thirds between this Khiju and the 
son and the grandson of another son of Ugra. In respect of a 
portion of the property in dispute the division was to take effect 
immediately, but as to the property now in question it was to 
remain for her life-time in possession of Khiju’s widow, and 
after her death to be divided in like manner. 


Now, without expressing any very decided opinion as to what, 
under the section and verses quoted, constitutes ancestral pro- 
perty, although my own mind inclines to the opinion that the 
kind of property in respect of which a man’s son by birth obtains 
an equal right with himself, is property which has come to that 
man from his father and grandfather, but without expressing 
any final opinion upon that point, it seems to me sufficient for 
the purposes of this case to hold, that by the operation of that 
agreement between the different members of this family, Khiju 
Sing took this property not as ancestral property, but as a defi- 
nite share which became his in pursuance of an agreement pre- 
viously come to by the members of the family, and which there- 
fore became his own absolute property. 


In this point of view, Ido not consider the plaintiffs were 
entitled to call in question the alienations by Khiju Sing. 
But even if they had been so entitled, it seems tome that the 
Judge has gone too fay in allowing the exercise of that right, 
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The Judge says— In a case of this nature when joint family 
“ property is concerned,” I have already stated that this was 
notjoint family property, but that the several parties took and 
enjoyed separate and distinct shares, “it was necessary for the 
“ defendant to show that there was such necessity to raise money 
“on the zuripeshgi, as well as to borrow under the bond, as 
* to justify the sale. First, as to the sale, the Subordinate Judge 
“in his judgment makes the debt to commence from the date of 
‘the bond in favour of Bunwari Lal; but that is not correct, 
“J think he should have gone further back to see the original 
“ cause of the debt.” 

So that according to the Judge if family embarrassment exists 
such as is about to cause the sale of valuable landed property, it 
is not sufficient to entitle the purchaser to relief that he should 
show the existence of such embarrassment, but he must enquire 
into the circumstance connected with that debt, must go into the 
history of the matter in which the embarrassment originated, and 
trace back the whole chain of transactions from the beginning. 
I think that is going too far, and is not borne out by the decisions 
of the Privy Council upon this point. 

Upon all these considerations it appears to me that the J iige 
had not sufficient ground for reversing the decision of the Court 
below, and that decision ought to stand, and the decision of the 
Judge be reversed with costs. 


Appeal allowed, 
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Before Mr. Justice Bayley and Mr. Justice Paul. 


AMRITNATH JHA (Darsnpaxt) v. BABOO ROY DHUNPAT SING 
BAHADUR (Prarntire.)* 


Civil Procedure Code (Act VIII of 1859), 8. 119—Appeal from Ex parte 
Decree. 


A suit was postponed on the application of the defendant’s pleader ; but on his 
applying for further adjournment at the time fixed for henring, the application was 
refused ; the Court tried the case, the defendant not appearing and not being repre- 
sented, and gave a decree for the plaintiff, An appeal was allowed, and the cage 
was sent back for re-trial, 


Tue plaintiff in this case sued to recover the sum of 
Rs. 1,08,445, being principal and interest, at the rate of Rs. 1-4 
per cent. per mensem, from the defendant under a registered 
mortgage-bond, dated 27th Jaishta 1276 Mulki (8th June 1868). 

The suit was registered in the Court on the samé day that it 
was filed, and an order passed for a summons to issue on the 
defendant, directing him to appear personally on the 9th Sep- 
tember 1870 to answer to the claim of the plaintiff, and to bring 
all his evidence and witnesses along with him on that day, and 
to apply in time to the Court for summonses against his wit- 
nesses, if necessary, so that the processes might be served early 
enough to enable them to appear on the day fixed. On the 
29th August 1870, the peon made a return of having affixed 
the summons on the door-way of the defendant’s house. 

On the 9th September, the defendant, by his pleader, Mr. 
D’Souza, presented a petition to the Subordinate Judge, praying 
for two weeks’ further time to be granted to him to file his 
answer, as he wassick, and all his papers and documents relating 
to the claim were at Dinagepore, his usual place of residence, 
Onethis petition, the Court passed an order that the case be 
postponed to the 21st September for final decision, with a warn- 
ing to the defendant’g pleader that, unless he applied that very 


* Regular Appeal, No. 14 of ?871, from a decree of the Subordinate Judge of 
Purneah,*dated the @lst September 1870. 
* ® 
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day to the Court for summonses to compel the attendance of 


witnesses, his client must come prepared with all his evidence 
on the day fixed. 


On the 13th September, Mr. D’Souza filed a list of names of 
witnesses against whom he prayed for summonses to issue. 


The Court passed an order issuing summonses against the 
witnesses residing in Patna, but declined to accede to the 
defendant’s prayer regarding the other witnesses, on the ground 
that, as they resided at great distances from the Court, there 
would be no time for the processes to be served so as to enable 
them to appear on the day fixed. The same order directed the 
defendant however to produce them himself. 


On the 21st September, the defendant presented another peti- 
tion, stating that the witnesses in Patna, against whom summonses 
had issued, had neglected to appear, and that he had failed to 
cause the other witnesses to attend voluntarily, and praying for 
warrants to issue against the Patna witnesses, and for summonses 
against the others. 


The Court was of opinion that the witnesses summoned, 
as well us those not summoned, had not appeared, simply to 
enable the defendant to obtain a postponement, The Court was 
willing however to delay the case on the defendant’s paying 
the costs of the attendance of the plaintiff's witnesses; but 
before it would grant this indulgence, it required the defend- 
ant to file his answer to enable the Court to ascertain on what 
points the evidence of witnesses was necessary. The Court 
then asked the pleader of the defendant to file his answer. 
The pleader expressed his inability to do so, as he had not yet 
been properly instructed. Upon this refusal, the Court rejected 
the petition of the defendant, and proceeded to decide the case 
ex parte, 


Two witnesses, on the same day, were examined on behalf of 
the plaintiff to prove the genuineness of the bond and the pay- 
ment of the money. The defendant’s ploader declined to cross- 
examine these witnesses, as he had (not been instructed in the 
facts of. the case. No issues were fixed in the, case. Qu the 
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same day also, the Court delivered its judgment. With regard 
to the claim it observed :— 


“ The genuineness of the bond, as pleaded, is proved by the evidence 
“on record, the conclusion drawn from which of the justness of the 
“demand is further justified by the presumption arising from the 
“default of the defendant (though present by pleader) to enter a 
“ defence.” * * * * * * * * * * 

3 EO + * + * * “We (defendant) has again 
“petitioned this day for a second postponement on the ground that his 
“ witnesses have not come in. But I regard this application as a mere 
“device to retard the decision of the case; for without entering a 
“defence, either in writing or viva voce, the pleading that the case 
“should be postponed for adduction of witnesses is simply futile, as 
“there is no statement to show what the witnesses are to prove ; nothing 
“has been stated to explain satisfactorily why the defendant bas failed 
“to put in an answer to-day for which an adjournment had been 
“specially granted to him on his first application ; and, from all that 
“I can gather from the indirect statements of his pleader, it appears 
“to me that a delay is sought only to obtain time to make, if possible, 
“a mutual settlement on terms which may be more fuvorable to the 
“ defendant by his entreaties with the plaintiff, than are likely to be 
“obtained by the Court’s verdict passed by the rule of law.” 


The Subordinate Judge decreed the claim. Against this 
decree, the defendant preferred a Regular Appeal to the High 
Court. 


Baboo Srinath Das (with him Baboo Rashbehari Ghose), 
for the respondent, objected to the hearing of the appeal, on the 
ground that the decision appealed against was er-parte, and 
therefore fell within the provisions of section 119 of Act VIIB 
of 1859. He however admitted to the Court that he could not, 
upon the facts found, maintain the judgment of the Court below. 


Baboos Annada Prasad Banerjee and Taraknath Sein, for 
the appellant, were not called upon by the Court to support the 
appeal. 


Bay ey, J.—On this appeal comisg on for hearing, Baboo 
Srinath Das for the respondent took a preliminary objection 


` that no appeal lies against the decision of the lower Court, as 
s ° 
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it was an ex parte decision under the provisions of section 119, 
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Act VIII of 1859. Baboo Srinath Das quotes the case of Axnrrxarn 


Bhimacharya v. Fakirappa (1) in support of his contention. 

I take up the preliminary objection, first, as it stands. The 
Bombay case is not at allacase similar to the one before us. 
It was there ruled “ that the hearing of a suit in which a pleader 
“ was duly appointed on behalf of the defendant, but not instruct- 
“ ed to answer, or instructed not to answer at all, was an ex parte 
« hearing, and that no appeal lay from a judgment passed in such 
suit” No other authority has been advanced. Now we would 
have paid the highest respect to the authority cited, were it at 
all in point, but as it stands, it is entirely different from the case 
now before us.. 

The facts of this case appear to be these :— There was a peti- 


“tion given by Mr. D’Souza, the pleader for the defendant, on 


the 9th September 1870. The order on that petition was “ Let 
“the defendant’s pleader take notice that, if he intends to have 
“any witnesses called up, he must pray for the same by filing a 
** petition in Court to-day, otherwise he must appear on the date 
“ fixed, along with his witnesses.” On the 13th September, 
Mr. D’Souza put in an issamnavisi (list of witnesses: on behalf 
of the defendant. The lower Court held that, as the order of 
the 9th September was that the defendant should file his issam- 
navisi on that very day, he should have done so; but that as 
then there was no time to serve the summonses, the defendant 
should himself try to bring the witnesses into Court on the day 


fixed for the hearing of the case, viz. the 21st. On the 21st, 


September, Mr. D’Souza again presented a petition to the effect 
thfit, as the witnesses from the other district (Dinagepore) whom 
the defendant was directed to produce in Court on that day 
had not yet appeared, summonses might be igsued ın their 
names; and ‘that as the witnesses in Purneah had also failed to 
appear, although summonses had been issued in their nameg, a 
dustuk might issue against them. 

Upon this petition the Court says that it was clear that the 
defendant’s intention was to°gain time; and as the Court could 


(1) 4 Bom. H. C. Rep., A. C. J., 206, 
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not postpone the case again, having once before granted a post- 
ponement without reason, the petition must be rejected. The 
petition was accordingly rejected, and the case was heard and dis- 
posed of on that very day, viz., the 21st September. So that it 
is clear that this suit, involving a claim of no less than 
Rs. 1,08,445, was instituted on the 9th August, and disposed of 
on the 21st September, notwithstanding all those petitions on the 
part of the pleader of the defendant to allow him a further and 
reasonable period to produce his witnesses. This fact in itself 
indicates an improper haste with which the case has been disposed 
of, without a due regard to the interests of justice. 

Reverting to the preliminary objection raised by the pleader 
for the respondent, I have to remark that this case is altogether 
different from the Bombay case cited. Here the pleader was 
not one who was “ not instructed to answer, or was instructed 
not to answer,” or who stood by and let the judgment go against 
him, but who, according to the Subordinate Judge himself and 
to record, was present in Court, and trying from time to time by 
reasonable requests, and under the above circumstances without 
any injury to justice to the parties, to obtain further time for his 
client in order to produce witnesses, who, on account of the dis- 
tance of their place of abode in different districts, Purneah and 
Dinagepore, and the difficulty of enforcing their attendance in 
Court, could not be produced within the very limited time given, 
Irrespective, however, of this consideration, every Judge-in 
dealing with an er parte case should take good care to sce that 
the plaintiff's case is at least prima facie proved. Now what have 
we in this case before us? Tho allegation of the plaintiff in the 
plaint was that, under the conditions of the bond, if the mortgagad 
property were likely ta be sold, orif four successive instal- 
ments remained unpaid, the plaintiff would be entitled to sue 
without waiting for the expiration of the remaining dates fixed 
for the instalments; and that accordingly, as there had been 
default in the payment of four successive instalments, the property 
was likely to be brought to sale, the defendant having allowed 
the rent for two years {o remain unpagd. Besides that there was 
a stipulation for the payment of interest, on certain dates speci- 
fied in the schedule, which had not been paid, 
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Instead, however, of enquiring into any of the above points, the 
whole judgment of the lower Court seems to be directed to the 
determination of one point only, viz., the factum of the execution 
of the bond. No determination as to the non-payment of the 
patni rents, or to the breach in the payment of instalments, has 
been come to or attempted. Indeed, the whole judgment on the 
merits of the case is contained in these few words :— The genu- 
“‘ineness of the bond impleaded, is proved by the evidence on 
the record, the conclusion drawn from which of the justness 
“of the demand is further justified by the presumption arising 
“from the default of the defendant (though present by plender) 
“to enter a defence.” So that out of the very judgment from 
which Baboo Srinath Das takes his preliminary objection 
owing to the case being decided ex parte, that is, in the defend- 
ant’s absence, we find that the defendant was present through 
his pleader, who acted for him from time to time by petitions. 
After this it is needless to observe that the facts found by the 
lower Court in the passage quoted are quite insufficient to 
justify a decree in the plaintiff's favor. It might well be that 
the bond had been really executed, and yet the patni rent, or the 
several instalments, might not have remained unpaid, so as to 
give the plaintiff a cause of action. Besides, the presumption 
drawn by the Subordinate Judge as to the justness of the plain- 


tiff’s claim, from the default of the defendant in entering a . 


defence, is as illogical as it is wrong in law. Some illness, acci- 
dent, want of a friend to look into his affairs, and a variety of 
other circumstances, might have combined to prevent the defend- 
ant from being present in Court, so that it cannot be laid dowe 
aq a safe or a sound rule that the mere absence of the defendant 
of itself justifies the presumption that the plaintiff's case is true. 
The real fact in the case seems to be that, simply with a view to 
get the case disposed of before the holidays, 21st September 
being the last day before the vacation, this unseemly haste has 
been made in the decision of the case, and the unavoidable result 
has been a total denial of justice. 

Under all the above civcumstances, we think that the case 
must go back to the lower Court to be re-tried with reference 
to the above remarks; each party being willing that it should 
be taken up and disposed of out of its turn. i s 

. ° 2? 
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The Deputy Registrar will certify before Friday evening 
that the records of this case have been despatched to the post 
office, and the ist July next is hereby fixed the date for the 
decision of this case by the lower Court, after which period no 
further time should be allowed to either party. 


Pav, J.—I am entirely of the same opinion. I consider 
the request made by the defendant for a potsponement of the 
hearing of the case was perfectly reasonable and well-grounded, 
and the Subordinate Judge has acted most indiscrectly and 
unreasonably in refusing it. I quite concur with Mr. Justice 
Bayley in thinking that the whole proceeding in this case is 
marked by a degree of precipitation which the ‘circumstances 
hardly justify or at all render necessary, and that therefore on 
that ground the case must be sent back for re-trial. 

If I were to yield to the objection taken by Baboo Srinath 
Das that this is an ex parte proceeding, and no appeal lies, then 
I must say that, inasmuch as this decision of the Subordinate 
Judge has been some way or other brought to our notice, and 
we have read it, and we think that it is a most hasty, incomplete, 
and erroneous judgment, we ought, by virtue of the large powers 
which we have, to interfere for the ends of justice. In fact, 
when a challenge was thrown out by the Court to Baboo 
Srinath Das, if he could maintain the judgment of the lower Court 
upon the facts found, he most candidly and honorably admitted 
that he could not. Such being the case, I think that the case must 
be sent back for a fresh trial. The costs will follow the result. 


š Case remanded, 


Before Mr. Justice Macpherson and Mr. Justice Mookerjee. 
MAGJU PANDAEN (Prante) v. RAMDYAL TEWARE 
AND oTHRRS (DEFENDANTS).* 


Jurisdiction— Civil Court— Small Cause Court—Contract—Suit for a Share 
e of the Fees received by a Hindu Priest, 


The plaintiffs sued the defendants in the Civil Court for a declaration of their 
right by contract to share in the ministrations at a certain ghat, and to recover a 
snm of Rs. 75-9 as their Share, under the fortract, of monies received by the 
defendants at that ghat. Held, the suit would He. 


* Regglar Appeal, No. 155 of 1870, froma decree of the Subordinate Judge of 


Patna, dated the solii May. 1870. è 
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Tue object of this suit was two fold. The plaintiffs sought, 

‘in the first instance, to establish their right to share in the minis- 
trations on the river bank at Patna from the ghat of Moharaja 
Ramnarayan Sing to the garden of Jafer Khan, by purchase 
from Ramdyal Tewari and others under four kabalas, dated 
respectively llth November 1857, 13th January 1859, 15th 
August 1863, and 2nd October 1866, the plaintiffs being mem- 
bers of the same family with the defendants. Secondly, the 
plaintiffs prayed that a sum of 75 rupees 9 annas be awarded to 
them, being a moiety of Rs. 151 and 2 annas received by the 
defendants on the occasion of the shradh of one Kullu Misser, 
as by virtue of the aforesaid kabalas they were entitled to a half 
share of all offerings received by the defendants at the above 
ghat. The plaintiffs alleged that, having sued the defendants in 
the Court of Small Causes for the recovery of this amount, the 
defendants falsely set up that the kabalas were not bond 
fide documents executed on receipt of any consideration, but 
were mere paper transactions executed benami in the name 
of the plaintiffs for a certain purpose. It is then alleged that 
in consequence of this plea, the Court of Small Causes refused 
to entertain the suit, but dismissed it as involving questions of 
title which that Court had no jurisdiction to try, and referred the 
plaintiffs to the ordinary Civil Courts for redress. The plain- 
tiffs have consequently instituted this suit for an adjudication of 
their right on the ground that they have actually and bond fide 
purchased from the defendants their share of the offerings, and 
have paid full and good consideration for them. There were 
seven defendants to this suit, but the plaint did not disclose what 
was the cause of action against them respectively, or against 
whom the decree was sought. Four of the defendants submitted 
that they had been unnecessarily made parties, as they had in 
no way disputed or interfered with the plaintiffs’ right to the 
share of the fees claimed. 

The defendant Ramdyal Tewari objected to the adinissiWility 
of the suit on the ground that the Civil Court cannot restrain 
the free choice of a jujman (worshipper) in employing priests 
to perform any religious services for him. He admitted the 
execution of the deeds, but disputed ‘their validity on the ground 
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that they were fictitious transactions entered into to serve a 
particular purpose. He denied receipt of any portion of the 
fees which were paid to the priest who officiated at the shradh 
of Kullu Misser, and stated that he had separated from his 
family, and derived no benefit from the family income from 
whatever sources received. : 
The defendants Lachman Kowar and Ramona Tewareen also 
objected to the admissibility of the suit on the same ground 
Lachman was the mother, and Ramona the wife, of Ramdyal. 
They stated that Ramdyal had been excommunicated from the 
family ; that whenever they were applied to by any jujman they 
appointed a priest of their own selection to officiate on the 
occasion and appropriated the fees; that at the shradh of Kullu 
Misser they were asked to supply a priest, which they did and 


‘received the fees, and that they had not contracted to pay the 


plaintiffs any portion of fees received by them: the plaintiffs’ 
suit as against them was groundless, 
The Court below fixed three issues. 
“ In bar” 
1. ‘ Whether this suit is cognizable by the Civil Court.” 
“ OF fact” 
1. ‘ Whether the purchase of the alleged share of Mohapa- 
* tri first by the plaintiffs (1) and their ancestors was dond fide 
“or collusive, the purchase-being made without consideration, 
“and whether plaintiffs and their ancestors have had possession 


"of it from the time of their purchase.” 


2. What fees in cash and goods were received at the shradh 
“of the late Kullu Misser? Who received them and appro- 
“ priated the same? Are the plaintiffs entitled to a share of is, 
Sif s0, to what extent.” 

The Court dismissed the suit on the issue in bar, observing 
that as the object of the suit in fact was to restrain worshippers 
in their free choice of engaging priests to perform any services 
for them, the Civil Courts could not entertain such a suit or pass 
such a decree, It also decided that the fees at the shradh of 
Kullu Misser had been paid to a pwiest deputed by the female 


(i) There were originally two plaintiffs, but before the final determination of 
the suit by the first Court, one of them withdrew. 
e 
e 
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defendants, from whom the plaintiffs were not entitled to recover 
any thing. 

The plaintiff Magju Pandaen appealed to the High Court 
against the decree of the Court below. 


Mr. Sandel (with him Baboo Raghubans Sahay), for the 
respondents Lachman Kowar and Ramona Tewareen, objected 
that as the suit was to recover only 75 rupees and 9 annas, no 
appeal would lie to this Court, and that the Court below had 
no jurisdiction, there being a Small Cause Court in the district. 
The declaratory decree asked for was based on no cause of 
action, so that the suit must be limited to the recovery of 76 ru- 
pees and 9 annas. 


Baboo Mahesh Chandra Chowdhry (with him Baboo Ramesh 
Chandra Mitter) for the appellant.—The Court below had 
misconceived the object of the suit. The plaint is not clear 
in its wording, but the parties knew what was the matter 
in dispute, as is apparent from the issues fixed. The plaintiff 
seeks simply to establish her right, under certain deeds of sale, 
to receive from the defendants a share of fees received by the 
latter under circumstances described in the deeds, and not to 
restrain worshippers in selecting their own priests as supposed by 
the Court below. The cases of Khedroo Ojha v. Mussamut Deo 
Ranee Koomar (1), Becharam Banerjee v, Srimati Thakurmani 
Debi (2), Inthe matter of the petition of Shewan Misrain (3), 


(1) 5 W. R., 222. Tx facts of the case are fully stated 
(2) Before Mr. Justice Kemp and Mr. Justice in the judgment of the Court, which was ° 
E, Jackson, delivered by 
The 6th July 1868. Kua, J—This is a somewhat peculiar 


BECHARAM BANERJEE (ONE oF THE 
Derenparts) v. SRIMATI THAKUR 
MANI DEBI (Puancrirr).* 


Baboo Abhai Charan Bose for the appel- 
lant. 


Baboo Tara Prasanna Mookerjes for the 


respondent. 
e 


ease. The plaintiff sued on the allega- 
tion that her husband, as one of four 
brothers, had a right, in turn with his 
brothers, to perform certain ceremonies 
consisting of reciting muniras at a par- 
ticular ghat on the occasion of the 


(8) 8. D. A. for 1882, 405. 
a 


* Special Appeal, No. 280 of 1868, from a decree of the Principal Sudder Ameen of 
Hooghly, dated the 11th January 1868, reversing a@lecree of the Sudder Ameen of that 


district, dated the 26th August 1867. 
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Thakoor Pandey v. Rughoo Nath (1), aud Jowahur Misser v. 
Bhagoo Misser (2) were in point. 


With regard to the 75 rupées and 9 annas, the claim is not 
on account of personal service, but based upon the contract put 
forward, the fees being received by Ramdyal, through the female 
defendants. A suit for this amount had been brought in the Small 
Cause Court, but was dismissed for want of jurisdiction, because 
the defendant Ramdyal had disputed the validity of the kabalas, 
which gave rise to a question of title which the Court could not 
decide. The plaintiff is consequently right in bringing a suit for a 


burning of Hindu bodies. Tho turn 
claimed was for seven days in the month. 
The plaintiff states that -her husband 
enjoyed this right during his life-time, 
and she’also after his decease, until she 
was prevented from exercising that right 
by the defendant Becharam. 

Some of the defendants admit her 
right, and the contest is mainly as 
between her and Becharam. 

The Principal Sudder Ameen, a Hin- 
du gontleman, and a Brahmin, in & care- 
fully considered judgment, has found that 
the right of the plaintiff's husband toa 
pala, or turn, in performing the cere- 
monies, claimed by the plaintiff, is not 
denied by the defendants. He also found 
on the evidence that the accusation made 
by the defendant that the plaintiff was 
not a’ chaste woman, wes unfounded. 
Ho decreed the plaintiff's case, and,’ns 
the defendant did not file his account 
book, the Principal Sudder-Ameen fixed 
the mesne profits at 60 rupeos, instead 
of 240 originally claimed by the plain- 
tiff, 

In special appeal it is contended that 
tho decision of the Principal Sudder 
Ameen is wrong, first, on the ground 
that the suit was one which was not cog- 
nigable by the Civil Courts; and, second- 
ly, that the Principal Sudder Ameen has 
come to a wrong finding on the question 
of mesne profits. 

A decision of this Conrt, dated the 


Q) S. D. A. for 1855, 2 
(2) D.A. for 1857, 362. 


22nd of October 1862, Roodurmun Misser 
v. Damoodur Misser (a), has been 
quoted by the pleader for the special ap- 


. pellant, That decision laid down this 


principle, that the obligation upon juj- 
mans to employ a particular purohit is 
a simple matter of conscience, and not 
au obligation that a Court of Law can 
enforce. We are not prepared to disgont 
from that proposition, but in this cage it 
is not denied that the four brothers, 
amongst whom was the plaintiff’s hus- 
band, had a joint right in tho perform- 
ance of the ceremonies alluded to above, 
and in the profits thereby accruing to 
them. The parties frequenting a ghant for 
the purpose of burning their dead, could 
not perhaps be obliged to employ a par- 
ticular purohit; but that has nothing 
to do with the qnostion of the right to 
enjoy the joint profits accruing from the 
porformnuce of these ceremonies. We 
are therefore of opinion that the first 
ground of special appeal is untenable. 

On the question of mesne profitspthe 
defendant having failed to produce his 
jumma khurch accounts, the Principal 
Sudder Ameen made the best estimate 
he could of those profits from the oral 
evidence, and his estimate does not ap- 
pear to us to be an excessive one, it 
being about four nnnas in the rupee of 
the amount claimed. 

We dismiss this special appeal with 
costs, 


(a) 1 Hay’s Rep., 365, 
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declaratory decree of his rights under the kabalcs generally, as 
also for the 75 rupees and 9 annas, 


Mr. Sandel for the respondents.—The plaint is vague and 
indistinct. It does not disclose any cause of action against the 
several defendants. There is no ground assigned for asking for 
a declaratory decree. The only consequential relief prayed for 
is the recovery of 75 rupees and 9 annas based upon a contract 
which is triable by a Small Cause Court; the suit ought there- 
fore to be dismissed. The suit in fact is to restrain a jujman 
from employing any priest he liked, a relief which the Civil Court 
cannot grant. See Hurgobind Surma v. Bhowanee Persaud 
Shah (1), Rama Kant Surma v. Gobind Chunder Surma (2), 
Gourdas Byragee v. Anundmohun Chuckherbutty (3), and 
Nobeen Chunder Dutt v. Madhub Ghunder Mundul (4). Fur- 
ther the kabalas on the face of them are not valid contracts. 
They deal with an uncertain future event which cannot form the 

‘subject of a sale. ‘Lastly the respondents should not have been 
made parties. There was no ground of complaint in the plaint 
against them. The suit as against them at least ought to be dis- 
missed, 


Baboo Mahesh Chandra Chowdhry in reply.—The validity or 
otherwise of the contracts had not béen gone into. The case 
should be remanded for trial on the merits. 


MOOKERJEE, J. (After stating the facts)—The plaint is not 
vey full and explicit, but there appears to be no doubt whatever 
that one of the objects of this suit is to have a declaration frome 
the Court that the purchasers are not nominal but bond fide. I 
am of opinion that it is quite competent to a Civil Court to 
entertain a suit of this nature. The simple question to be 
determined in such a case is the question which the Subordinate 
Judge has laid down for decision in the Ist issue of fact (1). 


. - (J 
(1) 8. D. A. for 1850, 296. (4) 5 W. R, 224. 

(2) S. D. A. for 1852, 398, (1) Ante, p. 52. 

(3) 5. D..A. for 1849, 428, Sa s 
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The other prayer contained in the plaint is also, I think,a matter 
cognizable by the Civil Court, though it may be also cognizable 
by the Court of Small Causes. The plaintiffs allege that, although 
the defendants have sold to them a moiety of their right to share 
in the ministrations at a particular place of the river bank, the 
defendants have taken the whole of the offerings, and would not 
give to the plaintiffs their legitimate and proper share of them, 
which they had expressly covenanted and agreed for a valuable 
consideration to give to them, by the several kabalas executed 
by the defendants in plaintiff’s favor. This would be a matter of 
simple contract, aud the only material points that would arise for 
determination would be, whether by the terms of the deed the 
defendants have agreed to allow the plaintiffs to share in the 
profits arising from the ministrations in the ghat, and whether 
the defendants, having obtained articles of a certain value on ac- 
count of these ministrations, have refused to give the plaintiffs 
their share of those articles. 

I think the Subordinate Judge was wrong in holding that “ If 
“ the plaintiff's alleged right on persons be recognized on ground 
“of her being a hereditary priestess, it will be improperly inter- 
“ fering with the liberty of men who have an interest and in- 
“ alienable right to choose their own priests for performance of 
“ceremonies which the Hindu law, which governs their case, 
“prescribes.” Thisis not a suit by a priest to enforce any right 
as against jujmans, but is one for a share of the fees obtained by 
the members of a family of purohits, one of whom had transferred 
his share to the plaintiff for a valuable consideration, the plaintiff 
* being also a member of that family. 

Suppose A was a purohit of a family, and was in receipt ofall 
the fees paid by that family on occasions of religious ceremonies, 
Suppose A died leaving two sons, one a major and another a minor, 
and:-the jujmans being still anxious to employ the descendants of 
their late priest, call in the adult member to officiate at the cere- 
monies in their family, because he was a son of their priest, and 
with a view that the members of the family of his late priest be 
supported by the fees given on suéh occasions to the officiating 
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priest, showing no inclination to prefer the one member to tbe 
exclusion of the other; I apprehend that under such circum- 
stances the minor son of A will be entitled to share with his 
brother the offerings received by him at these ministrations. 
This will not be interfering with the liberty of the jujman to 
employ whomsoever they like, but will be furthering the object 
the jujmanshadin view. In the present case if Ramdyal had, as 
a matter of contract, agreed and stipulated to share with the plains 
tiff the fees that would be received by him from persons who have 
to perform certain ceremonies at a particular place, he would, I 
think, be bound to fulfil his part of the contract, and give the 
plaintiff the share he has covenanted to give for a valuable con- 
sideration, supposing the first issue is decided in the plaintiff’s 
favor. 

The decisions in the Khedroo Ojha v. Mussamat Deo Ranee 
Koomar(1), Becharam Banerjee v. Srimati Thakurmani Debi(2), 
In the matter of the petition of Shewan Misrain(3), Thakoor Pan- 
dey v. Rughoonath (4), and Jowahur Misser v. Bhagoo Misser (5), 
are in point, and show that a suit brought against a defendant on 
the ground of inheritance or contract, will lie in the Civil Court 
though it be for fees paid by a jujman to the defendant as the 
officiating priest. I wish it to be clearly understood that I per- 
fectly agree with the decisions quoted by the respondent's pleader, 
that a suit will not lie against the yujman for fees paid by him to 
the officiating priest, either on the ground of hereditary right of 
priesthood, or of any contract entered into with the plaintiff by 
the priest who officiated ; the right of a purohit to officiate at the 
ceremonies of a family, because his ancestors had performed the 
ceremonies before, has been justly held to be a right not enforce- 
able at law ; no one can compel another to employ him as a purohit 
against his will, anda Court of Justice has no power to enforce its 
order against the conscience of the party. But I hold that a suit 
will lie against priests if the suit is brought “ on the ground that a 
«c partnership existed between the defendants and himself (plafn- 
“ tiff) or that they are bound by a contract, express or implied, 


e ° 
(1) 5 W. R., 222. : (4) S. D. A., 1853, 2. 
(2) Ante p. 53. (5) S D. A., 1857, 362, 
(3) 8. D. A. 1852, 405. ii i 
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J871 “to give him (plaintiff) a certain share of their earnings :” 

piso where there is no such partnership or no such contract, æ suit 

Roadra, Wil not He even against a priest who has been but newly 
Tewari appointed by the jujman, by any member of the family of the old 
priest, that simply on the ground ofahereditary right to perform 
ceremonies of a particular family, because the fees paid by a 
Jujman to the priest who officiates at ceremonies performed by 
him are, according to the custom prevailing in Hindu families, 
and also according to the Hindu law, voluntary gifts paid 
for work actually done, or for the sake of spiritual benefit sup- 
posed to flow to the donor when his gifts are accepted by pious 
and holy Brahmins.’ These gifts can never ordinarily be subject 
to partition either by the Hindu law or any other system of 
law. 

As regards the claim of the plaintiffs against the other mem- 
bers of the family of his vendors who are no parties to the contract, 
and who are under no obligation to share with the plaintiffs, the 
rule laid down in Jowahur Misser v. Bhagoo Misser (1) seems to 
me to be the proper rule which the Subordinate Judge ought to 
follow. At page 366, Mr. Trevor says that “it appears to me 
“that if a jujman or a party in the exercise of the liberty 
“ allowed to him, pays a sum as fees to an individual, so as to 
“show that they were intended for the individual, no claim can 
“ be preferred by others, though they may be joint heirs in the 
“family Purohitship, to the property so received, but that if 
“ the fees be paid to a person only as a member of the collec- 
“tive body of which he is an unit, the claim is admissible 

*e and should be decided in accordance to the rules by which 
“ordinary cases of inheritance are decided.” In the present 
case if the Subordinate Judge finds that the fees paid at Kullu 
Misser’s shradh, had been paid by the heirs of Kullu Misser to the 
collective body of priests, the plaintiff would be entitled to share in 
the offerings in proportion to his share in the rights of that collec- 
tive body, but if, on the other hand, it is proved that the party 

A who made the gift gave it only to one member of the family for 

services done by himefor his individtial benefit, the plaintiff will 
not be able to recover from them any portion of the fees opa, : 
R R (1) 8. D. A., 1857, 362. - 
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The case must go back to the Subordinate Judge for trial on 
the merita. 

MACPHERSON, J.—I agree in thinking that this suit will lie 
so faras itseeks to establish, as against the defendants, the 
right of the plaintiff to share in the ministrations at the ghat in 
question. But the persons who use the ghat will not be affected 
` by any decree which may be made in this suit. The decree can 
affect those only who are defendants and contest with the plain- 
tif the right to share in the performance of ceremonies and 
receipt of fees: there can be no decree directing any person or 
class of persons to employ the plaintiff or to pay fees to her. 

I do not think that the proceedings in the Small Cause Court 
‘are any bar to the present suit, even so far as it seeks to 
recover the Rs. 75 which are claimed as the plaintifs share 
of fees actually received. The matters in dispute between the 
parties might. doubtless have been inquired into and decided in 
the Small Cause Court in the suit for Rs. 75. They were 
not however in fact inquired into or decided. The total value 
of the right which the plaintiff claims and now seeks to estab- 
lish, is quite beyond the jurisdiction of the Small Cause Court ; 
and under the circumstances it appears to me that the plain- 
tiff is entitled to bring this suit to have her rights ascertain- 
ed and declared, based as they are, partly on the kabalas which 
are contested, and partly on the right of succession. 

The case is remanded. The lower Court must go fully 
into the merits, and must decide whether, under the kabalas, 
on which she relies, the plaintiff has any (and if any, what) 
right to share in the ministrations at this ghat as against the 
defendants, or as against any (and which ‘in particular) of them. 
Tf the Court shall be of opinion that the plaintiff has the right, 
the issue as to the Rs. 75 must then be gone into and decided. | 

The costs of this appeal will follow the result of the remang, 


Case remanded, 
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Before Mr, Justice Macpherson. 
ANATH NATH DAY v. A. B. MACKINTOSH AND OTHERS, 


Hindu Law—Agreement not to partition—Dedication to Idol—Family Dwell- 
i ing- House—Morigage—Notice. 


R. D., a Hindn, died possessed of large property, both real and personal, and 
leaving surviving him two sons, P. D. and A. D., his sole heirs who, after his death, 
came to an amicable partition of some portion of the joint estate, but continued 
to hold jointly tho family dwelling-house, and the land thereto attached. On 26th 
November 1849, P. D. and A. D. executed a deed of trust of the joint family 
dwelling-house, among other properties, by which, after reciting that they had 
kept certain property joint, and that they had beon performing the family cere- 
monies, &c., and that it was their intention that they should be performed in the 
game manner at the family dwelling-house, and after setting apart certain real 
property for the oxpenses thereof, it was agreed that “ we will, during our life-time, 
jointly perform the said acts after that manner and according to practice: on 
the death of one of us, the survivor and the executor or representatives of the 
deceased person will act after that manner and according to practice for a period 
of twenty years from the date of the death of him who shall die last ; our executors 
or representatives will jointly perform, ont of the proceeds of the aforesaid real 
property, the puja and so forth at our dwelling-house in Simla in Calcutta, 
and entertain strangers at the garden which once appertaincd to R. 8. B. The said 
real property and our dwelling-house and the baitakhaua in Station Sulkea, &c., 
neither we nor onr heirs or any of them will have the power to make a partition 
thereof during the said prescribed period. On tho expiration of the said period 
should our representatives wish ‘to make a partition of all the said real property, 
&c., having made a division they will have the power to perform the acts ond 
coremonies separately.” The said dwelling-house was thoreafter held jointly by 

eP. D. and A. D. on the trusts of the deed of a6th November 1849, P, D. in December 
1849 died leaving two adopted sons, M. D. and another, on the death of whom 
the plaintiff was adopted. P, D. also left a will whereby ho directed thaf*the 
purport of the deed of 26th November 1849 should never be violated. A, D. died 
30th January 1856 leaving a will whereof he appointed the defondants N. D., 
C. G, and S. G., execntors, and thereby he devised allhis property subject 
to certain legacies to C. G. and S. G.; by his will he charged his executors 
not, to fail to carry ont the agreement. The ceremonies continued to be per- 
formed as directed in the deed by the plaintiff and the defendants M. N.D.,C. G. 
and 8. G. By deed dated 14th July 1863, N. D., C. G., and B. G. mortgaged for valu- 
able consideration to the defendant A. B. M. cgrtain property including an undivided 
share of the said dwelling-house. A. B. M. afterwards instituted a suit on the mort_ 
gage against N, D., C. G., and S.eG., and by the decree in that suit it was, on 14th 
April 1870, ordered that the defendants should bo absolutely foreclosed of all equity 
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of redemption in the said family dwelling-house and other promises comprised in the 1871 
mortgage, Subsequent proceedings taken by A. B. M. against the dofendants Axara NATH 
N. D., C. G., and 8. G. resulted. in A. B. M. obtaining a writ of possession against DAY 
them, which he endeavoured, but unsuccessfully, to have exeented. The present A, B. Maora- 
suit was brought to have the deed of trust of November 26th 1849 established TON 
and to have the trusis thereof declared. In 1854 two suits had been brought in 
the Supreme Court, one by M. D, and the present plaintiff, and the other by A. D., 
in which sults decrees were made declaring the will of P. D. and the agreement 
of 26th November 1849 to bo fully proved and established and binding on A. D. 
and his heirs and the representatives of P. D. It was found on the evidence in the 
present suit that the agreement of 26th November 1849 was not fraudulent; that 
when A. D. died the estate belonging to the representatives of P. D., independently 
of the property sct apart, was more than sufficient to meet any claims against the 
estate of P. D.; that the agreement of 26th November 1849 had up to the present 
time been steadily acted on by the representatives of P. D., and by the representa- 
tives of A.D. until very recently ; that A. B, ML took the mortgage with notice of 
the agreement, and of the fact that it was being acted on under the decrees of 
the Supreme Court. 
Held, that the family dwelling-house was not absolutely dedicated by the deed 
of 26th November 1849 to the worship of the deities and performance of the 
ceremonies mentioned therein, and therefore was not inalienable. But the pro- 
hibition in the deed of 26th November 1849 against partition of the family 
dwelling-house for twenty years after the death of the survivor of P, D. and A. D. 
implied also that there should be no alienation of it for twenty years. Until the 
end of the twenty years A. B. M. waa not entitled to possession in any shape. 


THIs was a suit brought for the purpose, among others, of 
having established and construed a deed of trust, or niamputtro, 
and of having the trusts thereof declared. f 

The plaint stated that one Ramdulal Day, a Hindu inhabit- 
ant of Calcutta, died many years ago possessed of large pro- 
perty, real and personal, and leaving him surviving two sons, 
Promothonath Day and Ashutosh Day, his sole heirs; that afte? 
hig death Promothonath and Ashutosh came to an amicable 
partition of some portion of the joint estate, but continued to 
hold certain lands including the family dwelling-house and a 
piece of land attached thereto jointly; that Promothonath and 


Ashutosh, on 12th Aghran 1256 (November 26th, 1849) exe- = 
cuted a niamputtro, or deed of trust, of the said joint family 
dwelling-house among other properties; by which, after recit- 4 


ing that they had kept cert&in property joint and had been per- 
forming the family ceremonies and acts, &c., and that it was their 
intention that in the same manner as hitherto they should be 


e ; . . 
e s 


62 


1871 


BENGAL LAW REPORTS. [YOL. VII. 


performed jointly at the family dwelling-house, and after setting 


Arari MARE apart certain real property for the expenses thereof, it was 


v. 
A. B. Mackix 
TOSI. 


agreed that “we will during our life-time jointly perform the 
“said acts after that manner, and according to practice; on the 
death of one of us, the survivor and the executor or representatives 
of the deceased person will act after that manner and according 
to practice, for a period of twenty years from the date of the 
death of him who shall die last: our executors or represen- 
tatives will jointly perform, out of the proceeds of the aforesaid 
real property, the puja and so forth at our dwelling-house in 
Simla, in Calcutta, and entertain strangers at the garden which 
once appertained to Ram Sankar Bysak. The said real pro- 
perty and our dwelling-house and the Baitakhanah in Sta- 
tion Sulkea, and,” &c. [specifying various other parcels which 
need not be now enumerated], “neither we nor our heirs or 
any of them will have the power to make a partition thereof 
during the said prescribed period. On the expiration of the said 
period should our representatives wish to make a partition of 
all the said real property, &c., having made a division they will 
have the power to perform the acts and ceremonies separately,” 
That the said dwelling-house was thereafter held jointly by Pro- 
mothonath and Ashutosh on the trusts of the said deed; that 
Promothonath died in December 1849 leaving two adopted sons, 
one of whom has since died, and the plaintiff was adopted in his 
stead, and the defendant Manmathanath Day; the plaintiff and 
Manmathanath are now his sole heirs; he also left a will of which 
‘he appointed Ashutosh and his two widows, executor and execu- 
“trices, and whereby he directed that the purport of the niam- 
puttro should never be violated. In 1854 two cross-suits were 
brought in the Supreme Court one by Anath Nath and Man- 
mathauath, the sons of Promothonath, and the other by Ashutosh 
Day. In these suits a decree was made, on 21st May 1855, 
avhich declared the will of Promothonath and the niamputtro 
to be well proved and established and binding on Ashutosh Day 
-and his representatives and on the representatives of Promotho- 
nath Day; the decree also ordered® an account of the rents and 
‘profits of the estate to be taken on the footing of the niamputtro, 
and Ashutosh Day was appointed receiver of the estate--of 
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Promothonath; that Ashutosh Day died on or about 30th 
January 1856, leaving a will whereof he appointed the defend- 
ants, Nabinmani Dasi, Charu Chandra Ghose, and Sarat Chandra 
Ghose, executrix and executors, and whereby he devised all his 
property subject to certain legacies to Charu Chandra and Sarat 
Chandra: and whereby he confirmed the niamputtro and directed 
his representatives to carry out the terms of it; that Ashutosh 
Day in his life-time always acknowledged the validity of the said 
niamputtro, and that since his death the house and Jand had been 
jointly held by the plaintiff and the defendants Manmathanath, 
Nabinmani Dasi, Charu Chandra, and Sarat Chandra ; that the 
joint family daily worship and ceremonies, as directed in the deed, 
had been performed and observed in the said dwelling-house 
regularly and without intermission until the present time; 
that by mortgage of 14th July 1863 made between the defend- 
ants Nabinmani Dasi, Charu Chandra, and Sarat Chandra 
of the first part, and the defendant A. B. Mackintosh of the 
second part, the defendants of the first part mortgaged to 
the defendant Mackintosh a large number of properties 
including the undivided share of the said dwelling-house; 
that the defendant Mackintosh instituted a suit on the mortgage 
against the defendants ‘Nabinmani Dasi, Charu Chandra, and 
Sarat Chandra, and by decree dated 14th April 1870 in the 
said suit it was ordered that the said defendants should be 
absolutely foreclosed of all equity of redémption in the 
family dwelling-house and the other premises comprised in the 
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mortgage; that on 2nd June 1870, Mackintosh applied for a , 


writ of possession of the undivided moiety of the said dwelling- 
hoase, but the application was opposed by the plaintiff on an 
affidavit setting out the niamputiro, and the application was 
dismissed on 23rd June 1870; that on 14th February 1871 the 
defendant Mackintosh instituted another suit against the same 
defendants praying for a declaration of his right to possession 
of the undivided moiety of the dwelling-house, and on 9th 
March obtained judgment in his favor, the defendants not appear- 
ing; that on 20th March the défendant Mackintosh obtained a writ 
of possession against the defendants ; that the defendant Mackin- 
tosh, during the whole of the proceedings in the said. suit, 
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1871 abstained from bringing to the notice of the Court the existence 
Axati Natit of the said niamputtro, and the fact of his unsuccessful applica- 
A. Backer. 100 for possession in 1870, or the plaintiffs previous resist- 
zosu. ance to his obtaining possession of the said dwelling-house, and 

also abstained from giving notice to the plaintiff of his applica- 
tion for the said writ of possession ; that the said dwelling-house 
was at the time of the issuing of the writ in the joint possession 
of the plaintiff, the defendant Manmathanath and the defend- 
ants Nabinmani Dasi, Charu Chandra and Sarat Chandra, and 
several of the members of the families, both male and female, of 
Promothonath and Ashutosh resided therein, but the plaintiff 
was not at the time actually present therein; that on 22nd 
March 1871 the defendant Mackintosh, through his attorney 
J. Mackillican, was put in possession of the dwelling-house 
by the sheriff under his writ of possession; that, if the defend- 
ant Mackintosh who was a stranger in blood and a Christian 
in religion should obtain joint possession with the plaintiff and 
the defendant Manmathanath of an undivided moiety of the 
said house, it would be impossible to carry out the trusts of the 
said niamputtro, or to celebrate the worship of the idols as 
therein directed. 

The plaintiff submitted that the niamputiro was a valid 
dedication of the house and land to religious purposes, and 
that the house and land was inalienable, and that the 
defendants Nabinmani Dasi, Charu Chandra and Sarat Chandra 
had no power to convey any interest in the house and 

, land to strangers; that under the niamputtro the representa- 
tives of Promothonath were bound to hold the house jointly 
on the trust of the niamputiro for twenty years from Jane 

. 1856 without any power of partition, and that the defendant 
Mackintosh could have no right to possession of any portion of 
it until the expiration of that time; and that if the Court 
should be of opinion that the power restraining partition was 
inoperative, then under the circumstances and having regard 

° to the operative portion of the niamputtro, the defendant 

Mackintosh ought not to be put *in possession of an undi- 

vided moiety of the sgid house and land, but a partition 

ought at onge to be made, and the plaintiff and defendant 
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Manmathanath ought to have one moiety allotted to them in 187 
severalty. Asant Nan 
The plaint prayed that the niamputtro might be established ee eee 
and construed, and the trusts thereof declared so far as regard- rosu. 
ed the house and land in Calcutta; that (in case the Court 
should be of opinion that the house and land was validly dedi- 
cated to religious purposes, and inalienable) it might be declared: 
that the mortgage of 14th July 1863 was inoperative so far 
as it purported to affect the house and land, and that the 
defendant Mackintosh might be restrained by a perpetual 
injunction from taking any steps to obtain possession thereof ; 
that (in ‘ense the Court should consider the clause restraining 
partition inoperative, and should consider that the defendant 
Mackintosh has acquired some rights in the said house and Jand) 
then a moiety of the house and land may be allotted to the 
plaintiff and the defendant Manmathanath in severalty to be held 
by them under the religious trusts of the niamputtro, and that an 
interim injunction should be granted restraining the defendant 
Mackintosh, his servants and agents, from making any attempt 
to gain possession of any portion of the said house and land, 
and from taking any further steps to execute his decree for 
‘possession. 
The defendant Manmathanath, in his written statement, asked 
that, if a partition were made, his one-fourth share thereof might 
.be allotted to him in severalty absolutely, and not jointly with 
the plaintiff to be held under the trusts of the niamputtro. 
The defendant Mackintosh stated that he had no notice or 
knowledge of the niamputtro except that it was referred to in ° 
the affidavit of the plaintiff, as in the plaint mentioned, but as 
the application to oppose which the affidavit was made was dis- 
missed without going into any ground of opposition, and inas- 
much as the plaintiff was not a party to the sait in which the 
application was made, nor had any notice given to him to appear 
on the hearing of the eaid application, this defendant’s solicifor 
took no notice of the affidavit, and up to that time he had had no š 
notice or knowledge whatever of the existence of the niam- 
putiro; that the indenture of mortgage was executed, and the 
defendant instituted suite and obtained decrees and a writ of 
e 9 F » 
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possession as in the plaint mentioned, and that he was put into 
possession of a moiety of the dwelling-house under the said 
writ on 22nd March 1871 by the Sheriff, and that the applica- 
tion for possession in the plaint mentioned was dismissed on the 
ground that the plaint in the said suit did not pray for posses- 
sion, and not on account of the opposition of the plaintiff. 
The defendant Mackintosh submitted that the alleged niam- 
puttro, if executed, as alleged, did not operate in any way to 
affect his title as mortgagee of the said dwelling-house and 
land or his rights under the decree; and he left it to the Court 
whether there should be a partition or not. 

On April 6th, 1871, an interim injunction was granted 
by Phear, J., on the application of the plaintiff, to restrain 
Mackintosh from executing his decree for possession pending 
the present suit (1). 


Mr. Evans and Mr. Collis for the plaintiff. 


Mr. Marindin and Mr. Phillips for the defendant Mackin- 
tosh. 


Mr. Lowe for the defendant Manmathanath Day. 


Mr. Evans contended that the deed of trust was valid as 
against the mortgagee, and referred to the judgment of Phear, J., 
on the application for an injunction. 


Mr. Marindin contended that the rents set apart for religious 
purposes were not included in the mortgage; the present suit is 


, only with respect to the dwelling-house and land attached thereto. 


The effect of the niampuittro is that the rites are to be per- 
formed at the dwelling-house, and there is no such dedicafion 
of the house as to affect a purchaser for value. There is no 
direction that the share of any one of the parties in the dwel- 
ling-house is not to be sold. 

fs to the clause of the niamputiro in restraint of partition, 
he cited Ramdhone Ghose v. Anund Chunder Ghose (2) and 
Anand Chandra Ghose v. Prankisto Dutt (3). The agreement 

e 


(1) 6 B. L. R., 571. . (3) 3 B. L. R, O. O. 14, 
(2) 2 Hyde, 97; 
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in restraint of partition is not binding on an assignee, though 
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it might be between the parties themselves. In the present Anatu Naru 


case the restraint is limited to twenty years. In neither of the 
above cases nor in the present one is there any prohibition 
against alienation. If there were any such restraint on aliena- 
tion it would be void. Ifa part only of a house be devoted to 
the reception of an idol, the other portions continuing to be occu- 
pied, the proprietor may dispose of the other portions in 
whatever way he pleases, because in that case the sacred influ- 
ence of the idol would not extend beyond the precincts of the 
portion in which it was located—Hurnarain v. Gobindram (1). 


Mr. Evans in reply.—In the cases cited, the agreement was 
between the parties themselves, it was not necessary to consider 
in them whether there was an agreement to use land for religious 
purposes, or that it passed the right in the property absolutely. 
As to evidence of endowment, see Muddun Lal v. S. M. Komul 
Bibee (2). 

In suits like this, the question is not as to the convenience of 
the parties, but the right of the idol itself comes into question. 

The parties are in the position of trustees; they have bound 
` themselves to hold certain property and apply the profits for cer- 
tain purposes. A trust for a Hindu idol is a dedication. The 
will of Ashutosh acknowledges and confirms the dedication. 
Apart from the question of dedication the deed is one which 
every Hindu joint family has a right to make, and it is binding 
on the heirs and representatives: see Goberdhun Bysach v. Sham- 
chand Bysack (3). 


MACPHERSON, J.—In this case the question at issue is as to 
the validity and effect of a mortyage of a moiety of the family 
dwelling-house belonging to the representatives of Ashutosh 
Day and Promothonath Day, which mortgage was given to the 
defendant Mackintosh by the executors and executrix of 
Ashutosh Day. z 

Ashutosh Day and Promothonath Day in November 1849 
were joint in estate, but ha about that time arranged for a 


(1) 1 Morley’s Digest, N. B., 351. (8) Beurko's Rep., 282, 

(2) 8 W. R., 43. - . 
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1871 __ partition of their property, had appointed commiasioners to 
Axar Nata make it, and had agreed to the mode of division proposed by 
spt tee Ses the commissioners. On the 26th November 1849, an agreement 
Tosu, or “ niamputtro” was entered into between Ashutosh and Pro- 

mothonath, on which the decision of the present case chiefly 
depends. In that agreement, the two brothers after reciting 
that their property was still joint, and that they had been ever 
since the death of their father, jointly performing and keeping 
up the family religious ceremonies, &c., declare that it is their 
intention that the annual pujas and so forth at the family 
dwelling-house, and the entertainment of strangers, shall be 
kept up as theretofore, and that disbursements shall be made for 
their pujas and ceremonies according to a list or scale annex- 
ed to the agreement. Then they specify certain properties 
(amongst which the family dwelling-house is not included) the 
income of which they estimate at Rs. 14,000 a year, and say 
they have “set apart” these properties. Having set these 
estates apart they proceed :—(reads part of deed set out (1) ). 
The agreement in fact is an agreement by which they set 
apart properties producing a large income, and agree that that 
income shall be expended on religious ceremonies and acts to 
be performed jointly for twenty years, and part of which are 
to be performed in the family dwelling-house which is not 
to b edivided during that period. 

Promothonath Day died-in December 1849, and left a will 
whereby he appointed Ashutosh Day, and his two widows, 
Nimai Mani Dasi and Santu Mani Dasi, exeoutor and exe- 

* cutrices; and in his will he directs that the purport of the 
agreement he had executed for the performance of pujas, &c., 
should never be violated. 

In 1854 two suits were instituted in the Supreme Court, which 
were in fact cross-causes. In one, Manmathanath Day and 
the present plaintiff, the sons of Promothonath Day, were 
plaintiffs, and the executor and- the executrices of Promotho- 

. nath Day were defendants. In the other, Ashutosh Day was 
the plaintiff, and the widows and*sons of Promothonath Day 
were the defendants. In these causes a decree was made on the 


Š = (1) Ante p. 62, 
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21st May 1855, which declared that the will of Promothonath 1871 
Day, and the agreement of the 26th November 1849, exe- Avatu Nari 
cuted by him and Ashutosh Day, were well proved and estab- DEN GN 
lished and binding on Ashutosh Day and his heirs and repre- tosu. 
sentatives, and on the representatives of Promothonath Day. 
The decree ordered an account of the rents and profits of the 
estate to be taken as on the footing of the partition and agree- 
ment of November 1849; and Ashutosh Day was appointed 
receiver of the estate of Promothonath Day. 

Ashutosh Day died in January 1856, leaving a will of which 
„he appointed Charu Chandra Ghose and Sarat Chandra Ghose 
and Svimati Nabinmani Dasi his executors and executrix: and 
this will was at once proved by Charu Chandra Ghose and 
Srimati Nabinmani Dasi, and subsequently by Sarat Chandra 
Ghose on his attaining full age. The 14th clause of Ashutosh 
Day’s will confirms the agreement of the 26th November 1849, 
and directs his representatives to carry out the terms of it. 

After the death of Ashutosh Day various other proceedings 
were had in the suits: and amongst others there was a report 
of the master, of the 6th May 1857, as to the manner in which 
the terms of the agreement could be best carried out with refer_ 
ence to the management of the property, the income of which 
was set apart for religious ceremonies and acts, and with refer- 
ence to the actual performance of the religious ceremonies, &c. 
On the 29th June 1857, the Court made an order appointing 
a receiver in the place of Ashutosh Day, and giving special 
directions as to the keeping of a separate account by the receiver 
of the income of the property set apart, and as to the manner” 
in which the payments of that income were to be made to the 
persons whom the Court declared to be entitled from time to 
time to perform the ceremonies. 

On the 14th July 1863, the executor and executrices of 
Ashutosh "Day executed a mortgage of a moiety of the 
dwelling-house to Mr. Mackintosh, and this mortgage itis 
which the defendant is now seeking to enforce. ; 

I find generally on the evidence, and without any hesitation, 
that the agreement of November 1849 was not in its inception 
fraudulent or bad, and that so far as it provides an income from 


70 


1871 


BENGAL LAW REPORTS. (VOL. VIII 


which to defray the expenses of the religious ceremonies, &c., 


Anaru Nath jt dealt with a very small part only of the property of Promo- 
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thonath and Ashutosh Day. I find further that when 
Ashutosh Day died, the estate belonging to the representatives 
of Promothonath Day, independent of the property set apart, 
was very large and far more than sufficient to meet any claims 
against Promothonath Day’s estate. I find that the agreement 
of November 1849 has from the first, and up to the present 
hour, been steadily acted on by the representatives of Promo- 
thonath Day, and that it has also in like manner been acted 
on by the representatives of Ashutosh Day until quite recently. 
There is, in truth no evidence of its not being acted on by the 
representatives of Ashutosh Day, except in so far as the 
granting of this mortgage is evidence of it, for I do not consider 
the evidence given of seizures having been made by the Sheriff 
is any evidence of voluntary departure by the representatives 
of Ashutosh Day from the agreement. I also find that under the 
circumstances, Mackintosh took the mortgage with notice of the 
agreement, and of the fact that the agreement was recognized 
and was being acted upon and carried out under the decrees of 
the Supreme Court. 

The question remains whether this mortgage which Mackintosh 
took with notice, but for which he paid valuable considera- 
tion is wholly bad, because the property had been dedicated 
absolutely to the service of the deities, and therefore was inalien- 
able, or whether it is only bad as against the representatives of 
Promothonath Day, as being in breach of the agreement of 
° November 1849, of the direction contained in the will of 
Ashutosh Day, and of the declarations contained in dhe 
decrees of the Supreme Court. 

As regards the first branch of the question, whether the 
family dwelling-house can be said to have been dedicated to the 
deities, and therefore not to be capable of being alienated, I 
am of opinion that it was not so dedicated, and that it had not 
become the property, so to speak, of the deities. The position of 
the family dwelling-house under the agreement is different from 
the position of the properties the income of which is devoted to 
religious purposes. As to these other properties, the agreement 

. ® 
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says, they are set apart; while as to the dwelling-house, the 
only direction is that the ceremonies shall be performed in it for 
twenty years, during which time it shall not be divided. There is 
a great difference between setting apart property to provide an 
income for religious purposes, and merely saying that the ceremo- 
nies which are to be paid for out of that income shall be per- 
formed in the family dwelling-house. It is unnecessary to say 
whether the other properties are dedicated so as to be absolutely 
inalienable, as the only matter in issue in this suit is the family 
dwelling-house. But I am clear that, whether they are dedicated 
in the strictest sense, or not, as regards the family dwelling- 
house there was no such dedication. There was merely a 
direction that the religious ceremonies should be performed in 
that house for a certain number of years during which the house 
should not be divided. 3 

Then is this mortgage bad as against the plaintiff, as being 
an alienation which by reason of the agreement, the will of 
Ashutosh Day, and the various proceedings to which I have 
already referred, the representatives of Ashutosh Day had no 
power to make? The agreement of November 1849, it appears 
to me, is not merely an agreement that the property should not 
be partitioned for twenty years; itis also an agreement that it 
should not be alienated for that period. The agreement is not 
only that there shall be no partition for twenty years, but that 
the ceremonies shall be carried on jointly in this house during 
these years. This implies necessarily, as it seems to me, that 
there shall be no alienation for twenty years, and that while 
there should. be no partition there should also be no alienation. 
Mr? Marindin has referred to two cases as being in his favor, 
—viz., Ramdhone Ghose v. Anund Chunder Ghose (1) and 
Anand Chandra Ghose v. Prankisto Dutt (2). But neither of 
these cases really apply in the present instance. The first case 
decided merely that an agreement not to divide was binding 
between the actual individuais who made it. The other case 
merely decided that the alienation, the subject of the suit, 
was not bad, inasmuch as ‘the agreement not to divide did 

. 
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not contain any agreement or indication of an intention that 
the parties were not to sell, &e. In the present case there 
is no prohibition of partition or sale for an indefinite period, 
The prohibition is limited to twenty yeara from the death of 
the survivor of the contracting parties, Ashutosh Day and 
Promothonath Day. Whereas in the case of Anand Chandra 
Ghose v. Prankisto Dutt (1), it was held that there was no 
intention to prevent alienation, though there was to prevent 
partition, I hold that in the present case there was no such 
contract not to sell or alienate for twenty years as not to divide 
for that period. : 

On the whole, the case seems to me to stand thus. These 
people in 1849 agreed, that for twenty years after the death 
of the survivor, this house should not be partitioned or alienat- 
ed, and that the ceremonies should be performed there; the 
Supreme Court decreed that that agrecment was binding on the 
heirs and representatives of Promothonath Day. Ashutosh Day 
died, and by his will charged his executors ‘not to fail to carry 
out the agreement: after his death, as before it, the agreement 
was acted on and recognized by the Court, and steadily carried 
out by his representatives: and those of Promothonath Day. 
With notice of all this, Mackintosh takes this mortgage ; and 
his position is not even that of an ordinary creditor of Ashutosh 
Day’s estate or of Charu Chandra Ghose, but the position of a 
person who knowing this property, is charged with a trust 
chooses.to come forward and lend his money on the security 


e of a moiety of it. The defendant has no ground for con- 


tending that he is entitled to stand any higher than the 
executors of Ashutosh Day, and as they by the decree of Oourt 
and by the will of Ashutosh Day are bound to carry out the 
agreement, soin my opinion Mackintosh is bound. So far as 
the plaintiff and Manmathanath Day are concerned, the 
mortgage to Mackintosh is inoperative and of no effect for the 
twenty years. During that period the defendant is not entitled 
to possession in any shape, and therefore the injunction which 
had been granted “will be declared good till the end of the 
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twenty years,—i. e, till the 30th January 1876. At the end 1871 
of that time, probably, the defendant will be entitled to posses- Anata Nam 
sion on a partition being made, though not aeee to s, an 
possession except on a partition. TOSH, 

I find, as a fact, that the land in front of the family dwelling- 
house is a part of and included in it. It was proved by one of 
the witnesses to be so, and I believe him. 


Judgment for plaintiff. 
Attorney for the plaintiff: Mr-Paliologus. 
Attorneys for Mr. Mackintosh: Messrs. Gray & Sen. 


Attorneys for Manmathanath: Messrs. Beeby & Rutter. 


[APPELLATE CIVIL] 


3 
Before Mr. Justice L. S. Jackson and Mr. Justice Macpherson. 


BHAGABAT PRASAD SING arD oraens (Darenpants) v. DURG 
BIJAI SING (Prarintirr).* 


“Regulation XT of 1825, s. 4—Accretion— Tenant-at-will— Ocoupation—Right 
of -Zemindar, 
_ Atenant-at-will is entitled to occupy an accretion to his holding so long ashe © 
retains possession of his original holding. 
° * s 

Tars was a suit for recovery of possession of kasht land (hold- 
ings for the purpose of cultivation) measuring 95 bigas. The 
plaint stated that there were three diaras in the old mauza 


recently formed; that in each of these diaras the plaintiff was . 
in possession of extensive tracts of land as his ancestral kashte 

that in 1266 (1859), certain alluvial formation accreted to the = au 
hasht or tenure of the plaintiffsituate in the west of the estates °. 


* NR Appeal, No. 273 of 1870, from a decreo of the Judge of Patna, dated 
the 23rd September 1870, 
10 - 
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belonging to the plaintiff and defendants; that the plaintiff 
was in possession of the alluvion in accordance with the practice 
which prevails regarding the diara lands; that the plaintiff 
had, in consequence of certain proceedings taken by the defend- 
ants in the Revenue and Criminal Courts, been dispossessed 
of the said accretion; and that the plaintif was entitled to the 
land which had accreted to his land; the plaintiff therefore 
prayed for recovery of possession thereof. 

The defendants Bhagabat Prasad Sing and others set up in 
their written statement, that the accretion of any land, which 
had been once swept away by dereliction to any hasht or 
tenure, did not belong to the owner of the hasht; that the 
land in suit was not the tenure of the plaintiff; that ever 
since the re-formation of the diara, the land had been held in 
hasht successively by the defendants and their tenants; that 
according to the usage of the country, the alignel accretion 
belonged to the landlord. 

The Judge found that the local custom was that ryots on the 
diara were not liable to be ousted at will; that an accretion 
toa tenure could not be taken away, except by extinguishing 
the original tenure; and that the plaintiffs tenure had not been 
put an end to. He held that a tenant by the year to whose 
holding land had accreted in one year, was, under section 4, 
Regulation XI of 1826, entitled to hold the accretion, so long as 
he was allowed to occupy the parent holding He further 
found that the land had been originally held by the plaintiff, and 
accordingly passed a decree in favor of the plaintiff. 


The defendants appealed to the High Court. ° 


Baboo Mahes Chandra Chowdhry (Baboo Chandra Madhab 
Ghose with him), for the appellants, contended that as the defend- 
ants were in possession, they could not be ousted until a superior 
tetle had been made out by the plaintiff. The only title which 
the plaintiff had set up was, that the land in dispute was an 
accretion to his original holding. Qo establish a title to an accre- 
tion it was necessary to show that the plaintiff had a permanent 
interest in the parent estate. The plaintiff was a mere tenant- 
at-will, and Consequently his holding was not a tenure within the 

= e 
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meaning of clause 1, section 4, Regulation XI of 1825. It 
had not been shown that the particular land which is claimed 
as an accretion had been “ gained” within the meaning of 
Regulation XI of 1825, or that the site upon which the re-forma- 
tion was said to have taken place, had ceased to be the property 
of private individuals, and had been public property, In this 
case the re-formation had admittedly taken place upon land 
which formed part of the permanently settled land of the zemindar 
—Lopez v. Maddan Thahoor (1) applies. The zemindar 
was still the proprietor of the land which had appeared after 
submergence. 


Baboos Srinath Das and Ramanath Bose, for the respondents, 
contended that as the Judge had found as a fact that the 
land in dispute was au accretion to the holding of the plaintiff 
and as the correctness of this finding had not been ques- 
tioned, the land being an accretion to the holding of the 
plaintiff, whatever the nature of that holding might be, belonged 
to the plaintiff under Regulation XI of 1825. As the plaintiff 
had not been ousted from the parent land to which the Jand 
in dispute had accreted, his title to the accretion could not be 
_ questioned. There was no question as to re-formation having 
taken place on the site of submerged land which originally 
belonged to the defendant, consequently Lopez v. Maddan 
Thakoor (1) did not apply. So long as the plaintiff held 
the parent estate he was entitled to hold any accretion which 
might attach to such estate. 


Baboo Mahesh Chandra Chowdhry in reply. 
The judgment of the Court was delivered by 


Jackson, J.— The plaintif sued to recover possession of 95 
bigas of land in a diara, which land he alleged to have been 
gradually formed by accretion, by the receding of the river 
Ganges, and as an aceretion to his original holding of 9 bigas 
and 9 biswas of land in the same diara. 

The defendants are par tly | persons now claiming to hold this 
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1871 land under lease from the zemindars, and partly the zemindars 
Buacanat themselves. 


Prasan Sine . 
v It may be mentioned, although the argument does not turn 


Duro Birar 

sxe. upou that part of the allegations, that the plaintiff is himself a 
co-proprietor of the estate in which these lands are situated, and 
that the plaintiff, as well as the defendants, claim to hold, in the 
way of individual occupation, parcels of lands being parts of 
that estate. 

The plaintiff alleged that he held the lands after accretion, 
and that such holding had been recorded by an Ameen deputed 
by the settlement officer, and he also referred to certain disputes 
and litigation which had gone on between him and some of 
the defendants in respect of part of these very lands, He 
further stated that a second Ameen having been deputed by the 
settlement officer, he measured and recorded these lands as being 
held by the defendants ; that he, the plaintiff, complained of these 
proceedings, but his complaint was disallowed by the Deputy 
Collector, and afterwards by the Collector; that since the 
recording just mentioned by the second Ameen, some of the 
defendants had been in possession of the lands, and paid the rents 
to the other’defendants. 

The defendants’ case, generally speaking, was a denial of the 
kasht or holding of the plaintiff,—a denial that the plaintiff had 
any right to hold the land as an accretion to his original holding, 
and an assertion of the right of the defendants in occupation, 
who were holding by permission of the landlord. 

. The Judge of Patna, Mr. Ainslie, before whom this case 
came on for trial, found that the ryots on the diara were not 
liable to be ousted at will; and, secondly, that the plaintiff was 
more than a tenant-at-will: he also found that the land in ques- 
tion was an accretion to the plaintiffs original holding, and he 
held that, by clause 1, section 4, Regulation XI of 1825, the 
plajntiff was entitled to that accretion as part of his holding, and 
therefore considered that the plaintiff was entitled to recover 
< | the land. 

This decision has been assailed wholly upon grounds of law. 
The vakeel for the appellant has not in his argument before us 
touched the findings of fact by the Judge, nor questioned the 


VOL. VIL] HIGH COURT. 


Judge’s opinion upon the evidence. We must therefore assume 
the facts as found by the Judge, and apply the law to them. 

It seems to me quite clear that the plaintiff's original holding 
being assumed, and the land being found to be an accretion to 
that holding, the plaintiff is entitled to such accretion by the 
distinct and positive terms of section 4, Regulation XI of 1825. 
Great stress has been laid upon a recent decision of the 
Privy Council in Lopez v. Maddan Thakoor (1). In that 
case, the Judicial Committee, overruling the decision of a Full 
Bench of this Court, determined broadly that a zemindar was 
not entitled to claim lands as an accretion to his estate, when 
such ldnds are capable of being identified as a re-formation of 
land belonging to another owner upon their original site. It 
appears to me that that case does not apply to the present cir- 
cumstances. There is no contest here, to use the words of the 
Judicial Committee, “ between surface arid site.” It is not the 
case here that the plaintiff is claiming to recover this land as an 
accretion to his holding, and the defendants are claiming it asa 
re-formation on their own holding upon the original site, but the 
defendants now in occupation claim it under a title made from the 
zemindar, It appears to me that, as between the ryot and the 
zemindar, if the tenant can show that the land in dispute is an 
accretion to his original holding, he is entitled to succeed. Then 
it is said that the original holding is a mere tenancy at will, and 
that consequently, as the plaintiff could not enforce a claim to be 
put in possession of such holding, he cannot, a fortiori, be enti- 
tled to recover possession of land which has accreted to his hold- 
ing. Now it is not very clear (but it is not necessary to determine 
her&) how a party, who is a joint owner of an estate, and in pos- 
session of land within the limits of that estate, can be called, 
in respect of such occupation, a tenant-at-will under the pro- 
prietary body. But however that may be, and assuming for 
the moment that the plaintiff is a mere tenant-at-will, that will 
not entitle the zemindar to dissociate the accretion from the 
original grant, and to turn the plaintiff out of the accretion, 
while he still retains, as tenant, the original holding itself, If 

Ld 


(1) 5 B. L, R., 521. ‘ . 
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the zemindar desires to oust the plaintiff from the accretion that 
he holds, he must do so by attacking the original holding. He 
has not attempted to proceed in that way, nor has there been 
any issue whether the zemindar would be entitled to oust the 
plaintiff from the holding or not. So long, therefore, as the 
plaintiff occupies his original holding, I conceive he is entitled to 
occupy the accretion, which under the law forms part of it, and 
therefore he is entitled to be restored to possession of it by 
decree of the Civil Court. 

For these reasons I think the decision of the Court below is 
quite correct, and that the appeal ought to be dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Norman ( Offg. Chief Justice), Mr. Justice L. S. Jackson, 
and Mr, Justice Macpherson. 


BORO KHASIA (Prater) v JATA SIRDAR AND ANOTHER 
(Durenpants),* : 


Civil Procedure Code (Act VIII of 1859), 8. 119—Jurisdiction—Special 
Appeal— Objections taken for the First Time, 


A Moonsiff entertained a petition by a defendant under section 119 of the Civil 
Procedure Code, and set aside his former judgment given ez parte in favor of the 
plaintiff, and dismissed the plaintiff’s suit. The plaintiff, on appeal before the Judge, 
did not raise the objection that the Moonsiff onght not to have entertained the 
petition of the defendant as it had not been presented in due time, It was held 
to be too late to raise tho objection on special appeal, 


Tar plaintiff in this case, in August 1867, sued the defend- 
ants for the possession of 11 hals of land with mesne profits. 


“The defendants did not appear at the trial, and the Moonsiff 


passed a decree in favour of the plaintiff on the 24th Decem- 
ber 1867. 

In execution taken out by the plaintiff for costs adjudged in 
this ex parte decree, certain properties belonging to the defend- 
ants were brought to sale, it was alleged, in June 1869. 

‘The defendants then appeared, and, by a petition dated the 
23rd August 1869, applied to the Moonsiff under section 119 


` . 
* Letters Patent Appeal, No, 20 of 1871, from a decree of Mr, Justice E, Jackson, 


dated the 24th March 1871, passed in Special Appeal, No. 1844 of 1870, decided by 
Mr. Jugtice E, J ackson and Mr, Justice Mookerjee. 
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of the Procedure Code to set aside the ex parte decision, They 1871 
alleged in their petition that they were wholly ignorant of the Bozo Kisra 
fact that asuit had been instituted against them, that mnoJata Stepan. 
summons had been served on them, and that, although their pro- 
perties were attached, the notice of sale was not issued; but 
that nevertheless their properties were sold in June 1869. 
The Moonsiff fixed a day for the examination of the defend- 
ants, but the defendants not having appeared on that day their 
application under section 119 was struck off the file on the 18th 
December 1869. 
The defendants then made a second application on the 6th 
January 1870, explaining the cause of their non-attendance in 
Court, and praying that their application might be restored to 
the file and adjudicated upon. 
This application was registered in the Court on the 7th January 
1870. The Moonsiff then examined the witmesses, and, after 
having heard witnesses as to the service of the summons, was of 
opinion that the summons had not been duly served. The 
Moonsiff therefore set aside his former judgment, and appointed 
a day for the hearing of the suit. On the case coming on for 
trial the Moonsiff dismissed the plaintiffs suit on the merits 
with costs. The lower Appellate Court confirmed the decision 
of the Moonsiff. 
The plaintiff then preferred a special appeal to the High 
Court, and urged that the Moonsiff had no jurisdiction to enter- 
tain the application by the defendant under section 119, inas- 
much as the application had not been made within thirty days, 
after any process for enforcing the judgment had issued. 
The appeal was heard before Mr. Justice E. Jackson and 
Mr. Justice Mookerjee who gave the following judgments. 


E. JACKSON, J.—I think that this special appeal should be 
dismissed. If the appellant was dissatisfied with the decision, of 
the Moonsiff, admitting the case to a rehearing, he might have 
raised the question on the appeal to the Judge. He made no E 
allusion to it, and the case having been tried upon the merits, 
both by the Moonsiff and the Appellate Court, it has been found 
that the plaintiff is not entitled to the decree whieh he obtained 
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1871 ex parte. I think then that it is too late now for him to contend 
Boro Kaasua that there was not sufficient enquiry made before the application 
Jara Suman. for a rehearing was admitted. It seems to me that we are bound 

to administer the law in order to do justice between the parties, 
and it would not be doing justice to restore an ex parte decree 
which two Courts have, on a subsequent trial on the merits, found 
should not be renewed. If the objection which is now raised was 
a substantial objection, I have no doubt that it would have been 
raised at the proper time. 

The Moonsiff’s order admitting the case to a rehearing is not 
open to appeal. It is possible that we may have authority to 
interfere with it under our extraordinary powers of superintend- 
ence, though I am not quite certain even of that. It is not an 
authority which we are obliged to exercise, and I am of opinion 
that it would not be for the ends of justice that we should exer- 
cise it in this case. The appellant is entitled to a special appeal 
from the decision of the Judge. Thisis not any ground of appeal 
against the decision of the Judge, and though it may be an 
appeal against an alleged irregularity in the proceedings of the 
Moonsiff, it cannot be said to be one which affected the merits of 
the case. 


I would dismiss this appeal with costs. 


MooKERJEE, J. (after stating the facts)—Baboo Ramesh 
Chandra admitted that this point was never specifically raised in 
any of the Courts below; but he contends that in a petition 

Which was filed by his client in the Moonsiff’s Court, it was dis- 
tinctly stated that the defendants were fully aware of the execu- 
tion of the process of attachment and sale. He also states that 
in the application made by the defendants themselves, they admit 
that the process of attachment was executed, and that the sale 
was held in June 1869. 

Baboo Ramesh Chandra Mitter contends that, therefore, 
on the defendants’ own showing the application under sec- 

tion 119 is out of time, having been preferred on the 23rd August 

following. The case df Radha Binode Chowdhry v. Digamburee 

Dossee (1) decided by the, Full Bench of this Court is cited in 


. @) Oase No. 224 of 1867: 3rd February 1868. 
e 
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support of this contention. It is contended by the vakeel for the 1871 
respondents, that the process mentioned i in section 119 must be Boro Knasra 
a bond fide process; but the Moonsiff as well as the lower Appel- Jara Sinpan, 
late Court has held in this case, that there was no bond fide 
process executed. On referring to the record, we find that there 
is a statement of the defendants, to the effect that the sale of 
their properties had taken place in June 1869, and that the appli- 
cation under section 119 was made on the 23rd August of that 
year. We also find that there is some sort of admission that the 
properties had been attached in execution, though that is not 
very clear. This attachment would have been an attachment 
prior to the sale of the properties, and if it be the case that the 
properties of the applicants were sold in June 1869, the attach- 
ment must have been of a date at least a month before the sale, 
and, therefore, very much beyond the 30 days allowed by law in 
section 119. If it is so, the application would probably be an 
application beyond time, on which the Moonsiff could not have 
acted. 

The law seems to me to be clear. The application to set aside 
an ea parte decision must be made within a “ reasonable time, not 
exceeding 30 days, after any process for enforcing the judgment 
has been executed.” Now, if the plaintiffs, the holders of the 
ex parte decree, had actually and bond fide executed the process 
of attachment, the defendant was bound to comein within a reason- 
able time of the execution of that process, not exceeding 30 days. 
The Legislature does not say that the application should be made 
within 30 days of the knowledge of the judgment-debtors of the 
execution of any process for the enforcement of the ex parte 
decree. If, therefore, a process for enforcing the judgment is 
duly executed, I apprehend that section 119 requires that the 
application to set aside the ex parte judgment must be preferred 
within 30 days of the execution of that process, whether the judg- m 
ment-debtors were or were not actually aware of the executişn 
of such process. If a property of the judgment-debtor is duly 
attached, he is presumed to pe aware of the judgment in execu- š 
tion of which that attachment was made. The law requires he 
should know of it, and he must come ia within a reasonable time 
from that attachment, but that time is not to exeeed 30° days. 

% . uo 
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1871 Under this view of the law, I am of opinion that if the process of 
Boro. Bursara attachment was duly executed, and if the application has not 
Jara Sinvar..been made within the time limited by the law, the application 

could not, and should not, have been entertained by the Moonsiff. 
In this case, the objection now urged not having been taken in 
any of the Courts below, there is no clear finding at all as to 
whether the process of attachment had been executed or not. 
The case will, therefore, go back to the Court of the Moonsiff. 
The Moonsiff will lay down an issue as to whether any process 
to enforce the decree was duly and bond fide executed or not. 
He will give full opportunity to the parties to adduce any evi- 
dence they desire to produce, to show whether any process, and 
more especially a process of attachment, had been duly executed. 
The present finding of the Moonsiff does not meet the require- 
ments of the case. He simply finds that the summons had not 
been served, and that the plaintiff was not aware of the sale, as it 
had not taken place at the spot. But whether the summons was 
served or not, which is a point which affects the merits of the 
application under section 119, he is bound to see whether the 
application is in time, which is a condition precedent to the 
entertainment of the application itself. I would, therefore, 
remand the case to the Court of the Moonsiff to try this point, 
and to decide the case anew according to the result of the 
enquiry directed. 
Though we entertain this objection raised for the first time 
before us, yet, considering that this plea ought to have been 
> raised when the application was made under section 119, I think 
the applicant must pay the whole of the costs of the defendants 
incurred up to this stage of the proceedings. 


Owing to the difference between the learned Judges an appeal 

was preferred to three Judges under clause 15 of the Letters 

z Patent, on the ground chiefly that the question involved, being 

oe of jurisdiction, it ought to have been allowed to prevail, 
though not urged in an earlier stage of the case. 


e 
Baboo Anandagopal Palit, for the appellant, contended that the 
question was one of juri$diction, and should not be overlooked. 
The petition Of the defendant not having been preferred in due 
. e i 


. a 
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time, the Moonsiif had no jurisdiction to entertain it, and the 1871 .. 
lower Appellate Court should have decided this point before Boro Kuasra 
entering into a consideration of the merits of the case. Jara BIRDAR 
Baboo Bamacharan Banerjee, for the respondents, was not 
called upon. 
The judgment was delivered by 
Norman, J.—We have no doubt whatever that the judge 
ment of Mr. Justice E. Jackson is perfectly correct, and it must 


be affirmed with costs. 
Appeal dismissed. 


[ORIGINAL CIVIL.] 


Before Mr. Justice Phear. 
GANESHLAL anp anorner v. AMIR KHAN, wa 
Forfeiture—Conrviction— Attachment—Act XX V of 1857, 3. 3. January 8. 


In execution of a decres against the defendant, the plaintiffs on 17th July 1871 
attached certain property in Oaloutta belonging to the defendant. On 26th July 
1871, the defendant was convicted under section 1 of Act XI of 1857, and also 
under section 121 of the Penal Code, of abetting the waging of war against the 
Queen, and sentenced to transportation for life, and forfeiture of all his property. 
The offence for which he was convicted was committed in September 1861. Held, 
that the forfeiture took effect from the date of the commission of the offence, and 
therefore any attachment subsequently made was invalid. 

The words of section 3, Act XXV of 1857, “ such an offence as aforesaid ” refer 
to the offences mentioned in section 2, as well as to the offence of mutiny mentioned g 


in section 1. 


Tn this suit the plaintiffs had obtained a decree for Rs. 7,566 
with costs. The suit was brought by the plaintiffs as endorsees 
of certain hundis. In execution of the decree, the plaintiffs on 
17th July 1871 attached certain property in Calcutta belonging $ 
to the defendant. The defendant on 26th July 1871 was cog~ 
victed under section 1 of Act XI of 1857 and section 121 of 
the Penal Code, of abetting the waging of war against the 3 
Queen, and sentenced as follows :—“ The Court, differing -from 
three of the four assessors, finds Amir Khan guilty of the offence 
specified in the charge,—namely, that he (Amir Khan) during 
s . 12 l 
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or about the month of September 1861 at Calcutta abetted the 
waging of war against the Queen, and has thereby committed an 
offence punishable under section 1, Act XI of 1857, and the 
Court directs that the said-Amir Khan be sentenced to trans- 
portation for life and forfeiture of all his property,” and “ the 
Court, differing from three of the four assessors, finds Amir Khan 
guilty of the offence specified in the charge,—namely, that he 
(Amir Khan) in or about the month of September 1861 at 
Calcutta abetted the waging of war against the Queen, and has 
thereby committed an offence punishable under section 121 of 
the Penal Code; and the Court does not pass any separate 
sentence, as he has been already sentenced on the first head of 
the charge to transportation for life.” On August 4th, 1871, the 
plaintiffs applied ez parte for an order for sale of the property 
which they had attached. The Court directed that notice of 
the application should be given to the Government in order 
that the Secretary of State might show cause why the property 
attached under the decree should not be sold in execution. 


Notice having been given, 


Mr. Lowe (Mr. Evans with him) renewed the application, 
and, after stating the facts, contended that the forfeiture only 
affected such property as was in the possession of the defendant 
at the date of the conviction, and not property of which he 
might have been in posseasion at the time of the commission of 
the offence. ‘ The Crown or its grantee on forfeiture will take 
the estate subject to all charges binding on the party, although 
voluntary, if there is no fraud.”—-Chitty Junior on the Prero- 
gative of the Crown, Chapter XI, section 1, page 219. -In 
this case no fraud is alleged. See The Attorney General v. Nor- 
stedt(1), The Duke of Bedford v. Coke (2), Megit v. Johnson (3), 
and Oodit Doss v. The Government (4). In the last case it was 
held that judgment-creditors having bond fide attachments on 
property at the time that property became forfeited to Govern- 
ment under Act X XV of 1857, are entitled to priority to Govern- 
ment. Act XXV of 1857 relates’ only to the Native Army, 


(1) 8 Price, 97. , (3) 2 Donglas, 542. 
(2) 2 Ves, Sen., 116. (4) Marshall, 259, 
. e 

bs e 
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and to the forfeiture of property of officers and soldiers convicted 
of mutiny; this appears from the title and preamble of the Act, 
Section 2 of that Act relates to the adjudication of forfeiture of 
property belonging to persons convicted who have been killed, 
or have died, or escaped out of the territories of the East India 
Company, or who cannot be found. The words “ the offence 
aforesaid” in section 3 mean the offence of mutiny, and not a 
state offence under Act XI of 1857. They therefore do not 
apply here. Section 6 empowers the Court to specify the day 
on which the offence was committed: but there is no such pro- 
vision in Act XI of 1857. The only words working a forfeiture, 
viz., the latter portion of section 1, apply only to the property 
of the convict at the time of conviction, and that only passes to 
the Crown, subject to all bonâ fide charges binding on the 
convict. 


The <Advocate-General (with him The Standing Counsel) 
showed cause.—There has been a legal conviction, under sec- 
tion 1, Act XI of 1857, and such conviction has been affirmed by 
the Appellate Court. The Act is general in its terms, and on 
conviction all the convict’s property became forfeited to the 
Crown. There is nothing in Act XXV of 1857 to restrict its 
operation exclusively to officers and soldiers of the Native 
Army who have been convicted of the offence of mutiny. It is, 
by the preamble, not only an act against mutiny, but “ to pro- 
vide for the adjudication and recovery of forfeiture of property 
in certain cases.” The body of the Actis quite general. Sec- 
tion 2 relates expressly to “any person who shall have com- 
mitted treason or any offence for which by this Act, or Act XI 
of 1857, his property is declared to be forfeited,” and the latter 
part of the same section provides for the forfeiture to the 
Government of ‘all the property of a person so convicted. By 
section 3 the forfeiture extends to property * to or of which the 
offender shall have been entitled or possessed, either at the time 
of committing the offence, or at the time of the conviction, or of 
the adjudication of the forfeitfire, or at any tntermediate time ;” 
and the latter portion of the section makes void against the 
Government any sale, &c., of property made subsequently tọ th 
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commission of the offence, or made at any time with the fraudu- 
lent intention of preventing a forfeiture. Thus the Act clearly 
enacts that the forfeiture relates back to the time of the commis- 
sion of the offence, [PuBAR, J.—Does the property come 
within the proviso in section 3?] No. In the case of Oodit 
Doss v. The Government (1), which is the only one of the cases 
cited applicable, it does not appear whether the offence was com- 
mitted before or after the attachment. [PnHrar, J.—I think 
there was a case on this side of the Court in which the decision 
in Oodit Doss v. The Government (1) was treated as not decid- 
ing this point either way.] It is submitted that the forfeiture 
extends to all property in the defendant’s possession, or to which 
he was entitled at the time of committing the offence. 
[Puezar, J.—Then all alienations made by him subsequent to the 
commission of the offence in 1861 are void]. Yes. Section 6 
provides that the conviction shall be evidence that the offence 
was committed on the day specified in the charge, and the forfei- 
ture takes effect from that day. 


The Standing Counsel on the same side.—This is simply a 
question of the meaning of the words in Act KXV of 1857. 
There is conclusive evidence of a conviction, and that convic- 
tion has been confirmed on appeal. Such sentence is conclusive 
against the world. The words of the Legislature are clear. The 
words “ such offence as aforesaid” clearly include a conviction 
of such an offence as the defendant in the present case has been 
found guilty of. The Court has to inquire what the Legisla- 
ture has enacted, not as to the policy or justice of such enact- 
ment. The Act expressly enacts that, if the attachment was 
subsequent to the time of the commission of the offence, it is 
void. 


Mr. Lowe and Mr. Evans were heard in reply. 


Parar, J.—The question on which my decision in this matter 
tirns is simply this:-—Do the words of section 3 of Act XXV 
of 1857,—namely, the words “ such an offence as aforesaid ” refer 
to the offences mentioned in the*immediately preceding 2nd 
section of the Act, as well as to the offence of mutiny mentioned 
(1) Marshall, 259. 
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in the lst section. Mr. Lowe, on behalf of the judgment-cre- 
ditors, contends that the words refer to the offence of mutiny 
only ; but the words “such an offence as aforesaid ” seem cer- 
tainly large.enough to apply to all the offences previously men- 
tioned in the Act, and they seem to me also almost necessarily 
to imply a plurality of offences. The words “ such an offence” 
would hardly have been used in connection with the context, 
if only one offence were referred to. It is also obvious, I think, 
that there is an intentional distinction of expression on the part 
of the Legislature in the two passages of the Ist clause of this 
section, The section runs thus :—— The forfeiture whether upon 
* conviction of such an-offence as aforesaid, or upon an adjudi- 
“ gation of forfeiture under this Act.” If Mr. Lowe’s contention 
leads to the right construction, then it would have been more 
simple and consistent for the Legislature to have said upon a con- 
« viction of mutiny under this Act,” as it has said “on an adjudi- 
cation of forfeiture under this Act.” On the whole, therefore, I 
think the words “such an offence as aforesaid” do refer to the 
offences mentioned in the 2nd section, as well as to the offence 
of mutiny mentioned in the 1st section. Now it is incontestible 
that the judgment-debtor in this case has been convicted 
of one of the offences mentioned in the 2nd section. He has 
been specifically convicted of an offence under Act XI of 1857. 
Then upon the construction which I feel bound to place or the 
3rd section, it follows that the forfeiture declared by Act XI 
of 1857 of the felon’s property, by the operation of the 3rd: 
section of Act XXV of 1857 extends “to all property and 
“effects of or to which the offender shall have been possessed 
“or entitled, either at the time of committing the offence, or 
“at the time of the conviction, or of the adjudication of for- 
“feiture, or at any intermediate time.” The property therefore 
attached in this case was at the time of the attachment, which 
was admittedly intermediate between the time of the commission 
of the offence for which the prisoner was convicted, and the time 
of the conviction, property liable to be forfeited to the Crown by 
conviction, and was ultimately so forfeited. At the end of the 
discussion yesterday, I suggested a query whether; in conge- 
quence of the property being locally situated in Calcutta,,that 
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part of the English law is applicable, which, in the case of a 
conviction for felony, makes the passage of real property to the 
Crown take place, not upon the occurrence of the event causing 
the forfeiture, but upon what is technically called “ office found.” 
I have not had the advantage of hearing any argument on this 
point, and I do not know whether it has ever been held that 
it is necessary to complete the forfeiture of a felon’s property 
to the Crown that the inquisition should be had or office 
found, when that property is immoveable property situated in 
Calcutta. Probably not, for the original necessity of such a 
proceeding in England depended on the peculiar circumstances 
of feudal tenure, and even there personal property was never 
subject to it. More than this a statute of Henry VIII made 
forfeiture immediate without office found in a case of treason, 
and the offence for which Amir Khan has been convicted 
under Act XI of 1857 seems to be almost undistinguish~ 
able from the offence of treason. However this may be, it 
appears to me that the words of the section themselves must be 
taken to mean forfeiture absolute ipso facto. I don’t suppose 
the Legislature of this country, when passing Act XXV of 
1857, had in its mind any such qualification of the term forfei- 
ture as that which I have been referring to, and the section 
expressly declares that “no sale, alienation, or other disposition 
“of such property made subsequent to the commission of the 
‘offence shall have any effect against the right of Government 
“to the forfeiture.” 

I cannot say that I have any doubt that the Legislature 
intended that the property of the convict, both former and present, 
should pass at once on the conviction, without anything more, 
to the Crown, notwithstanding any intermediate alienation. 

The application is dismissed with costs. 

Application dismissed, 
e Attorney for the plaintiff: Mr. Gregory. 

Attorneys for the defendant: Messrs. Carruthers and Dig- 
nam. i . . 

Attorney for the Government: Mr. Chauntrell, Government 
Solicitor. : 
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. Before Mr. Justice Paul. 
BHOLANATH KHETTRI v. KALIPRASAD AGURWALLA. 
Parol Evidence, Admissibility of —Mortgage—Bill of Sale. 


In a suit for specific performance of an agreement to convey certain property, 
the contract which was in writing was admitted by the parties, but the defendant 
alleged that there had been an understanding verbally come to that, if he re-paid 
the consideration-money, with interest, &c., to the plaintiff within two years, the 
plaintiff would re-convey the premises to him. Held, that the defendant could 
give parol evidence to supplement the written contract, and show that it was 
intended to be a mortgagaijand not an absolute bill of sale, 

Kashinath Chatterjee 7. Chandi Garan Banerjee (1) not followed. 


THis was a suit for specific performance of an agreement to 
convey certain land to the plaintiff in consideration of the sum 
of Rs. 8,000. The agreement was dated 20th October 1870. 
The agreement was contained in certain letters which passed 
between the plaintiff and the defendant, and was admitted by both 
parties; but the defendant alleged that, in addition to the convey- 
ance by him to the plaintiff, there was a verbal agreement between 
them that the plaintiff should execute an agreement to the 
defendant to the effect that if he, the defendant, should, within 
two years from the date of the payment by the plaintiff of the 
sum of Rs. 8,000, re-pay to the plaintiff the said sum, together 
with the costs of the preparation of the conveyance, &c., the 
plaintiff would thereupon execute a reconveyance of the land to 
the defendant. At the trial the defendant wished to supplement 

_ the written contract by evidence to the above effect. 

On behalf of the plaintiff it was objected that such evidence 
was not admissible, and the case of Kashinath Chatterjee v. 
Chandi Charan Banerjee (1) was relied on. 

Mr. Woodroffe, contra, cited Manahar Dass v. Bhagabati 
Dasi (2), Avietmull v. Madhub Chunder Mitter (3), Holmes v. 
Mathews (4), Muttylall Seal v. Anund Chunder Sandel (5), 
Pooley v. Harradine (6), and note to Rees v. Berrington (7 ). 


(1) Case No. 870 of 1865 : 6th Febru- (4) 9 Moore’s P. ©. C., 413. 


ary,1866. %5) 5 Moore’s I. Å., 72. 
(2) 1 B. L. R., O. O., 28 (6) 7 E. & B., 431. 
. (3) See Goodeve on Evidence, 2nd (7) 2 W. &@ T., L. C., 892, 
Eå., p. 365. s . 
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BHOLANATH 


KHRHETTRI 


v, 
KALIPRASAD 
AGUEWALLA. 


BENGAL LAW REPORTS, (VOL. VIII, 
Mr. Lowe and Mr. Milleét for the plaintiff. 
Mr. Woodroffe, Mr. Evans, and Mr. John for the defendant, 


Pau, J.—In this case the plaintiff Bholanath Khettri 
sues for the specific performance of a certain agreement dated 
the 20th October 1870 entered into between himself and 
the defendant, Kaliprasad Agurwalla. This agreement is 
admitted by both parties to be correct. By the plaintiff it is 
alleged that this was the whole agreement between him and 
the defendant, but by the defendant it is alleged that there was 
something understood at the time, to the effect that the transac- 
tion should be somewhat different to that which appears on the 
face of the agreement. I will consider the defendant’s allega- 
tion by-and-bye. For the. purpose of the plaintiffs case, it is 
sufficient for me to say that these two letters constitute a binding 
contract of sale; that there was a part performance of the agree- 
ment by the defendant ; and that the plaintiff has fulfilled all he 
contracted to do. He has paid the Rs. 8,000 he contracted to 
pay for and on behalf of the defendant. He has been put into 
full possession of the property, and has duly paid the landlord’s 
rent from the time of his possession. The plaintiff tendered to the 
defendant the bill of sale, which the defendant refused to exe- 
cute, and this suit has been brought to compel the defendant to 
execute it. Upon these facts the plaintiff is entitled to a decree. 
But the plaintiff's claim is resisted by the defendant, on the ground 
that the agreement induced by these two letters does not con- 
tain the whole agreement between the parties; that in addition 
to the terms contained therein, there was a further term that 
the plaintiff would re-convey and give up the property to the 
defendant, provided the money was repaid in two years, ‘I 
have only here shortly stated the nature of the defendant’s case ; 
I will go into it more in detail afterwards, and show that, it 
gontains intrinsic evidence of falsehood. 

It is necessary to consider two matters in the defendant’s 
case. The first is a point of law, viz., whether oral evidence is 
admissible to the ferms of a written agreement; and if go, 
whether the further term said to have been orally agreed on was 
actually made. To prove the latter fact of his case just alluded 
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to, the onus of proof falls very heavily upon the defendant. With 
regard to the point of law, the plaintiff relies on the ruling of the 
Full-Bench in the case of Kashinath Chatterjee v. Chandi 
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Charan Banerjee (1). This case does certainly enunciate the Acvrwaxta. 


proposition that the terms of a written agreement cannot in any” 
case be controlled by an oral agreement; and that when there is 
no fraud or mistake, a deed of absolute sale cannot be controlled 
by a contemporaneous verbal understanding that it should oper- 
ate as a mortgage, and that in fact evidence of such verbal 
understanding is inadmissible. The decision of the Full 
Bench is in my humble opinion open to criticism ; but inasmuch 
as it would be unbecoming in me to criticise it, I will refrain 
from making the remarks to which I think itis open. I must 
accept it as a decision binding upon me, unless I can find any 
decision of higher authority which would be more binding on 
me than’a ruling of the Full Bench. I think that that higher 
authority is to be found in the case of Muttylall Seal v. Anund 
Chunder Sandel (2), in which a conveyance of lease and release 
was held to be subject to a parol defeazance, and to be in the 
nature of a mortgage, with a power of re-purchase on the footing 
of redemption, and a re-conveyance was accordingly decreed. 
There it was established that parol evidence was admissible to 
prove a parol defeazance. It is to be observed that in that case 
the Counsel for the appellant admitted that parol evidence was 
admissible, and the argument was confined to the question 
whether the parol defeazance was or was not sufficiently estab- 
lished in the circumstances of the case; and the Privy Council 
confirmed the judgment of the Supreme Court which held that 
the deed in the suit was controlled by a parol defeazance, and 
was to be treated on the footing of a mortgage. The same 
doctrine. was admitted to be correct in the case of Holmes v. 
Mathews (3). Mr. Woodroffe referred me to the decision 
of the late Chief Justice in the case of Avietmull v. Madhub 
Chunder Mitter (4), and to the case of Afanahar Das v. Bhagé- 


bati Dasi (5), in both of which cases the same doctrine was 
e . 
(1) Case No. 870 of 1865: 5th Feb. 1866. (4) See Goodeve on Evidence, 2nd 
(2) 5 Moore’s I. Au, 72. ~ Tel, p. 366. 
(8) 9 Moore’s P. O. C., 413. (5) 1 B. L. R, O. Q., 28. š 
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1871 laid down. I would observe that the principle on which a 
Buotanata Court of Equity allows a parol, agreement to be admitted to 


Kugtrat hi ` Paar 
v defeat a written agreement is the broad principle of fraud, 


KALIPRASAD : ; 

Acoswaria. Where a Court of Equity is satisfied that all the terms agreed 
on between the parties have not been committed to writing, and 
that it would be unjust to allow one party to gain an undue 
advantage over the other in consequence thereof, it prevents-the 

- obtaining of such undue and unconscientious advantage. -It is 

on the principle of fraud, undue advantage, and the like, that 
` @ Court of Equity acts in such cases. The rule of law stands 
unimpeached that a written agreement cannot be added to; 
because when a writing takes place, all other matters which 
were open before, are considered as settled by the written agree- 
‘ment being entered into and executed. It is otherwise when 
parties agree that a written document shall be executed, not 
embodying all the terms by which they are to be bound, and 
when by express arrangement the written document does not 
embody all the terms, but only a part, parol evidence is admis- 
sible to show what was the entire agreement between the parties. 
I shall for these reasons hold that the legal objection taken by 
the plaintiff is unavailing, and that I am at liberty to enter 
upon a consideration of the case made by the defence, and of 
the evidence adduced in support thereof, 


On the evidence a decree was given for the plaintiff. 


N Attorneys for the plaintiff: Messrs. Dhur and Mitter, 


Attorney for the defendant: Mr. Dover. 
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[PRIVY COUNCIL] 


RANI KHAJURUNISSA, wmow or RAJA ENAYET 1%,,0" 
HOSSEIN (PLAINTIFF IN THB FIRST 8UIT) v. SYAD June 16, 17. 
AHMED REZA (DEFENDANT IN THE FIRST SUIT). 





AND THE CROSS APPEAL OF 


SYAD AHMED REZA (PLAINTIFF IN THE SECOND SUIT)». 
RANI KHAJURUNISSA, wipow or RAJA ENAYET 
HOSSEIN (DEFENDANT IN THE SECOND SUIT). 


ON APPEAL FROM THN HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL, 


Joint Tonants—Receipte by—Accountability—Law of Limitations—Liability 
of Purchaser of Share for Rents received by Vendor. 


Where persons jointly interested in an estate arranged that the rents shonld be 
received by an agent, and they themselves sometimes collected direct from the tenants, 
such collection being treated as a receipt by the agent or by some one on his behalf, 
and not aa a collection antagonistic to the rights of the other joint tenants, the law 
of limitation is no bar to taking the back accounts, : 

Where one tenant in common receives rents, aud then relinquishes his interest in 
the estate to another, that other is not answerable to the third tenant in common 
for any claim he may have against the firat for having received more than his 


share / 


‘Raja Didar Hossein and Raja Syad Hossein Reza were joint 
owners of Pergunna Surjapur. 

Disputes arose between them, and the zemindari was placed 
under attachment, and manugers were appointed who, after pay- 


ing the Government revenue and other expenses, and the joint . 
- expenses of an emambarah, used to credit the balance in the 
deposit book of the Collectorate ; each party received his share š 


on application, and used alse to take mongy direct from the 


* Presont:—Tue Riant Hox'sie Sır Janus We CoLvILE, Sie Josepu NAPIER, 
LORD JusTicg JANES, LORD Justiog MELLISH, axp Siz LAWRENOR PERL. . 
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managers, and even from tHe lessees direct, giving vouchers for 
the amounts so received so as to have debits entered in the books. 

In March 1847 the manager was removed. 

At that time Raja Didar Hossein was dead having been suc- 
ceeded by his son Raja Enayet Hossein. 

Raja Syad Hossein Reza also died leaving Syad Ahmed 
Reza (the respondent in the original appeal and appellant in the 
cross-appeal) Syad Mahomed and Syad Miran his sons, the 
last being a half brother of the other two. 

A joint agent was appointed by these several parties, but 
disputes again arose in 1848, and the Court appointed Mr. 
Brandt as a manager, who was in May 1849 succeeded by Mr. 
Perry, who continued to act as manager until the attachment 
was withdrawn in February 1851, when the proprietors again got 
possession. 

On the 2nd April 1857, Raja Enayet Hossein brought an 
action against the three sons of Syad Hossein Reza, claiming to 
recover from them such sums as he alleged they had collected 
in excess of their shares during twelve years previous to the 
suit. 

This in fact only included five years of the collecting by the 
managers, aud out of these five years the plaintiff admitted that 
in two of them: his receipts had exceeded those of the three 
brothers. He put his estimate thus :— 

Total rent Received by plaintiff Received by the brothers 
Rs. 402,359-1-11 Rs. 141,959-3-11 Rs. 260,399-13-11 

Deduct Rs. 141,959--3-11 


Excess receipts by brothers Rs. 118,440-10-0 


‘and of this he claimed one half and interest. 


Although he made the brothers co-defendants, he sought relief 
only against Syad Ahmed Reza, on the ground that the bro- 
thers had made over their shares to him. 

The reason for not going further back than twelve years was 
that the Raja contended that he was barred by limitation from 
doing so. j ‘ 

Syad Ahmed Reza alqne, asserting himself to be entitled to a 


moiety of the zemindari, brought a cross-suit agninst Raja 


—_ 
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Enayet Hossein, seeking to have the accounts taken from the 
last settlement, that is fifteen years before joint possession was 
resumed, and claiming Rs. 42,000 odd and interest. 

The two cases came on together, and it was referred to Mr. 
DeCourcy to ascertain the yearly collections, the expenses, the 
payments to or receipts by the several parties, including the 
brother Miran. 

The report being made, the Judge fixed issues raising the ques- 
tion of limitation, the amount due yearly to the parties, the 
receipts by the parties, and as to what had been received by 
_ Miran, and as to what could be rightly held to be joint 
expenses. 

The Judge decided that he could only go into the accounts for 
twelve years before the commencement of the suit and in taking 
the accounts he debited Syad Ahmed Reza with (amongst other 
sums) Rs. 56,000 which had been received by his brother Miran, 
and as to which the Judge made the following remarks :— 


This represents the collections from a 2-anna 4-gunda share of half of 
the estate which was obtained by Miran in a decree of Court. Miran is 
the son of Abmed Reza’s father by another wife. Enayet Hossein 
claims that Ahmed Reza and Miran should both be held responsible 
for this sum, as Miran is merely a creature of Ahmed who has 
enjoyed these collections throughout, and subsequently formally obtained 
the right as well as possession by a ludabior deed of relinquish- 
ment given by Miran. This deed, in the possession of Ahmed Reza, 
is filled in a suit now in England ; its particular provisions are not dis- 
closed in this case, but Enayet Hossein states that the circumstances con- 
nected with this 2-anna +gunda share are exactly the same as those of a 
share in dispute in the case above referred to, which was decided finally 
by the Sudder Court on the 31st January 1859. Ahmed Reza denies 
the claim, and states that Miran alone should pay it. Miran is 
absent, and does not defend the suit by Vakeel. His absence is quite 
unaccountable, and it is urged that it has been arranged by Ahmed 
Reza purposely, to obtain a decree against Miran alone for this sum, 
and to obtain his own exemption from the claim. The case decided by 
the Sudder in favour of Enayet Hossein referred to another 2-anna 
4-gunda share of the same half of the estate, said to Be held by Miharonessa, 
and for the liabilities of which Miran and Ahmed both attempted to 
avoid responsibility, urging that a decree should be given only against 
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1871 Miharouessa, as in the present case Ahmed claims exemption from the 
Rant share which he considers belonged to Miran alone. In that case 


KHAJURUNISSA |, i ; 
a Enayet Hossein’s plea was based on a decree, and he has no such basis 


Sxap AUMED Jere, Mr. De Courcy disallowed the claim, and ignored the Amil’s 
account in which this sum was noticed. It is written at the bottom, 
near the right hand corner, and midway, near the left edge of the deed, 


thas :— 


Total Jumma - : . Rs, 4,08,453 1 11 
Collections . a a i 8,00,021 14 16 





Balance $ ; ; . 1,07,481 8 4 


and the first item of this balance is the one under review, Rs. 56, 
162: 1; 10, written as “ Teliseel at Khud Zemindar,” or “ collected by 
the zemindar of the 2-anna 4-gunda share out of the Kishengnnj share 
according to possession.” This is an agsertion of the Amil, that he had 
not collected the amount, but that the proprietors had. It is clear that the 
Amil had not collected the amount which ought to have been credited to 
the estate. Ahmed Reza does not say it was not collected, but states that 
it is due from Miran, Enayet has a right to consider it due from that 
share of the estate ; Miran is absent, aud does not prove that he did 
not collect it, or in what relation he stood to Ahmed Reza; Miran 
has in all these matters been connected and entirely controlled by 
Ahmed Reza, who could easily disclose all the terms of the relinquish- 
ment of Miran to himself. The present possession reste indisputably 
with Ahmed, and he allows that Mirau only held possession for three 
months, and under the circumstances it is evident that Miran could 
only have collected by the assistance of Ahmed Reza. From the 
N reasoning of the Sudder Court in the decision quoted, the spirit in 
which Ahmed Reza throws every obstacle in the way of adjudication 
is noticed, and under the circumstances this Court would not be justi- 
fied in excluding Ahmed Reza from a conjoint liability for this share. 
Miran offers no defence, and Enayet Hossein’s claim is therefore allowed, 
and this sum must be considered as due from Ahmed Rezn’s half- 
o share of the estate. 

e On the whole he gavea decree in favor of Raja Enayet 

Hossein for Rs. 34,630 in his suit, and dismissed the cross-suit. 
° On appeal by beth parties toéhe High Court, a Division 
Bench (Mr. Justice Trevor and Mr. Justice Macpherson) 
‘affirmed the finding on® the law of limitations, but, being of 
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opinion that there was not sufficient proof to support Raja 1871 
Enayet Hossein’s claim, they dismissed his suit also. Raxt 
$ A ` t . i ; KHAJURUNISSA 
Raja Enayet having died, his widow, Rani Khajurunissa, ». 
Syap ARMED 


appealed to England, Syad Ahmed Reza also appealing. 


Mr. Field, Q. C., and Mr. Bell, for the Ravi, contended that 
the principle, upon which the Judge of first instance decreed the 
suit, was sound. They went at some length into the items of 
account. 


Sir R. Palmer,- Q. C., Mr. Leith, and Mr. Doyne, for Syad 
Ahmed Reza.—It is extravagant to say that the old account is 
not to be opened: it is continuous from the date of the last 
settled account. The proper rule in such cases is to take a full 
account between the parties not disturbing any settled account. 

But even, for the sake of argument allowing that the law of 
limitations prevents the accounts being opened up, on what prin- 
ciple can Syad Ahmed Reza be charged with what his brother is 
proved to have received. The item of Rs. 56,000 alone will 
turn the account. 


Mr. Field, Q. C., in reply. 


Their LorpsHips’ judgment was delivered by Lord Justice 
Jamesas follows :— l 

These are appeals from two judgments of the High Court of / 
Judicature of Calcutta, in two suits which were instituted in the 
Zilla Court of Purniah. They may be described as a suit 
and a cross-suit respectively, by the owner of a joint estate 
against the other owner or owners of the estate. The High 
Court dismissed both suits as having been misconceived, their 
reasons being shortly stated in the judgment before us. One 
suit was instituted covering a period of twelve years, and treaty 
ing anything anterior to that as barred by the Statute of Limi- 
tations. The other was a suit that sought, by way of cross . 
account, to take the account from a period long anterior to the 
commencement of the twelve years. The Court in its judg- 
ment says, “ The first Court was of opinion that the Statute of l 
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“ Limitations did upply to a portion of the claim of Ahmed 
“ Reza, and that the Court could not enter into transactions 
“ or revive accounts relating toa period of more than twelve 
“years before the institution of the present suit, and that as 
the suit was instituted in April 1857, the accounts to be 
“ settled by the Court would be those subsequent to 1846, and 
“those only. After examining the accounts, the Judge dis- 
missed the claim of Ahmed Reza, and passed a decree in 
“ favor of Enayet Hossein, whose whole claim was subsequent 
to 1845, for Rs. 34,630-2 annas 10} pie, with interest at 12 per 
“cent, and costs in proportion. From these decisions two 
“ appeals have been preferred to this Court, and the first point 
“to which our attention was called was the applicability or 
“ otherwise of the Statute of Limitations to any portion of the 
“claim of Raja Ahmed Reza. There dan be no doubt that 
“mutual accounts, if they contain some item, or even any one 
“claim within twelve years, would not be barred by the 
“ Statute of Limitations, though the rest of the claim were 
“beyond that term. But this rule is strictly confined to 
“accounts between two parties which show a reciprocity of deal- 
“ings, or, in other words, to transactions in which there is a 
* mutual credit founded on a subsisting debt on the other side, 
“ or an express or an implied agreement for a set-off of mutual 
“debts. Is, then, the present claim of Syad Ahmed Reza, 
“ as against Enayet Hossein, a claim of this nature? The parties 
“ are 8-anna proprietors of the same estate. They have held 
“their shares separate. They have by tacit, if not by express, 
“ agreement collected their yearly shares of the rents by their 
“ separate endeavours; and, in short, by their acts have taken 
“ np a position altogether unconnected with and antagonistic to 
“each other. This mode of action, no doubt, gives the party 
«who has received less than half the yearly net rents of the 
“ estate, an action against the party who has collected more 
“ than his rightful share of those rents; but his right to these 
“surplus rents arises in consequence of a wrongful act of the 
“other party, and at the end of each year a wrongful act of 
“this nature is a cause of action from the commencement of the 
“ year following that in which the surplus collection was made; 
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“ it follows that these yearly claims are in the nature of separate 1871 
“and distinct demands, against which the Statute of Limitations pp RAM esa 
“ runs, and that they can by no process of reasoning be brought -sio inxen 
“ within those special and particular accounts, as against which Reza. 
“limitation will not run. Turning, then, to the remarks which 
“have been addressed to us by the learned Counsel on the part 
“of both the plaintiffs, and to the accounts filed, and the case 
“made by each of them against the other, it appears to us 
“that they are founded on a mistaken view of the case, as 
“between the parties before us. The contention before us has 
“been, that each party, as against the other, is entitled to 
one-half of the actual collections made ; but in our view this is 
* not the case. Considering the independent and antagonistic 
“position which each party has taken up against the other, and 
“ the tacit, if not express, agreement entered into between them 
“as to the mode of collection, it seems clear that neither party 
“has a claim against the other on account of superior diligence 
“ exercised by him in the collection of the yearly rents, but that 
“the ouly ground on which a right of action accrues to either 
“ party, is the realization by the other side of a sum larger in 
“extent than one-half of the yearly rents, that is, of a sum 
“beyond that to which he is of right entitled. That such has 
“been the case—that Mahomed Reza and Enayet Hossein have, 
“ during any of the years covered by these suits, collected a 
‘gum beyond their legal right, that is, one-half of the net rental 
“of the estate, has not been attempted to be shown to us, but 
“ the learned Counsel have only entered into elaborate calcula- 
“tions, founded upon very infirm data, of collections actually 
“made, and have thereupon asserted the right of their respec- 
“tive clients to one-half of the net actual collections, Such a 
“ view of the case, as we have above observed, is altogether 
“ inadmissible.” 

Proceeding upon that footing they find that neither has received 
more than his half, and they proceed to dismiss both suit 
Now in this view of the case, as stated by the Court, their 
Lordships are unable to cfncur. Theire Lordships are not 
satisfied either upon the case as stated by the pleadings, or upon 
the facts as proved in evidence, that the position of the parties 
l4 
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was that of parties unconnected with, and antagonistic to, each 
other—each collecting only that which he could by his diligence 
collect of the rents of the estate. 

The material circumstances are these: The parties having 
had quarrels with one another had first of all a collector 
appointed by superior authority. They then, having got rid of 
the official collector or manager, appointed an agent of their 
own ; they then again were obliged to be placed under the con- 
trol of the Court, who appointed an official manager. The duty 
of the agent and the manager was to receive all the rents and 
to divide them between the parties. Both parties, however, 


_ appear to have collected and received sums in the Mofussil from 


the local agent of the collector, and sometimes from the tenants. 
The whole of the circumstances, however, show to their Lord- 
ships that their receipts were not receipts which can be alleged 
to be receipts by a tenant in common antagonistic to his other 
tenant in common, but that they were all part and parcel of a 
common arrangement by which the whole of the rents were to 
be received by the agent, or by the party acting under the 
authority or with the tacit assent of the agent, so that the whole 
was to be treated as a sum received by the agent, or on his 
behalf, the separate collections of each party having to be dealt 
with as if received from the agent or collector. That being so, 
it seems also to their Lordships that it would be impossible to 
apply the Statute of Limitations to the claim, because, if the 
account was a continuing account—one party having received 
more one year, and having received less the previous year—it 
appears to their Lordships impossible to say, “ We will cut the 
“ account short at the twelve years, and not allow your receipts 
“ during the twelfth year, ante litem, to go to pay that which 
“ wag due to you in the thirteenth year, ante litem.” It would 
be absolutely necessary in taking the accounts from any date 
to see what the state of things was between them at that date. 

° That being so, their Lordships have to consider what really 
was the decree which the High Court oùght to have made upon 
the appeal in Enayet Hossein’s suft, which is the one now sub- 
stantially before us, because it is stated by the other appellant 
that if that appeal is decided in his favour, so that nothing is 
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decreed against him, he is not minded to prosecute any claim on _1871 
his part further. ee A 
It resolved itself, therefore, into this, whether the decree a, nins 
awarding Rs, 34,000 and interest to Enayet Hossein, was well Reza. 
founded, and whether the appeal ought to have been allowed. 
The accounts were, in the first instance, referred to Mr. De 
Courcy. Mr. De Courcy took thoss accounts. The result was 
complained of by both parties. Their Lordships have before 
them the objections which were taken by the reapective parties 
to the accounts of Mr. De Courcy, which objections were really 
the matters for decision before the Court of first instance. Of 
course it would be impossible to ask any Court to go and retake 
an account, which, by reason of its complicated character, had 
been referred to an expert to take between the parties, and 
therefore it was quite right for the Court not to go through all 
the items of the account, but to require and obtain from either 
party the objections which he took to the account as so taken. 
Both parties thereupon do present their objections to the account, 
Mr. Simson, the Judge of the Court below, proceeds to deal 
with these objections; and it is in respect to the mode in which 
he has dealt with these objections that it appears to their Lord- 
ships that they are able to come to a conclusion which will dispose 
of the appeals to-day.. The balance found due is Rs. 34,000. 
There is one item alone of Rs. 56,000 to which an objection was 
taken, which would more than cover that balance, if the objec- 
tion were well-founded, and ought to have been allowed by 
Mr. Simson. That objection arises with respect to Rs. 56,000, 
which, by the admission of both parties, was not received by 
Ahmed Reza, the defendant, but was actually received by his 
half-brother, But that receipt by the half-brother of the 
Rs. 56,000 was treated by Mr. Simson as a receipt by Ahmed; 
and it has been contended before us that that was rightly so 
treated, at least that we have not got the materials for saying 
that it was not rightly so treated, and that we ought, therefore, 
if we differ from, or doubted the truth of, the conclusion arrived 
at by Mr. Simson, to send it back again for further investigation. 
But it appears to their Lordships that the case with regard to 
the receipt by Ahmed’s half-brother does appear sufficiently 
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before them to enable them now to arrive at a conclusion with- 
out referring it back totake any further evidence, or to enter 
again into the account. ° 

Now, Mr. Simson bas treated Miran—and it has been sug- 
gested before us that he has rightly treated him—as being a 
mere name, and a mere sham; as a person who really was 
receiving for Ahmed, and that his receipts were to be treated as 
Ahmed’s receipts. But it appears that Miran had really 
obtained a decree entitling him toa certain portion of this estate, 
as an ancestral estate. He was a half-brother of Ahmed, and 
was therefore primd facie entitled to share in the estate. He 
had obtained that decree, and after obtaining that decree, he 
did receive the amount of collections which have been brought 
into this account, There is nothing to satisfy their Lordships, 
and nothing apparently to justify the assumption of Mr. Simson, 
that he could treat the whole of that as a mere sham and collu- 
sion between Ahmed and his half-brother, for the purpose of 
preventing Ahmed being responsible for these receipts. 

But it does not rest merely upon that. It is important to see 
in what way the plaint itself in the original suit treats Miran’s 
position. The plaint in the original suit does not treat Miran as 
being a mere sham, as heing a person who was not entitled to 
receive the rents, but says that Miran was a shareholder, and was 
made a defendant in the first instance, as one of the parties to 
account. The plaint says this: The share of Miran in the 
zemindari is in the possession of Syad Ahmed Reza, and Syad 
Ahmed Reza knowingly, notwithstanding this extent of appro- 
priation by Miran, has granted Miran certain mehals under putni 
pottah, in the name of Musa Reza, his son, in proportion to his 
share in the malikana profits, and got a deed relinquishing claim 
on the zemindari executed by Miran. Hence the responsibility 
for this money collected by Miran which appertained to the 
zemindari devolves upon Ahmed Reza personally. What- 
ever Miran received under the denomination of his own 
malikana from the Mustajirs and Malguzars of the Per- 
gunna, Ahmed Reza, after he had the deed of relinquishment 
executed, not having given to the Mustajirs and Malguzars 
credit for such money collected and appropriated by Miran, has 

3 kd 
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realized it over again, proofs as to which are forthcoming. 
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of Miran is included in the said 8-anna in the possession of 
Ahmed Reza. Thus, whoever of the partners of that 8-anna 
appropriates, responsibility thereof devolves upon Ahmed Reza, 
the occupant of the entire 8-anna of the zemindari. Still, it 
is considered expedient to make Miran pro formå defendant. 
That is the case which is made there: that is to say, a charge 
is made as to the receipt, the only ground for it being that 
there was an actual receipt by Miran. “ We charge you with 
“ the receipt of money for our use because Miran received it.” 
The ground upon which they put it is—‘ Miran is your 
“brother. You are the joint owners of the one-half which is 
“divided between you. There has been some deed by which 
“subsequent to the receipt, Miran has relinquished his share 
“in favor of Ahmed for a valuable consideration. Therefore, 
“we will treat the receipts in respect of the whole of that half 
“which was ‘divided between Miran and Ahmed, as, being 
“ receipts for which they are jointly and severally liable.” That 
seems to their Lordships to be the foundation of the claim in 
respect of the receipts of Miran. In point of law, it is to their 
Lordships quite clear that no such claim can be sustained ; that 
it is not because a man who was tenant in common has received 
something, and has then sold it to another tenant in common, 
that a third tenant in common can make the purchaser answer- 
able personally for that which was received by the person who 
has relinquished in his favor. That is the case made; and 
there is no case whatever made, and no evidence before their 
Lordships, to show, as has been suggested, that Miran was 
merely a name and asham, receiving everything he did receive 
on behalf of Ahmed. l 

It appears to their Lordships clear that Ahmed ought not to be 
made, and could not legally be made, personally responsible for 
the Rs. 56,000 in a suit which, in their Lordships’ view, was 
sustainable only as a suit for adjusting the account between the 
parties in respect of their réspective receipts from the common 
agent, or which they had intercepted on the way to the agent. 
That being so, it entirely turns the balance against the plaintiff. 
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The plaintiff did not therefore, in the Court below, make out 
the proper proof to his right to any balance at all as duo to him, 
and the suit in the Court below-ought to have been dismissed, — 
their Lordships agreeing in the result with the High Court, 
although compelled to dissent from their grounds of decision. 

The one suit is thus disposed of, and the plaintiff in the other 
suit is satisfied with things remaining as they are, and does not 
seek to have any further accounts, or to proceed with his appeal. 
Under the circumstances of the case, and both appeals having 
come on together, their Lordships do not think it right to give 
any costs of either appeal. 

Their Lordships therefore agree humbly to report to Her 
Majesty, as their opinion, that both the decrees of the High 
Court should be affirmed, and that both appeals should be dis- 
missed, each party bearing his own costs therein. 

Both appeals dismissed without costs. 


. 


Agents for Rani Khajurunissa: Messrs. J. H. and H. R. 
Henderson. 


Agents for Syad Ahmed Reza: Mr. Wilson. 


BRAJANATH KUNDU CHOWDHRY AND OTHERS 
(Prarntiers) v KHILATCHANDRA GHOSE (De- 
FENDANT.) f 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Morigage—Foreclosure—Purchases from Mortgagor—Adverse Possession— 
; Limitation, 

Where a party boré fide purchased from another, as his own property, land in fact 
mortgaged, and obtained possession and mutation of uames, his title was held to be 
adverse to that of the mortgagee. 

Foreclosure proceedings iu the Supreme Court as to mofuasil property, to which a 
Porchasor from the mortgagor is not made a party, cannot affect that purchaser. 

After a bond fide purchaser had been in open possession more than twelve ears, 
and after the lapso of more than twelve ypars from the accrunl to the mortgagee 
of tho right of eutry under the mortgage deed (which was in the English form), 


* Present :=—Tue Rianr Hon’sur Bir James CouviLe, Lorn Justios Jamesa, Loup 
. Justice MELLISH, AND SiR LAWREXOE PEEL. 
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the mortgagor sued the purchasor to obtain possession of the property, held, the suit 
was barred. 


Quere—Whether in cases in the mofussil where the mortgagor continues in pos- 
session paying rent to the mortgagee, the Law of Limitation begins to ran from the 
date of the right of entry. 

Annana Prasan Roy, being the owner of 6-16ths of the 
Sulkea-zemindari, mortgaged that share and “ the lands thereto 
attached” to Srikrishna Sing on the 4th October 1845, In this 
mortgage the “ Chur Shalika” was not expressly mentioned, and 
proceedings were then pending between the Government and 
Annada as to that chur, which in March 1846 resulted in a decree 
for resumption, but the Government having subsequently in 
April 1848 made a settlement of the chur with Annada, the 
Courts in India held that, as between him and his mortgagees, the 
chur passed though not expressly named. The mortgage deed 
was in the usual English form drawn up by an English attor- 
ney, containing a covenant witha British subject to submit 
to the jurisdiction of the Supreme Court; and having the usual 
clauses for redemption and for the mortgagor continuing in 
possession until default, the time for payment of the mortgage 
money being 4th April 1848. The mortgage was duly regis- 
tered. 

On the 21st September 1849, Annada Prasad sold the “ chur” 
to Guru Charan Sen, and there was no evidence that Guru 
Charan knew of this chur being comprised in the mortgage. 
On the 15th January 1850, Guru Charan Sen got possession, 
and obtained an order for mutation of names from Annada to 
himself of the chur land. 

Srikrishna Sing, having filed a bill in the Supreme Court 
against Annada Prasad to foreclose the mortgage, on the 11th 
December 1850, obtained a decree nisi, and on the 9th Febru- 
ary 1852, a decree absolute for foreclosure. No steps were taken 
to enforce that, and on the 29th April 1854, Annada filed a bill to 
open the foreclosure, and on the 24th September 1858, Srikrishna 
Sing sold his interest in the mortgage to the Kundu Chowdhrys 
(the appellants). ; 

-In August 1859, the chur land was sold at auction by the 
assignee of Guru Charan Sen (who hag become insolvent) to 
the respondent Khilatchandra Ghose, who took possession, e 
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On the 15th July 1862, the appellants obtained a final decree 


BussaxatH of foreclosure in the Supreme Court against Annada Prasad, but 


CHOWDERY 
v 


to that suit neither the respondent nor Guru Charan Sen had 


Kararonaxn- been made parties. 


DRA GHOSE, 


On the 27th August 1863, the appellants brought the present 
suit to obtain possession of the chur, alleging the conveyance to 
Guru Charan Sen to have been fraudulent, and alleging that 
they had only knowledge of the sale in August 1862. 

The respondent relied, amongst other defences, on possession 
for more than twelve years. 

It is unnecessary to state the proceedings of the Court below 
(a remand having been ordered), or the points which were argued 
on appeal in the High Court (1) as to the difference of opiuion 
of two Judges not being such as to entitle other Judges to hear 
the appeal; it is sufficient to say that the High Court (Sir Barnes 
Peacock, C.J., and Mr. Justice L. S. Jackson) on the 29th Sep- 
tember 1866 held that the claim was barred by Act XIV of 
1859, section 1, clause 12, and it was on this point only that the 
case was argued before the Judicial Committee. 


Sir R. Palmer, Q.C., and Mr. Doyne, for the appellants. — 
There has been no such adverse possession as to bar the appel- 
lants’ rights. It is clear that Guru Charan Sen had notice of 
the mortgage, and that he was buying the equity of redemption 
only, and neither he nor those claiming under him can be in a 
better position than the mortgagee. Until the foreclosure pro- 
ceedings were complete, the mortgagor or his assigns were in pos- 
session, not adversely, but by permission of the mortgagees. It 
may not come within the particular exception in Act XIV of 
1859, section 6, but no limitation begins to run until the posaession 
igadverse, This isnot like the caseof Srimati Anand Mayi Dasi v. 
Dharendra Chandra Mookerjee (2) decided here a few days ago, 
and that case seems to distinguish the position of a purchaser 

“from a mortgagor direct, from that of a purchaser under an 
execution. It was right to proceed in the Supreme Court to 
foreclose before bringing a suit fôr possession; a right of entry 

e 
C1) 6 W. R., 269. (2) Bee post, p. 122. 
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then accrued. The decision in question is one likely to affect 
seriously the value of mortgage securities in India, 

Mr. Bell for the respondent. 

Their Lonpsuips said that they would not call on the respond- 
ent’s Counsel unless on consideration they thought it necessary 
to do so, but at present their opinion was that the decision was 
right. 

Their Lorpsarps, having taken time to consider their judg- 
ment, delivered it as follows :— 

In this case the only question to be decided is, whether the 
High Court was justified in holding that the suit was barred by 
the Statute of Limitations. 

The plaintiff was a mortgagee, originally a puisne mortgagee, 
but who had acquired the rights of the first mortgagee, as after- 
wards stated. The defendant was the purchaser from the 
assignee in insolvency of a person who had purchased the 
property in question from the mortgagor. The original purchase 
from the mortgagor was upwards of twelve years before the 
commencement of this suit, and for upwards of twelve years 
had been followed by registration and mutation of names in 
the Collector’s book, the order for which was made on the 15th 
January 1860. At the time of the sale the property was subject 
to mortgages, made inthe form of an English mortgage, with 
the usual proviso for redemption, and a proviso that the mort- 
gagor should continue in possession until default; and on default, 
an express right of entry was given to the mortgagee. Much 
more than twelve years before the commencement of this suit, 
such default was made. 

After the sale, under which the defendant claims, the first 
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mortgagee instituted a suit for foreclosure in the Supreme Court ` 


of Fort William. This suit proceeded to a foreclosure nisi on 
the llth December 1850, which was made absolute on the 
9th February 1852. The plaintiff, however, procured that 
foreclosure to be opened, paid off the first mortgagee, took a° 
transfer of his mortgage, and then proceeded himself to fore- 
close the mortgagor, and obfained his finti decree for fore- 
closure on the 16th day of July 1862., To these foreclosure 
proceedings, the purchaser of the property in question was not 
° 15, 
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1871 made a party, and it was of course held by the High Court 
Brasawar that he was in no wise affected by those proceedings. 

Cuowpuer Having foreclosed his mortgage, the plaintiff commenced this 
Kuratonan- guit against the defendant, who pleaded his twelve years’ pos- 
pra GHoss, 

session in bar. The plaint was filed on the 27th August 1863, 

The High Court has held that bar to be sufficient. Their 
Lordships do not doubt that such decision was correct. It was 
contended before them that, so long as the mortgage security was 
a subsisting security, and dealt with as such, time did not run 
ns between the mortgagee, who was content to rest on his secu- 
rity, and the mortgagor, who was permitted to remain in pos- 
session, and persons claiming under him; and it was contended 
that, until the foreclosure put an ond to the security as a security, 
it was a subsisting security, and that it was then, and not till 
then, that time began to run. It was further contended that 
the defendant, who derived his title under a purchase from the 
mortgagor, could not be in a more favorable position than the 
mortgagor himself. 

The foreclosure proceedings did not affect the defendant or 
the property in question, and it is difficult to see how a right 
of entry or cause of action against one man in respect of his 
property could be either lost or gained by proceedings against 
another man in respect of his property. 

As against the defendant, the plaintiff has acquired no right, 
except that which was conveyed to him by his securities. 

The right under the mortgage-deed was to obtain possession 
of the land, and the cause of action accrued when default was 
made, 

The words of the Indian law are :—‘ To suits for the recovery 
of immoveable property, or of any interest in immoveable 
property, to which no other provision of this Act applies, the 
period of twelve years from the time the cause of action arose.” 
To this there is one exception in respect of mortgages, which 

* is this: —* In suits in the Courts established by Royal Charter 
by a mortgagee to recover from the mortgagor the posses- 
sion of the immoveable property mortgaged, the cause of action 
shall be deemed to have arisen from the latest date at which 
any portion of principal money or interest was paid on account 
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of such mortgage debt.” This exception does not apply to the 1871 
present case, and where there is an express exception so limited Brisaxaru 
to one special case of mortgage, it might plausibly be argued Cnowoisy 
that it cannot be extended to any other case, even to the case Kumaronax- 
of the original mortgagor himself continuing in possession, and RRR 
paying interest to the mortgagee. The judgment of the High 
Court appears to be that the bar extends even to such a case 
where not provided for by that section. The ruling, however, 
was not necessary for the determination of this suit. 
It may, however, have been deemed necessary to introduce 
the exception stated above, in order to put mortgages in the 
English form, when put in suit in the Supreme Court, which 
was generally governed by English law, upon the same footing 
as that on which English mortgages are under the existing 
Statutes of Limitation, and their Lordships, dealing with suits 
upon mortgages in the ordinary Courts of India, might, in the 
simple case of a mortgagee and his mortgagor permitted to 
remain in possession so long as he paid interest, have found 
ground for considering that there was a permissive possession, 
and that a new cause of action and right of entry accrued when 
that permission ceased, No such question, however, arises in 
the present case, for it is impossible to hold that the defendant, 
the purchaser, was holding or supposed that he was holding 
by the permission of the mortgagee; and when both things 
concur, — possession by such a holder for more than twelve 
years, and the right of entry under the mortgage-deed more than 
twelve years old,—it is impossible to say that such a possession 
is not protected by the Law of Limitations. 
Therefore, without passing an opinion whether the broader 
and more general rule laid down in the judgment of the High 
Court can be supported, their Lordships have no doubt that the 
decision in the particular case is correct. 
It has been pressed on their Lordships, that the decision will, 
destroy the value of mortgage securities in India. Their Lordships 
do not share in that apprehengion. It may be and probably is ° 
better that mortgagees keeping their securities locked up in 
their strong box, and allowing the mortgagor to be the visible 
owner in possession for a long series of years, should occasionally, 
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1871 __as in thia case, find themselves deprived of portions, more or less 
BrasaxaTH gmall, of the mortgaged property, than that bond fide purchasers 
CuowpHex and persons claiming under them after many years’ possession, 

Kimatonan: and perhaps much expenditure, should be evicted under a mort- 
gage title, perhaps half a century old, because somebody has been 
paying interest on the mortgage-money, In the present case an 
actual mutation of names took place, and a very slight degree 
of vigilance would have enabled the mortgagee to assert his 
title earlier. 

Their Lordships will recommend that the judgment be affirmed, 
and the appeal dismissed with costs. 
Appeal dismissed. 
Agent for appellant: Mr. Barrow. 


Agent for respondent: Mr. Barton. 


p.c# LUCHMESWAR SING BAHADUR, MAHARAJA oF 


a DARBHANGA, AN INFANT UNDER THE Court or WARDS 
(DEFENDANT) v. SYAD LUTF ALI KHAN (Puary- 
TIFF). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURD AT 
FORT WILLIAM IN BENGAL. 


Bond Debt—Paymentsa—Mode of calculating Interest—Regulation XV 
of 1798. 


Where payment was made upon a bond, the amonnt paid being less than the 
interest due, held the payment ought to go to reduce tho amount of interest due, 
and the creditor in a suit upon the bond was entitled to a decree for the, principal 
and balance of interest up to date of decree. f 


THR late Maharaja of Darbhanga, on the 21st July 1849, 
executed a bond for Rs. 334,812-14-annas and interest at 12 per 
cent in favor of the respondent and three other persons ag heirs 
of Syad Abdalla, 

On the 25th December 1856, Rg. 200,000 being paid, a 
receipt was endorsed on the bond, stating the payment to be 
. “ out of the sum stated in this bond,” 

On the 27th ‘April 1861, the respondent alone sued the 
* Present -—Tus Riaut Pox. Sir Janes Covite, Lorn Justice James, Lorp 


. JUSTICE MELLISH, AND SIR LAWREXOE PERL, 
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Maharaja’s estate to recover five-twelfths of the amount as 
his share, In his plaint he did not give credit for any part of the 
Rs. 200,000, but claimed five-twelfths of the principal being 
Rs. 139,505-5-10, and a similar sum by way of interest equal to 
the principal claimed. 

Objections were taken to the non-joinder of the other parties 
interested, but these were overruled, and the Judge gave a decree 
calculating the damages thus :— 

Total amount of bond - Rs. 884,812 14 0 
Interest to date of suit » 473,644 9 4 
Deduct sum in excess of 








principal see  „ 188,731 11 4 
—————. 384,812 14 0 
Total .. Rs. 669,625 12 0 
Deduct sum paid we „ 200,000 00 
Balance » 469,625 12 0 


Five-twelfths of which is ..  „» 196,677 6 4 

Against this decision the respondent appealed, contending 
that the amount paid should have been deducted from the 
amount due for interest at the date of payment. 

On the 14th December 1863, the High Court (Mr. Justice 
Bayley and Mr. Justice E. Jackson) held that this was the 
proper mode of making the calculation, the effect of it being to 
leave at the date of the suit a sum less in amount than the prin- 
cipal, and therefore not making it necessary to deduct anything 
on the ground of the interest exceeding the principal (1). 

, The calculation was made thus :— 
21st July 1849. Amount of Bond ... Rs. 834,812 14 © 
25th December 1856, Interest to date... „ 298,524 10 } 


Total ,, 683,337 8 I 
26th December 1856. Paid this day ... ,, 200,000 0 O 


Balance ,, 483,837 8 1 


Interest on the principal from 26th 
December 1856 to date of snit. » 176,019 15 2 





bd Total ¢ 608,857 7 8 
of which +4,ths is » 258,480 0 0O 
(1) Sce Sevestre’s Rop. 1863, 834a. 
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for which sum they gave a decree with interest thereon from 
date of suit to payment at 12 per cent. 

The Court of Wards applied for a review which was refused, 
but the Court amended the decree by calculating interest on 
the principal due to the plaintiff until the date of decree, and 
then awarding interest on the principal and such interest until 
payment. i 

The Court of Wards appealed to England. 

Mr. Leith and Mr. Bell for the appellant. 


On opening the appeal their Lordships intimated that, unless 


_ the learned Counsel could satisfy them that there had been an 


appropriation at the time of payment to the payment off of the 
principal, the creditor had a right to consider it as a payment 
on account of the interest. 


Mr. Leith contended that the peculiar wording of the receipt 
that the sum was paid “out of the sum stated in the bond” 
showed the intention to deduct the sum paid from the principal 
moneys, and that by calculating the amount in the way that the 
High Court had calculated it, the intention of Regulation 
No. XV of 1793, to prevent more being charged for interest than 


principal, was avoided. 


Sir R. Palmer, Q. C.,and Mr. Pontifex, were not called upon. 


Their LorpsHIPs stated that in their opinion the High Court 
had proceeded upon a sound basis of calculation, and that there 
had been no appropriation of payment, and that the wording of 
the Regulation applied to cases where the interest, at the time 
of suit, had accumulated so as to exceed the principal. There 
was here no calculation so as to give compound interest, and 
therefore their Lordships would humbly advise Her Majesty 
to affirm the decree. 


Appeal dismissed. 
Agent for appellart: . Mr. Wilson. 


Agents for respondent: Messrs. J. H, and H. R. Henderson. 
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RANI SARAT SUNDARI DEBI AND OTHERS, HEIRS oF 
BHAIRABNATH SANDYAL Decrasep (DEFENDANTS) 
v. KUMAR-PARESNARAYAN ROY (PLAINTIFF). 


ON APPFAL FROM THE HIGH COURT OF JUDICATURE AT 
. FORT WILLIAM IN BENGAL. 


Concurrent Decisions on Fact—Practice. 


Where the decision of the first Court upon a question of fact has been affirmed 
on appeal, their Lordships will not reverse such finding on a mere balance of testi- 


mony; there must be so strong a preponderance of testimony that they can conf- - 


dently pronounce it to be wrong. 


Tue decree appealed from was made on 24th December 1863, 
affirming a decree of the Principal Sudder Ameen of Rajshahi, 
dated 29th August 1862. 

The facts in this case are fully detailed in the judgment, and 
as the decision turned solely upon whether the Courts below 
had come to a correct finding on the facts, it is unnecessary to 
detail them at greater length. 

The widow of Raja Rajendranarayan, Rani Surjamani, having 
power to: adopt a son, did so, and subsequently executed in her 
own name, in favor of Bhairabnath Sandyal, several istemrari 
jote pottas of lands in Pergunna Lushkerpur. 

Under the will of her husband the Rani was “to remain 
< mistress of the property and when of your own free will you 
‘* will give the adopted son the zemindari he will become owner.” 

The adoption took place in 1813, and in 1841 the adopted son, 
Kumar Bhupendra Narayan Roy, sued the Rani for the property. 

The Judge decided in his favor in 1844, 

Shortly afterwards Bhairabnath Sandyal was said to have paid 
two-thirds of the rent to the Rani and one-third to the Kumar, 

“in accordance with a compromise said to have been come to by 
which she was to retain two-thirds for life. 

The only documents which were relied upon as @ recognition 
by the Kumar of the istemrari pottas wefe a letter addressed 


* Present >~Tae Riaut HON’ BLE SIR JAMES CoLVILE, Sır Josera NAPIER, LORD 
JUSTIOE JAMES, LORD JUSTIOE MELLISH, AND SIR LAWRENCE PEEL, * 
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1871 to Bhairabnath, acknowledging Rs. 300 on account of rent in” 
Rast Sarat which he referred to the pottas as being held by Bhairabnath, 
Sunpart DEBI À A 
E an and a notice to the tenants saying he had upheld his “ respected 
Narayan Roy. “ mother’s istemrari jote pottas dated, &c.” 

Both of the Courts in India decided against’ these documents 
being genuine. 


Mr. Field, Q. C., and Mr. Bell, for the appellants, while admit- 
ting that the widow’s power was limited to her life estate, con- 
tended that the evidence, both oral and documentary, proved the 
truth of these documents. 


Mr. Leith for the respondent was not called upon. 


The following judgment was delivered by’ Sir James 
Colvile:— 

This suit was brought by the respondent Paresnarayan Roy, 
against Bhairabnath Sandyal, to impeach as a false and invalid 
jote the tenure of certain lands which were held by Bhairabnath 
Sandyal under several leases, granting perpetual leases at a — 
fixed jumma. The original leases are said to have been granted 
by one Rani Surjamani. The history of the plaintiff's 
family is shortly this. The zemindari, in the year 1798, 
belonged to one Raja Rajendranarayan. He died without issue, 
leaving os his heiress his widow, Rani Surjamani; but he 
also left an anumattputro or direction to adopt, under which, 
in the year 1813, she adopted a person of the name of Bhup- 
endranarayan. Bhupendranarayan died in the year 1845, and he 
left three sons, of whom the plaintiff in the action was one. 
The two other sons died, and their shares vested in their 
mothers, the widows of Bhupendranarayan. It is not necessary to 
consider their interests, because the final decree gave to the 
plaintiff in the suit only that one-third of the property to which 
he would have been entitled, if a co-sharer with his two deceased 

. brothers. Therefore, for the purpgses of this appeal, it may be 
considered as if the litigation were between the plaintiff in the 
suit as zemindar, and the jotedar, who was represented by the 
defendants, 

: ; : 


* . e 
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It is admitted that this title commenced, if it commenced at 1871 
all, by grants of these tenures from Rani Surjamani, and „Bam Sanat 
that the date of the earliest of those grants was posterior to the eee 
date of the adoption. It follows, therefore, that at the time sanayan Roy, 
when she made that grant she was no longer heiress, in the pos- 
session of the estate, whatever her rights as a Hindu female 
_and heiress might have been previously, but that the whole 
interest in the estate had vested in the adopted son. Bhup- 
endranarayan appears to have come of age some time about the 
year 1840, He brought a suit to recover the estate from his 
adopted mother, and a decree was made in his favor in July 
1844. He sought to execute that decree; and after he had 
sued out execution, a compromise took place between them. 
Disputes afterwards again arose between them, and he renewed 
his application for execution ; and itis clear, upon that proceed- 
ing in which the rights of the Court of Wards with the widow 
were afterwards discussed, that, when he died, that second appli- 
cation-for execution was then pending, and that no writ of 
execution had in fact issued from the Court. In the Court 
below, the principal issue was as to the validity of the jote, 
which of course involved the question whether the jote had 
ever been created by the leases and grants of the Rani, and 
if they had been so granted, whether those leases were valid as 
against the plaintiff, and if not valid as against the plaintiff, 
whether they had been confirmed by his father Bhupendra- 
narayan, in which case, of course, he would be bound by them. 
The Principal Sudder Ameen seems to have held that the leases 
were not proved, but it will be, perhaps, the simplest and most 
favorable way to the appellants to assume that those leases were 
really granted by the Rani, It is, however, admitted that, if not 
afterwards confirmed by Bhupendranarayan, they would not be 
binding on the plaintiff in this suit. If it were necessary for us 
to decide the question of the original grant of the leases, a e 
good deal might turn on the fact of possession, because it is 
perfectly elear that those parties were found dn possession as 
ijaradars on the death of Bhupendranarayan, when the estate 
passed into the custody of the Court of Wards, and that they 
were, for a conardorabig number of years, in possession under it,. 

16 
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1871 As the real turning-point of the case is this question of con- 
giaxt Sanat firmation by Bhupendranarayan, it is necessary to consider what 
fied Bey oas the case, made by the appellants in that respect, is. Their title 
wanayaN Roy. rests entirely upon two documents in the record and the 
evidence which they have given in support of those documents. 
Now the first of those documents has been sometimes spoken 
of as a dakhilla, but it seems really to be what Mr. Field 
described it, not a mere ordinary dakhilla, or receipt, by a collec- 
tor of rent, but a statement by Bhupendranarayan that 300 
rupees had been paid as rent, Jt is in the form of a letter to 
the then jotedar, importing that the writer had received that rent, 
and that the jotedar would receive, in the ordinary way at Putia, 
the ordinary dakhilla. Still it no doubt'implies that this money 
had been paid as rent to and received by the Raja in person, and 
that, not at Putia, but at Rampura to which he is said to have 
gone, and the date of the document is the 10th Aswin, (24th Sep- 
tember), fifteen days before the Raja died at Putia. The other 
document is in the nature of a proclamation, addressed to the 
gomasta, mandals, ryots, &c., of all the lands comprised 
in the jote, and it assumes that there was an attachment affect- 
ing that property, and directed the attachment to. be removed, 
and that the ryots upon those lands should be allowed to pay 
their rents to the jotedars. It is upon these two documents that 
the title of the defendants in the action depended. 

It is no doubt true that these documents which are now 
impeached, did exist immediately after the death of Bhupendra- 
narayan, because they are referred to in the proceeding of the 
Court of Wards, which is in the record. The proceeding is 
addressed to the tenants of the jote, and after stating that not only 
the documents which purported to be original leases from the 
Ranui, but those granted under the signature or seal of Bhupen- 
dranarayan Roy in the year 1252 (1845) had.been brought into 
the office, it says “ you will, until you receive a second order from 
* the Court of Wards, pay the rents to the said permanent jote- 
. “ dar, and ijaradar, and will tale receipts thereof.” But still, 
even supposing that the Court of Wards had the power, which 
their Lordships are fot prepared to say they had, of binding 
the respondent, then an infant, by a recognition of this jote, 

. hi i) 
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that proceeding is not more than an ad interim recognition of 1871 
the title because it makes the direction to pay the rents subject Peal amat 
DARI DEBI 

to any second order of the Court of Wards. Therefore there ee aces 
seems to be no ground for contending that the defendants were xanaran Roy. 
relieved by that order, or by the subsequent possession and 
enjoyment by the jotedare, which certainly continued so long 
as the Court of Wards was in possession of the estate, from 
giving that proof against the plaintiff in this suit, which other- 
wise they would be bound to give. Their case is this, that 
these documents were executed by the Raja, at Rampura, 
that they were executed in pursuance of some arrangement, the 
particulars of which are nowhere very clearly stated, which had . 
previously taken place at Putia, and that they were executed 
within fifteen days of his death. On the other side, it is said, 
that the Raja did not go to Rampura; that he was incapable of 
going there ; that he was in the last stage of consumption; that 
he died fifteen days after this document is said to have been 
executed at Putia, and therefore that the documents are fabri- 
cations. 

It is impossible to conceive a case which more completely 
turns on a pure issue of fact. Both the Courts below have 
decided that there is a failure of proof, and that the documenta 
are not genuine; and their Lordships are bound to see not 
merely that there is a mere balance of testimony, but that there 
is so strong a preponderance of testimony against that finding, 
that they can confidently pronounce it to be wrong. They 
are unable todo so. They think that the observations of the 
Court as to the improbability of such a transaction taking place 
with the Raja, and at the place at which it is said to have 
taken place, are extremely cogent. The circumstances in which 
the estate is said to have been at that time, in order to account for 
the form of the documents, which purport to take off an attachment, 
are not made ont. So far as their Lordships can see, no attach- 
ment had thus issued by way of execution in the suit between the 
Raja and his mother. A suggestion has been made of some = 
other possible attachment, but there is really no evidence of 
any such proceeding. The testimony ofẹthe last two witnesses 
read by Mr. Bell, points to an attachment in the nature of an 

è . 
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execution of that decree, which the Raja had obtained sgainst 


Rant Sarat the Rani. 


Sunnari DEBI 


v. 
Kumar PARES- 


Their Lordships, therefore, are uable to see that the Courts 


Naxaran Bor. have in any way miscarried in coming to the conclusion to which 


1872 
nuary 26. 





they have come, and, adhering to their rule, they must humbly 
advise Her Majesty to dismiss this appeal with costs. 


Appeal dismissed. 
Agents for appellant: Messrs. J. H. and H. R. Henderson. 
Agent for respondent: Mr. Wilson. 


[IN THE INSOLVENT COURT.] 


Before Mr. Justice Phear. 


In ree watree or PARKE PITTAR AND ANOTHER, Insoivenrs, 
Cram or Tas BANK or BENGAL. 


Insolvent Estate—Claim, Proof of—Dividends already declared—Bills of 
Exchange. 

A claim was made against the estate of an insolvent in respect of certain bills of 
exchange, on which dividends had been declared in favor of the present claimant 
by the Official Assignee on the estates of two other insolvents, but which bills of 
exchange were also included in the present claim. Held that the dividends 
declared on the two other insolvencies must be deducted from the amouut of the 
claim, though no payment in respect of the dividends declared had been actually 
made, $ 


Tars was the hearing of the claim of the Bank of Bengal 
against the estate of the insolvents who had carried on business 
in Calcutta, under the name of Charles Nephew and Co. The 
date of the insolvency was 17th December 1870. The claim 
which was stated in the schedule as Rs. 2,29,900 arose as 
gtated in the following affidavit of Mr. Hardie, Deputy Secre- 
tary of the Bank of Bengal :—“ That at and before the date 
of the adjudication pf insolvency, ghe insolvents’ firm were liable 
to the bank in the sum of Rs. 2,21,865-3-2 on certain bills of 
exchange, of which the bank were holders, and which had 


beeh dishonored at maturity, and in the sum of Rs, 12,311-8-7, 
. è Pg 
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in respect of the insolvents’ over-draft of their account with the 
Bank of Bengal; that the bank had received a payment of 
Rs, 4,168, in respect of the bills of exchange, leaving a 
balance due on the bills of Rs. 2,17,697-3-2 ; that the insolvents 
had deposited with the bank, as security for their over-draft 
and against their general debit balance, bills of exchange 
which reduced the amount due in respect of such over-draft 
to Rs. 1,726 ; that the insolvents had also deposited with the 
‘bank, as security for their over-draft and general debit balance, 
a bill of exchange purporting to be accepted by one Ram- 
jiban Chandra for Rs. 787, and another bill accepted by 
Shibchandra Mullick and Co. for Rs. 12,500; that the bank 
had sued on the bill purporting to be accepted by Ramjiban 
Chandra, but he denied his acceptance, and the action was non- 
suited; that certain articles of jewellery had been pledged to 
the bank by the insolvents as security ; and that since the date of 
the adjudication of insolvency, the bank had sold certain of the 
articles of jewellery amounting to Rs. 1,46,698-7, and the value 
of the rest remaining unsold amounted to Rs. 23,000, leaving 
the amount which it was contended, the bank were entitled to 
prove for, at Rs, 49,724-12-3.” 


Mr. Marindin for the bank submitted that the bank ought 
to be admitted to prove for that sum. 


Mr. Ingram (Mr. Evans with him) for the Official Assignee 
objected that, before proof could be admitted, the bill of exchange 
for Rs. 787, purporting to be signed by Ramjiban Chandra, 
must be given up, and that credit must also be given for the 
dividends on certain bills of exchange included in this claim 
declared in the estates of Shibchandra Mullick, an insolvent, and 
Dinanath Dey, an insolvent; the former being at the rate of 30 
per cent., and the latter at 124 per cent. [Mr. Marindin.— 
Ramjiban’s bill can be given up. As to the dividends, though® 
they have becn declared, they have never been received by the 
bank—Midland Banking Company v. Chambers (1).] It is 
sufficient that the dividends are declared to entitle the Official 

e 


(1) 4L R, Ch. Appu 398, 
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1872 ; 
Assignee to demand them to be credited. [Mr. Marindin refer- 


a ai red to—In the matter of Shibchandra Mullick Ex parte Chartered 

gpa Mercantile Bank (1), and cases there cited in support of the 
claim.] Ex parte Royal Bank of Scotland (2). 

The Court reserved its decision on the question whether the 


deduction should be made. 


Parar, J.—The question of which I reserved consideration in 
reference to the claim of the Bank of Bengal is whether the 
dividends, already declared in favor of the Bank of Bengal in 
the two insolvencies of Shibchandra Mullick and Dinanath 
Dey, should be deducted from the amount claimed by the bank 
in this insolvency. 

Mr. Marindin for the bank argued mainly on the footing 
of the decision in The Midland Banking Company v. Cham- 
bers (3), that even an actual payment of this kind, if it 
were made, ought not to be deducted. I say mainly on the 
footing of The Midland Banking Company v. Chambers (3), 
because Mr. Marindin did also refer to other cases which, 

. however, he at the same time acknowledged that I had dealt 
with adversely to him in a case which lately came before me (1). 
Now The Midland Banking Company v. Chambers (3) is cer- 
tainly a very singular case. There a surety for the insolvent 
debtor to the Banking Company, creditor, had paid a sum of 
£300 on account of the insolvents’ debt to the Banking Com- 
pany, and yet the Court held that the Banking Company was 
entitled to prove against the debtors’ estate, to the full extent 
of the debt, without deducting this sum of £300 so paid to 
them. I need not, read the facts as mentioned in the appeal. 
Both the Lords Justices Selwyn and Giffard put their judg- 
ment on the special ground that the payment of the £300 by 
the surety was not, and was not intended to be, a general pay- 

e ment in reduction of the debt, but was, by the express terms of 
the suretyship a payment in reduction of such debt as should 


remain after the bank had received any possible dividend from 
(1) 8B. L. Ru 30. * (8) 4L. B, Ch. App, 398. 
. (2) 2 Rose, 197. ma Ko 
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the estate of the debtor. The surety had said in effect this :— 
“ You get, in the event of your debtors’ insolvency, all possible 
dividenda out of his estate, and I will guarantee you the pay- 
ment of so much as may remain due after that to the extent of 
£300.” Now it seems to me that that case in which the argu- 
ment of Counsel, and the judgment of the Court was placed solely 
on the express and peculiar terms of the surety’s guarantee, is 
really an authority against Mr. Marindin’s position, rather 
than a support to it; because I infer from this that the argu- 
ment and the judgment would not have been put on those 
special grounds, if it were a recognized principle in ordinary 
cases that the payment by the surety should not be taken in 
reduction of the amount to be proved, This being so, I think 
that any payments made by Shibchandra Mullick and Dina- 
nath Dey to the bank would certainly have to be deducted : 
and I am also of opinion that a dividend, actually declared by 
the Official Assignee, must be taken in this Court to be tanta- 
mount to a payment. I come to the conclusion, therefore, that 
the reduction asked for by Mr. Ingram must be made. 


Attorneys for the Bank: Messrs. Collis & Co. 


Attorneys for the Official Assignee: Messrs. Carruthers and 
Dignam. 
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SRIMATI ANAND MAYI DASI AND OTHERS (PLAIN- 
TIFFs) v DHARANDRA CHANDRA MOOKERJEER 
AND OTHERS (DEFENDANTS). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Ezecution—Purchaser—Mortgagee—Priority—Lis Pendens— Limitation. 


The purchase of property in the mofussil at a sale in execution of decree is 
valid, notwithstanding a decree for sale of the property in a suit for foreclosure 
pending in the High Court at the time of sale, to which the purchaser was not a 


party. 

The possession of a purchaser at a sale in execution of decree, without notice of 
a mortgage of the property, is adverse to the mortgagee, and a guit to disturb his 
possession must bo brought within twelve years of the commencement of such 


possession. 


THE plaint in this suit was filed, by the executors of Mati Lal 
Seal, to recover possession of property which had been bought 
by Mati Lal Seal on the 15th November 1852, at a sale by 
the Master of the Supreme Court, under a decree made ina 
foreclosure suit instituted by the Baboo against the heirs of 
one Srinath Mullick. 

The defendants claimed the property by virtue of their being 
auction-purchasers at sales in execution of decrees against 
Srinath Mullick and his brother, the sales having taken place 
on the 27th April 1843 and the 26th May 1846. 

There were disputes as to the facts. The defendants denied 
the authenticity of the mortgage in favor of Mati Lal Seal, and 
contended that even if it were genuine, it could not affect the 
share of Srinath Mullick’s brother. To this the plaintiffs’ 
answer was an allegation ‘that Srinath was entitled to his 
brother’s share under a conveyance from him. 


* Present :—TuE Ricnr Hos'sie ste Jauss W. Convite, Lord Justice Janes, Lorp 
Justiog MELLISH, AND SIB LAWRENOE PEEL, 
° e 
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The following dates are important :— 17k 
17th February 1826,—Partition between Srinath Mallick , Sxnmrr 
NAND MAYI 
and his four brothers. Dasr 
18th January 1833 and 20th December 1833.—The alleged Draranora 


conveyance to Srinath of his brother’s share. Sambhu Chan- Moonnesie, 


dra Mookerjee’s decree against Srinath and others, heirs of 
Gakulnath Mullick. 

4th June 1835, 14th October 1841, and 27th April 1843,— 
Petition for execution of that decree. Mortgage alleged to have 
been executed by Srinath. Sale in execution of part of the pro- 
perty.now in dispute under the decree of 20th December 1833, 

29th February 1844.—Attachment of other property (part 
of that now in dispute) in a decree against the Mullicks. 

7th May 1846.—Mati Lal Seals bill of foreclosure in 
Supreme Court against the heirs of Srinath Mullick. 

26th May 1846.—Sale in execution under the attachment of 
29th February 1844. 

13th April 1847.— Decree in the foreclosure suit for sale of 
the mortgaged premises. 

24th November 1852.—Sale by the Master of the property 
now in dispute to Mati Lal Seal. 

The plaintiffs launched their case by putting in the dooument 
showing the conveyance to Srinath of his brother's share, the 
mortgage, the decree for sale, and the decree on farther direc- 
tions confirming the sale by the Master. 

The defendants put in the proceedings, under which they 
claimed as auction purchasers, and contended that the proceed- 
ings in the mortgage suit could not bind them, and that the 
plaintiffs’ suit was barred by limitation. : l 

The Judge considered that the defendants were bound by 
the decree in the foreclosure suit, and that as to the sale of the 
26th May 1846, it being after the foreclosure proceedings, the 
law of limitation was no answer. 5 

On the 19th September 1863, the High Court overruled 
that decision and remanded he case for trjal as to whether ° 
the mortgage really was executed, and, if so, whether it was 
bond fide. ° 

The Judge having taken evidence, forwarded it to the Htgh 
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Court, and in the judgment now appealed against (1), the 
Court (Norman, offg. C. J., and E. JACKSON, J.) held that the 
mortgage was not proved. The Court then proceeded to consi- 
der whether the purchaser under the execution could be affected 
by the proceedings in the foreclosure suit, and held that he could 
not, and that the claim was barred by the law of limitation. 


The executors of Mati Lal Seal appealed to England. 


Sir R. Palmer, Q. C., and Mr. Leith for the appellants.—AH 
that the purchasers under the sale in execution could take, was 
the right, title, and interest of the judgment-debtor, that is, the 
equity of redemption remaining in Srinath Mullick. They 
were merely placed in his room. As to the sale on the 26th May 
1846, it was after the bill was filed in the Supreme Court, and 
cannot prevail against the mortgage.-—Bishop of Winchester v. 
Paine (2), Gaskell v. Durdin (3), Bellamy v. Sabine (4). The 
assignee of the equity of redemption is clearly bound by the 
proceedings,—Coote on Mortgage, page 522, and Macpherson on 
Mortgages, page 504. The law of limitation could not begin to 
yun until the purchase at the Master’s sale, for up to that time 
there was no adverse possession. 


Sir R. Baggallay, Q. C., Mr. Cochrane, and Mr. Pontifex for 
the respondents.—There is in fact no mortgage proved, and it 
must be proved in order to give a foundation of title against 
a person who purchased under the execution issued on a 
decree long prior to the proceedings in the Supreme Court. 
The cases relied on are not applicable, there was here no 
foreclosure decree, it was a decree for sale. A purchaser at 
a Sheriff's sale, without notice of a mortgage, is not in the 
game position as the judgment-debtor: his posseseion under his 
bill of sale is adverse to the mortgagee of whose title he had no 


quotice. Cases in the Sudder Court are clearly in point,—Dabdee 


Koomar Bose v. Roy Byhuntnath Chowdhree (5), Punchanun 
Bose v. Roy Bykuntnath Chowdhree (6), Radha Churn Photedar 


(1) 1 W. R., 103 ; see 105. (4) De Gex. & J. E 566. 
(2) 11 Vea., 194. A (5) 8. D. A. Rep, 1853, 210, 
(3) 2 B. & Be., 167. (6) Id., 546. 
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v. Moulvee Abdool Alee (1). The judgment of the Supreme 
Court was one affecting only the parties to that suit, it was not a 
judgment in rem. The doctrine of lis pendens is not applicable— 
Gourmoney Dabee v. Reed (2). 

In order to complete the title of a mortgagee, he must, when 
lands are in the Mofuasil, proceed according to the Regulations 
and foreclose—Prannath Roy Chowdhry v. Rookea Begum (3). 
The pendency of such litigation, as was here carried on 
in the Supreme Court, would not be good and sufficient cause 
within the meaning of that case to prevent the law of limitation 
running. After property is once attached under a decree, the 
judgment-debtor has no longer power to deal with it, that is 
now declared as Jaw (4). The cases are collected in Mr. 
Broughton’s note to that section. 


Mr, Leith in reply.— 


Their Lorpsuirs delivered the following judgment :— 


In this case their Lordships are of opinion that the judgment 
and decree of the Court in India must be affirmed, 

The case has been argued at some length, and several import- 
ant questions of law and of practice have been discussed 
before their Lordships. The suit itself, when one looks at the 
plaint, scarcely seems to raise any of those questions. The suit 
is based entirely upon the title of a person who says he purchased 
under a decree for sale, which decree was made on the 15th 
of November 1852, The contention before their Lordships 
at first was that that sale was made in a suit for foreclosure 
of a mortgage, and that that suit for foreclosure having been 
instituted prior to a sale under which the defendants claimed, 
the defendants are bound by that decree for sale in exactly 
the same manner as if they were parties to the foreclosure suit. 

Their Lordships are of opinion that there is no foundation 
whatever for the claim so put, that the case to which they have 
been referred,—of The Bishop of Winchester v. Paine (5),—has 

e 


(1) 8. D. A. Rep., 1859, 102, (4) Act VII of 1859, sec. 240. 
(2) 2 Tayl. & Bell, 83. (5) 11 Veg, 194, 
(8) 7 Mooré’s L A., 828. . 
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really no relation to any case of this kind. That case merely 
determines this,—that where there is a suit for foreclosure and 
a defendant to that suit makes a voluntary alienation, pending 
the suit, of any part of his interest in the equity of redemp- 
tion, the purchaser will not be allowed himself afterwards 
to institute a new suit for a new foreclosure (1), the ground 
being, that if that were permitted, proceedings in a foreclosure 
suit would be endless, because every dny a fresh alienation 
might be made in some parts of the proceedings. But that 
is simply a foreclosure, that is to say, that the person would 
be barred and foreclosed from instituting any new suit in the 
Court, for the purpose of enforcing the equity of redemption. 
But no suit of foreclosure ever proceeded actively, or ever was 
made to work actively, against a party who was not before 
the Court. It simply says, you shall not institute a fresh 
suit for redemption. This was not a foreclosure decree. It 
was a decree for sale, and a decree for sale made in the Court of 
Calcutta had no effect whatever in rem; it had no effect what- 
ever over the property in the mofussil, The decree for sale was 
merely a decree in substance that the parties to the suit should 
concur in conveying and selling the property to a purchaser, 
and no such decree for sale could have any operation whatever 
upon the title of persons in the country who were no parties 
to the suit. Therefore, it appears to their Lordships that 
the view of the case presented to them, based upon that case 
of the Bishop of Winchester v. Paine (2), has really no appli- 
cation to the subject matter of this suit. 

But the Courts below did go into the title anterior to the sale, 
and upon an investigation of that title the High Court came 
to a conclusion in favour of the respondents. Their Lordships 
think it right, therefore, to some extent to go into the matters 
which were so discussed in the Court below. 

Now one of the questions, and the most important question in 
their Lordships’ judgment, conclusive with regard to the matter 
which was raised, was this: whether the title of the defendants was 


(1) This appears to be a clerical error, apparently be read as “redemption,” 
and the words “a new forectosure” should Reporter. 
. (2) 11 Vos., 194. 
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anterior to the title of the mortgagee and was anterior to his mort- 
gage? Their Lordships are satisfied upon the evidence that before 
the mortgage.was made, which is the foundation of the plaintiff’s 
title, whether it was made in October 1841, or whether it came 
into existence some time between that and the date of the 
registration, which is the only thing before them, that is to 
say, the registration in May 1842 (whichever date be taken), 
at that time when that deed was executed, the property in 
, question was actually attached under a decree of the Court, 
and that it was under a sale in pursuance of that original 
decree, and of that execution, that the title of the defendants 
accrued; and their Lordships are of opinion that the title of 
the defendants, independently of the Statute of Limitations, is 
paramount and superior to the title of the mortgagee. 

As a great deal of argument has been addressed to their 
Lordships upon that question of the Statute of Limitations, 
their Lordships think it right to add that, in their judgment, 
if the attachment, under which the title of the defendants was 
derived, had been posterior to the mortgage, still the Statute of 
Limitations would have been a conclusive bar. Their Lord- 
ships think that the title of a judgment-creditor, or a purchaser 
under a judgment decree, cannot be put on the same footing 
as the title of a mortgagor, or of a person claiming under 
a voluntary alienation from the mortgagor. They are of opi- 
nion that the possession of a purchaser under such circumstan- 
ces is really not the possession of a person holding in privity 
with the mortgagor, or holding so as to be an acknowledgment 
of the continuance of the title of the mortgagee. The posses- 
sion, which the man supposed he acquired, was a possession as 
owner. He thought he was acquiring the absolute title to the 
property, and that he was in possession as absolute owner. 
Their Lordships are assuming that no notice was proved of the 
existence of the mortgage title given to, or acquired by, the 
purchaser; and there being no such notice, they are of opiuiop 
that the possession of the purchaser was the possession of a 
person claiming to be owner. Under these circumstances they 
are of opinion that if the title of the mortgagee to enter, by 
reason of a default having occurred before, had accrued, and if 


the purchaser under such a title had been in possession for 
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twelve yeers, believing himself to be owner bond fide, under a 
claim to the ownership of the property, and not being in posses- 
sion in any way #8 mortgagor or under the mortgagor, then in 
accordance with the cases, several of which have been cited to 
their Lordships, and probably were cited in India, according 
to the principles of those cases which their Lordships adopt, 
they are of opinion that the suit to disturb the possession of 
such a purchaser ought tobe brought within the twelve years 
after the commencement of his possession. 

Their Lordships, on the whole, are of opinion that the 
judgment of the Court below is correct, and they will humbly 
recommend Her Majesty that the appeal be dismissed, and dis- 
missed with costs. 


Appeal dismissed. 


Agents for appellants: Messrs. J. H. § H. R. Henderson. 


Agents for respondents: Messrs. Walters & Gush. 
[ORIGINAL CIVIL.} 


Before Mr. Justice Phear. 
BHABASUNDARI DASI o». MAKHUNLAL DEY AnD ornmnrs. 
Award—Arbitration—Act VIII of 1859, s. 327. 


Where on a reference to arbitration, the case has been regularly heard by all the 
arbitrators sitting together, and an award been drawn up and signed by them, the 
mere omission of the arbitrators to sign the award at the same time and in each, 
others’ presence, does not invalidate the award, 


Tars was an application by the plaintiff in the suit, which 
had been referred to arbitration, that the award made by the 
grbitrators might be filed in Court. The case had been sub- 
mitted to arbitration on 26th Pash 1277 (llth January 1870), 
and the defendant Makhunlal had gigned the submission which 
was in the following terms: 

“ Srijut Baboo Jainaraian Bandopadhya and Srijut Baboo Gopal 
Chandra Bandopadhya, and Srijut Baboo Srinath Roy, and Srijut Baboo 

. e < 


1 
e 
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Nilmani Bandopadhya, and Srijut Baboo Beharilal Nandi, Mohashays of 
high dignity. We Sri Makhunlal Dey, of Nandi, Thannah Ambika in 
Zilla Burdwan, at present residing at Mangoe Posta, in the town of 
Calcutta, and Sri Jadunath Pal of Badhagachi, Thanna Benipur, in 
Zilla Hooghly, at present residing at Mangoo Posta, in the town of 
Calcutta, and Sri Tarini Charan Pal Chowdhry of Bajra, Thanna 
Santipur in Zilla Krishnagar, at present residing at Mangoe Posta, in 
the town of Calcutta, do execute this instrament of agreement to the 
following effect. In the Chilapatti of Posta, in the town of Calcutta 
there is a firm of chilly, turmeric, &, carried on in the names of 
Rakhaldas Paul, Ram Narayan Paul, and Brajanath Dey, I, Makhunlal 
Dey, my share in the firm being 5-9 annas ; I, Jadunath Paul, my share 
therein being 4-6 annas, and I Tarini Charan Paul, my father-in-law 
the late Ram Narayan Paul’s share therein being 5-9 annas ; this busi- 
ness is being carried on from a long time ; at present there being dis- 
agreement of mind among us, and confusion having arisen in dividing 
mutually the articles in hand of the business, the monies due by differ- 
ent people, and the debts due to dealers, we do fix upon you as the 
arbitrators, and give this agreement in writing, undertaking that by 
sitting together in the meeting of the arbitrators in whatever manner 
your Mohashays will give your decision, the same shall be to us a final 
decision ; should any of us not submit to the decision, it shall be in vain 
and inadmissible: should there be any disagreement in your opinion 
then the opinion of the majority of you shall prevail, and we also shall 
undisputedly submit to the same; to this effect we do give this instru- 
ment of agroement for arbitration in writing. Finis, dated 26th Pons, 
year 1277.” . 


The two other nominal parties, Jadunath Paul and Tarini 
Charan Pal Chowdhry, also signed this document, the first by his 
own hand, and the latter by the hand of one Durga Charan 
Paul, his servant and his agent for this purpose. The five 
arbitrators named in the document of submission took upon 
themselves the duties of arbitrators, the parties appeared before 


them (Durga Charan still representing Tarini Charan) evidence | 


oral and documentary, books and papers of account, were 
adduced, and written objectiong made by the parties were con- 
sidered, and finally the arbitrators unanimously made an award 
dated 21st Asar 1278 (4th July 1871). , 

The present was an application made by Bhabasundari 


129 


1871 


BraBasun- 
DARI DASE 
v 
MAKAUNLAL 
Dey, 


130 


1871 





BHABASUN- 
DARI DASI 
v, 
AARHUNLAL 
DEY. 


BENGAL LAW REPORTS. (VOL. VOI 


Dasi, under section 327 of Act VIII of 1859, in which she 
prayed that the award might be filed in Court, in order that 
it might be enforced as is provided in the Act. Bhabasundari 
was proved to be the widow of Rakhaldas Paul, who died, 
leaving no son but only a daughter, who was the wife of Tarini 
Charan. Bhabasundari was therefore owner for the estate of a 
Hindu widow of Rakhaldas’ share of the assets and profits of 
the business which formed the subject of the arbitration, The 
necessary notices had been served on the parties to the arbitra- 
tion, and Makhunlal alone now showed cause against Bhabasun- 
dari’s application. His opposition was based on three grounds, 
of which the second .only is material to this report, viz., that 
the award made by the arbitrators was not an award in law, 
because it was not signed by all the arbitrators at the same time 
and in the presence of each other. 


Mr. Lowe for Bhabasundari Dasi moved to file the award. 


Mr. Branson, contra, in support of the second objection, cited 
Wade v. Dowling (1), Eads v. Williams (2), and Russell on 
Awards, pages 209, 235, and cases there cited. 


PueEar, J. (after stating the facts as above, continued)—As 
to the second objection, I think that does not furnish sufficient 
cause against the present application. In the case of Maharaja 


Sri Jai Mangal Sing v Mohan 


(1) 4 E & B. 44, 

(2) 24 L. J., Ch., 531. 

(8) Before Alr. Justice Norman and Mr. 
Justice E. Jackson, 


The 14th September 1869, 


MAHARAJA SRI JAI MANGAL SING 
(DEFENDANT) v MOHAN RAM MA- 
WARI (PLAINTIFF). 


Ix this cage which had been referred to 
arbitration, one of the arbitrators had 
made and signed his award on 10th De- 
cember 1868, and the other’ arbitrator 


Ram Mawari (3), it seems to 


made and signed his award on 28th De- 
cember 1868, giving different reasons but 
coming to the same conclusion as the 
first. The Judge returned the papers to 
the arbitrators with an order that they 
should conjointly sign another document 
as their award. This document was 
signed by tho arbitrators on different 
days, viz., by one on 29th January and thé 
other on 31st January 1869. The Judge, 
on its being returned to him signed, 
proceeded to pass judgment on it as the 
award of the arbitrators on 3rd Febru- 
ary 1869. 


hg Regular Appeal, No, 107 of°1869, from a decision passed by the Judge of Bhs pores 


dated the 8rd February 1869. 
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haye been laid down by one of the two learned Judges who 1871 
decided the case on appeal that an award of arbitrators is not a BĦasasux- 
good award within the arbitration sections of the Civil Procedure v. 
MAR ULAR 
BY. 


From that decree the defendant ap- 
pealed, 


Noruaw, J. (after stating the facta, 
continued)—The first question ig what 
was the award in the present case ? Now 
I think it is plain that the two papers 
which were sent in to the Judge signed, 
one on the 10th and the other on 28th 
December 1868, are not an award; and 
that the Judge in remitting these papers 
to the arbitrators did so on the ground 
that the objection to the legality of those 
papers as an award, was apparent on the 
face of the award. Now the making of 
the award is a judicial act that must be 
done by the abitrators in the presence of 
one another, and at the same time. Section 
320 appears to show that the award is to 
be one single instrument complete in it 
self. The decision contained in the two 
papers signed by Mr. Sandys and Moulvi 
Wahid-nddin, if award it can be called, 
could only have been gathered from a com- 
parison of the two papers above referred 
to. If arbitrators were allowed to sign 
different papers, expressed in different 
terms though intended by them to show 
that they had arrived at the same conclu- 
sion, there would be no means of deter- 
mining that the arbitrators were both pre- 
cisely of the same mind as to what they 
had awarded and decided, except from 
argument and inference. The award could 
not be final and complete in itself. We 
have no doubt therefore that the Judge 
was quite right in sendiñg -back the pa- 
pers to Mr. Sandys and Moulvi Wahid- 
uddin and requesting them to sign their 
award conjointly. The Judge so disposed 
of the matter on the ground that the ille- 
gality of the award was apparent on the 
face of it. Roscoe on Evidence, Title, Ac- 
tion on an award, says :—“ An award to 
be made by two arbitrators must be signed 
by them in the presence of each other, 
and at the same time and place. And it 
is no award unless so signed.” (After 
holding that the decision of the Judge of 


3rd February was not a judgment under 
section 325, Act VIII of 1859, and there» 
fore not final, his Lordship proceeded t—) 
It has been pressed on us that the award 
which was made in pursuance of the sug- 
gestion of the Court on 29th January 1869 
is itself bad, because it was signed by Mr. 
Sandys and Moulvi Wahid-uddin on dif- 
ferent days,—namely, the 29th and 3lat 
January respectively. There is no distinct 
evidence to show when the original signa= 
tures were affixed, and we are not disposed 
to draw inferences one way or the other on 
a matter on which, if the party intended 
to rely, he ought to have given distinct 
and positive evidence, Moreover, this point 
thay be raised before the Judge where a 
satisfactory explanation may possibly be 
given. We do not desire to do more than 
point out to the Judge the principle of 
law on this subject. That principle is state 
ed by the Chief Justice in Khelut Chunder 
Ghose v. Tararhurn Koondoo Chowdhry (1) 
and Mahomed Akhil y. Asadunnissa Bibee (2), 
and the rule applicable to arbitrators 
is shortly expressed in the passage already 
cited from Roscoe on Evidence, page 324. 
The Judge appears to have undératood 
that, because he remitted the award to 
the arbitrators in order that they might 
sign it conjointly. But this they did not 
do. The Judge will consider whether it 
would not be proper again to send back 
the papers signed in pursuance of his 
former suggestion, that an award may be 
duly and regularly signed by the arbi- 
trators in the presence of each other. 


JacKson, J.—I am not prepared to 
acquiesce in holding that the last award 
of the arbitrators is bad, because it was 
signed by the arbitrators, one on 29th and® 
one on 3ist. A decision of a Court would 
not be set aside on a question of form 
which I hold this to be: much less an 


(1) 6 W. R, 269. 
(2) Case Ño. 258 of 1868; 14th December 
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Code, unless it be signed by all the arbitrators at the same time 
in the presence of each other, but the other learned Judge 
expressly declined-to concur in this doctrine, and the case itself 
was disposed of upon other and independent grounds. No 
doubt it has been held in England that in an action of debt 
on an award, it is a good plea that the award was not signed by 
the arbitrators in each other’s presence and at the same time. I 
cannot say that the reasoning, on which this conclusion of law is 
generally based, is altogether satisfactory to my mind. It is 
said that the award is not given or pronounced by the arbitrators 
until the last man has signed it, and that up to that moment the 
parties are entitled to have the benefit of such chance as there 
may be of the prior signers changing their minds, during the 
interval that may elapse from the time when each man respec- 
tively signs and the time when the last man signs. Itis hardly to 
be disputed that until the last man has sigued the award, and the 
award has been published or delivered by the arbitrators, any 
one of them might change his mind and. might withdraw his 
‘signature, If in any particular case it could be shown that that 
had happened, doubtless the signed document would not be the 
conjoint award of the arbitrators. But I cannot myself see why 
the mere fact of the arbitrators having signed the document at 
different times, should alone without more be taken as sufficient to 
support the presumption that the arbitrators may not have finally 
agreed on the award which is actually signed. However, it is 
now probably too late to question this rule of law in a civil Court 
in England. But I don’t think it follows that I am bound by that 
rule in carrying into effect the arbitration sections of Act VIII 
of 1859. An action on an award in England is, as it seems to me, 
a very different matter indeed from an application made to this 
Court to file an award and upon the filing of it to pass judgment 
and make a decree under the arbitration sections to which I 


award of arbitrators. It did notin any 
wry affect the decison of this case on 
the merits. As, however, my learned 
colleague is of an opposite opinion, I am 
ready to concur with him in remanding 
this case to the Judge, in ofder that he 
may take steps to havo the award form- 


ally signed by the arbitrators, at the 
sume time, nnd not on different dates. I 
ébink also that there must be a remand 
in order that the appellant may obtain 
ten days’ time after the award is signed 
within which to prefer any objections he 
can legally urge against the award, 
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have referred. It may be necessary to observe the strict rule 
in an action or suit on an award in England, but I don’t think 
there is any such necessity in the case of an application to-our 
Courts such as the present one. I think the question I have 
to determine is, was the award which appears here to have been 
signed by all the arbitrators the actual award made by those 
arbitrators conjointly. Doubtless, to constitute a good award, 
the arbitrators must have heard the whole matter, brought 
before them, together and in each other’s presence. They must 
also join in making the award, but it seems to me that if this has 
occurred, the award will be a good one, and such as this Court 
ought to give effect to under the arbitration sections of Act VIII 
of 1859, even though the document in which the award is embodied 
may have been signed by the arbitrators at different times. Now, 
in the present case, I have ample evidence, altogether unim- 
peached, to the effect that this award is the jointly made award 
of the arbitrators. Nilmani Bannerjee, one of the arbitrators, 
testified most distinctly to this. He. said that the case was 
from beginning to end heard by the arbitrators together; that 
the parties appeared before them; that the objections filed by 
the parties were considered by them; and finally that a draft 
award was agreed upon by them all acting together. He added 
that this draft award was sent to the parties to be fair copied; 
that it was returned to the arbitrators fair copied and then 
signed by them ; but he admitted that he signed that fair copy 
at a different time from the others. There is not a suggestion 
that the-fair copy was not a true copy; there was nothing in 
cross-examination or otherwise to give the least ground 
even for a suspicion that this signed award does not represent 
verbatim the actual award which ` Nilmani Bannerjee said 
the arbitrators together agreed to. Ihave not the smallest 
doubt that this is the joint award of all. the arbitrators, and 


if 1 held that I could not give effect to it under the arbitration 


sections of Act VIII, merely because it was not signed by all the 
arbitrators at the same time, ang in each other’s presence, I think 
I should be defeating justice for the sake of a pure technicality. 

` Application granted. 


. Attorneys for the plaintiffs : Mr. Weskin. 
Attorneys for the defendants: Messrs. Swinhoe, Law & Co. - 
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[APPELLATE CIVIL.] 


Before Mr. Justice Norman, Officiating Chief Justice, Mr. Justice 
Macpherson, and Mr. Justice Mitter. i 


KRISHNA MOHAN BHAHA awp orsers (Prarnriers) ve MUNSHI 
AFTABUDDIN MAHOMED anp orners (DerasDants).* 


Putni Estate~Suil to set: aside a Sale of, for Arrears of Rent—Regula~ 
tion VIII of 1819, 8. 8, cl. 2—Deposit of Rent in the Collector's Treasury. 
An estate was sold under clanse 2 of section 8, Regulation VIL of 1819, for arrears. 
of rent due by a putnidar to the zemindar. Prior to the date of sale, the amount 
due was paid by the patnidar to an accountant in the Collectors Offtce, as in 
satisfaction of tho arrears, but no notice was given to the zemindar or Collector. 
A suit was afterwards brought to set aside the sale, on the groiind, that in conse- 
quence of such payment there was no arrear duc at the time of sale. Held, 
per Norman and Maorurrson, JJ, that the suit could not be maintained. Per 
Mrrrnx, J.—If the custom of the Collectorate was, as alleged by the plaintiff, for 
payments in satisfaction so to be made to the Collector’s accountant, the bale ought 
to be set aside, 


Tan plaintiffs in this suit sought to recover possession of a 
13-anna 10-gunda share of a putni talook called Mauza 
Uttur Ramchandpur. They alleged that they were putnidars 
jointly with others of this share of the talook under the zemin- 
dar Raja Sattyasaran Ghosal Bahadur, at an annual jumma 
of Ra. 2,050; that they having fallen into arrears in respect 
of the instalment of the putni rent due up to Magh of the 
year 1274, B. S. (January 1868), the Raja proceeded under 
Regulation VIII of 1819 to realize the same, and that, under 
the provisions of this law, a proclamation had been issued, 
fixing the 13th of May 1868 for the sale of the putni talook 
by public auction; that one of their shareholders, named Sheikh 
Abir, before the day fixed for the sale, had deposited in the 

*Collectorate the entire amount of the arrears, with interest 


- and costs; but that notwithstanding, the estate was sold on the 


appointed day and purchased by the defendant Munshi Afta- 
buddin Mahomed, They further alleges that, after the issue 


* Regular Appeal, No. 253 of 1869, from a decree of the Subordinate Judge of 
Tipperah, dated the 3rd August 1869, 
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of the proclamation before the sale, they tendered the whole 
sum due to the zemindar’s Mofussil agent, and also to his mookh- 
tear attached to the Collector’s Court, and, on their refusing to 
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accept the same, they deposited it in the Office of the Collector; “Manoamp. 


that the mohurrir of the Collectors office had fraudulently 
neglected to bring this fact to the notice of the Collector before 
the sale, and that the mookhtear of the zemindar, who was 
also aware of the deposit, likewise fraudulently kept the Collec- 
tor ignorant of the circumstance. They therefore sought to 
recover possession from the auction-purchaser, on the grounds that 
there was no arrear due at the time of the sale, because of the 
deposit in the Collector’s Office, and that the sale had been frau- 
dulently and illegally held. ° 
The defence of the zemindar was that, up to the time of sale, 
no payment had been made to his agents, nor were they informed 
of any deposit having been made in the Office of the Collector, 
nor did any one on the part of the plaintiffs object to the sale’ 
when the auction was being held; that the proper course for the 
plaintiffs was not to deposit the arrears due with the moburrir 
of the Collector, who had no power to receive the same; that as 
the plaintiffs had neglected to take steps, even after the alleged 
deposit, to inform his agents or the Collector of it, they must 
take the consequences of their own acts; and that, as the sale was 
held under the provisions of Regulation VIII of 1819, it could 
not be set aside. 
The defence of the purchaser was the same as that of the 
zemindar, with the addition that he was a bond fide purchaser, 
for a valuable consideration. res 
The co-sharer defendant, Mussamat Purmeswari, disputed 
the extent of the plaintiff’s shares, as described in the plaint, and 
charged the plaintiff, Sheikh Abir, with having acted dishonestly 
in the matter of the deposit with the intention of bringing 
about the sale to her logs and injury. 
The defendant Hari Kumar Dutt, an accountant in the office of” 
the Collector, complained of bang unnecessarily made a party in 
this suit; that he was merely in charge of the Account Depart- 
ment of the Treasury, and not authorizedto make any report to 
the Collector of payments made’ into the treasury until it was 
% ry J 
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called for by that officer; aud that as no report had been called 
for with respect to the deposit made by the plaintiffs, he did 
not submit any. 


The Subordinate Judge who tried this case fixed inter alia 
three issues for determination :— 


First—* Was the deposit of Rs. 219-3-3, at the Collec- 
torate on the 9th May 1868, tantamount to the payment of the 
arrears ?” . 


Second.—* Was the Collector’s accountant bound to report, 
and is he to be held amenable for the omission?” And 


Third.—* Are there sufficient grounds to cancel the sale ?” 


The Subordinate Judge decided the case on the first issue, 
on which point he observed : 


“ They (plaintiffs) do not pretend that they are covered by the Putni 
“ Salo Law of 1819, No. 8, in making the deposit at the Collectorate 
“ before the sale. All they say is this, that it was the custom at the 
“ Collectorate to receive such deposits from defaulting putnidars and 
“& to stop the sale, and that they had made the deposit in conformity to 
“that custom. But no custom, however long practised, could justify 
“ the violation of the law. The Putni Sale Law, as interpreted by the 
“highest Court in the country, in their decision in the matter of the 
“ Collector of Tipperah v. Goluck Chunder Shaha (1) dated 30th April 
* 1859, does not sanction the deposit of a putni tenure rent when 
& uncontested at the Collectorate. Such a payment ought to be made 
“to the zemindar direct, or to the zemindar’s accredited agent, which 
“ the plaintiffs have not done. This being my view of the case . . . 
“« . . « a ,it is unnecessary to touch upon the remaining issues.” 


The Court dismissed the plaintiffs suit. 


Against this decision the plaintiffs preferred a Regular Appeal 

to the High Court. This appeal was first argued before 

o NORMAN, Offg. C. J., and MITTER, J., butowing to a difference 

of opinion between them, it was fixed for rehearing before a 
Bench of three Judges. è 


-8 
(1) 8. D. A., 1859, 521, 
bd °. 
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r- The question was principally argued and decided on thé con- 1871 


struction of the following sections of Regulation VIII of 1819 :— ,, Kusama 
4 OHAN SUARA 

3 . v. 

, g Munsxr 
VIII. First. Zemindars, that is, proprietors under direct engage- AFTARUDDIN 
pecan baa an ea ments With the Government, shall be entitled to 

periodical sales of tenures, apply in the manner following for periodical 

in ‘which right to sell for i ; 

arrears is reserved by sales of any tenures upon which the right of 

i ca selling or bringing to sale for an arrear of rent 

may have been specially reserved by stipulation in the engagements 

interchanged on the creation of the tenure. The exercise of this power 
shall not be confined to cases in which the stipulation for sale may have 
been unrestricted in regard to time, but shall apply equally to tenures 
held under engagements stipulating merely for a sale at the ond of the 
year, in conformity with the practice heretofore allowed by the Regu- 


lations in force. 


Second. On the first day of Bysakh, that is, at the commencement 
First sale to be applied OF the following year from that of which the 
for on the first of Bysakh. vent is due, the zemindar ghall present a petition 
to the Civil Court of the district, and a similar one to the Collector, 
containing a specification of any balances that may be due to bim on 
account of the expired year, from all or any telookdars, or other holders 
of an interest of the nature described in the preceding Clause of this 
Section. The same shall then be stuck up in some conspicuous part of 
the cutcherry, with a notice that if the amount claimed be not paid. 
before the first of Jaista following, the tenures of the defaulters will on 
that day be sold by public sale in liquidation. Should, however, the 
first of Jaista full on a Sunday or holiday, the next subsequent day, not a 
holiday, shall be selected instead ; a similar notice shall be stuck up at 
the sudder cutcherry of the zemindar himself, aud a copy or extract of 
such part of the notice as may apply to the individual case shall be by 
him sent, to be similarly published at the cutcherry, or at the principal. 
town or village upon the land of the defaulter. The zemindar shall be 
exclusively answerable for the observance of the forms above prescribed, 
and the notice required to be sent into the mofussil shall be served by a 
single peon, who shall bring back the receipt of the defaulter, or of his 
manager, for the same ; or in the gvent of inability to procure this, the ° 
signatures of three substantial persons residing in the neighbourhood, in 
attestation.of the notico having been brought apd published on the spot. 
lf it shall appear from the tenor of the receipt, or attestation in question, 
% . i 
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that the notice has been published at any time previous to the 
fifteenth of the month of Bysakh, it shall be a sufficient warrant for the 
sale to proceed upon the day appointed. In case the people of the 
village should object or refuse to sign their names in attestation, the 
peon shall go to the cutcherry of the nearest moonsiff or if there should 
be no moonsiff, to the nearest thannah, and there make voluntary oath of 
the same having been duly published, certificate to which effect shall be 
signed and sealed by the said officers, and delivered to the peon. 
Third. On the first day of Kartick, in the middle of the year, the 
. zomindaf shall be at liberty to present a similar 
Mid-year sale to be ap- a A 
pied, ee cn the first of petition, with a statement of any balances that 
may be due on account of the rent of the cur- 
rent year, up to the end of the month of Asin, and to cause similar 
publication to be made of a sale of the tenures of defaulters, to take 
place on the first of Aughun, unless the whole of the advertised balance 
shall be paid before the date in question, or so much of it as shall reduce 
the arrear, including any intermediate demand for the month of Kartick 
to less than one-fourth, or a four-anna proportion of the total demand of 
the zemindar, according to the kistbundee, calculated from the com- 
mencement of the year to the last day of Kartick. 
IX. All sales or saleable tenures applied for under the rules of this 
Bales how to be con- Regulation, shall be made in public cutcherry 
ducted. by the registrar or acting registrar of the Civil 
Court, or, in his absence, by the person in charge of the office of 
Judge, or of Magistrate of the district, within which the lands may be 
situated ; the land shall be sold to the highest bidder, and every one 
not the actual defaulter shall be free to bid, not excepting the person 
in satisfaction of whose demand the sale may be made, nor the under- 
tenants of the defaulter ; fifteen per cent, of the purchase-money shall 
be paid immediately the lot is knocked down, and the officer conducting 
the sale shall be competent to refuse to accept a bid, or to knock down 
a lot to any bidder, uuless he has assurance to his satisfaction that the 
amount required to be deposited is in hand for the purpose, or will be 
produced within two hours. If the fifteen per cent. be not paid in cash, 
or in notes of the Bank of Bengal, within two hours of the sale, or an 
equivalent amount in Government Securities be not lodged, the lot shall 
be resold on the same day, and if thp remainder of the purchase-moncy 
be not paid by noon of the eighth day, notice shall be given of re-sale 
on the following day, that is, on the ninth from the first sale, by pro- 
claiming the same by beat of drum through the bazzar of the sudder 
: a ° 
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station of the zillab, after which the lot shall be re-sold at the appointed 
time at the risk of the first purchaser, who shall forfeit the advance of 
fifteen per gent. already made (which shall be in such ease regarded as 
part of tle proceeds of tho sale), and be further answerable for any sum 
in which the proceeds of the second sale may fall short of the antecedent 
one; such deficiency to be levied by the process for the execution of 
decrees of the Civil Courts. ` 
X. At the time of the sale, the notice previonsly stuck up in the 
Forms to be obaervedon Cutcherry shall be taken down, and the lots be 
selling. called up successively in the order in whieh they 
may be found in that notice, A person shall attend on the part of the 
zemindar, with a particular statement of the payments made up to the 
day of sale, on account of the balance of ench advertised lot, together 
with the receipt for, or certificate of, the notice directed to be published 
in the mofussil, nor shall any lot be put up to sale until the statement 
produced shall have been inspected, and the existence of a balance for 
the year ascertained therefrom, nor until the receipt for the notice shall 
have been read; the observance of which forms shall be recorded in a 
separate roobakarry to be held upon each lot sold. If the sale be of 
the description provided for in the third Clause of Section viii. of this 
Regulation, the kistbundee of the defaulter shall likewise be produced, 
in order that it may be seon that the balance remaining unpaid exceeds a 
four-anna proportion of the demand up to the date of sale; nor shall 
the sale take place unless this be ascertained. Tho zemindar shall be 
exclusively responsible for the correctness and authenticity of the papers 
to be thus exhibited, nor shall the public officer making the sale be answer- 
able in any respect, except for its fairness and publicity, and for the 
observance of the rules prescribed for his guidance in this Regulation. 
XIII. First. With reference to the injury that may be brought 
upon the holder of a talook of the second degree 
Reason for allowing x ; A , 
under-tenants a means by the operation of the preceding rules, in case 
staying sẹle, tho proprietor of the superior tenure purposely 
withholds the rent due from himself to the zemindar, after having 
realized his own dues from the inferior tenantry, it is deemed necessary 


to allow such talookdars the means of saving their tenures from the” 


ruiu that must attend such a sale ; ond the following rules have accord- 
ingly been enacted for this pur pose, 

Second. Whenever the tenure of a talookaar of the first degree may 
be advertised for sale în the manner required by 
dhe second and third Clauses of Section viii, ef 
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1871 this Regulation, for arrears of rent due to the zemindar, the talookdars, 
Karsuxa of the second degree, or any number of them, shall be entitled to stay 
Moan Suara 
sae the final xule, by paying into Court the amount of balance that may be 
UNSHT 


Artapuppix declared dua by the person attending on the part of the zemindur on 


MAHOMED. 


the day appointed for sale; in like manner they shall be entitled to 
lodge money antecedently, for the purpose of eventually answering any 
demand that may remain due on the day fixed for the sale, aud should 
the amount lodged be sufficient, the sale shall not proceed, but after 
making good to the zemindar the amount of his demand, any excess 
shall be paid back to the person or persous who may have lodged it. 


XIV. First. Should the balance claimed by a zemindar, on account 
of the rent of any under-tenure, remain unpaid 
co Tot be stayed =” upon the day fixed for the snle of the tenure, 
Ke gel oaut Aetion tolie the sale shall be made without reserve, in the 
manner provided for in Sections ix. and x. of 
this Regulation ; nor shell it be stayed or postponed on any account, 
unless the amount of the demand be lodged. It shall, however, be 
competent to any party desirous of contesting the right of the zemindar 
to make the sale, whether on the ground of there having been no balance 
due, or on any other ground, to sue the zemindar for the reversal of the 
game, and upon establishing’s sufficient plen, to obtain a decree with full 
costs and damages. The purchaser shall be made a party in such suits, 
and upon decree passing for reversal of the sale, the Court shall be care- 
ful to indemnify him against all loss, at the charge of the zemindar or 
person at whose suit the sale may have been mado. 


Second, In cases also in which a talookdar may contest the zemin- 
dar’s demand of any arrear, as specified in the 
Summary investigation 


may be applied for by de- HOtice advertised, such talookdar shall be com- 
faulter. But not to stay 


sale withous deposit. petent to apply for a summary investigation at 


any time within the period of notice; the ze- 
mindar shall then be called upon to furnish his kabooleut and other 
proofs at the shortest convenient notice, in order that the nward may, 
if possible, be made before the day appointed for eale. Such award, if 
“so made, will of course regulate the ulterior process ; but if the ease be 
still pending, the lot shall be called up in its turn notwithstanding 
the suit ; and if the zemindur or his agent in attendance insist on the 
demand, the gale shall be made on his responsibility, nor shall it be 
stayed, or the summary snit be allowed to proceed, unless the amount 
claimed be lodged in cash, or in Goyernment Securities, or in notes of 
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the Bank of Bengal, by the talookdar. contesting the demand ; and if 1871 
such deposit be not made, the alleged defaulter will have no remedy, but ,_ Kursixa 
š Moan SHAHA 
by a regular action for damages aud for a reversal of the sale. w 
UXSHI 
AFTABUDDIN 


Baboo Annada Prasad Banerjee (with him Baboo Chandra eee 


Madhab Ghose) for the appellants,x—There were no arrears of 
rent due in respect of the putni mehal. The deposit with the 
Collector’s treasury clerk prior to the day fixed for the sale, 
was a legal payment, and sufficient to have stayed the sale, 
By clause 2 of section 8 of Regulation VIII of 1819, it is pro- 
vided that the sale shall only take place “ if the amount claimed 
be not paid before the Ist of Jaista following.” This clause - 
applies to the present case, where the zemindar’s claim was not 
disputed. The payment by the putnidar into the Collector’s 
treasury was a payment contemplated by the word “ paid” as 
used here. In this clause there is no mention of the party to` 
whom “the amount claimed” is to be paid. It would be there- 
fore optional with the putnidar to pay either to the zemiadar 
direct or to the Collector, The custom invariably had been 
of making such payments to the Collector before sale. The 
similar use of the words “ pay” and “ lodge,” in sections 13 and 
14 of the same Regulation, is in favour of the construction 
sought to be put upon the word “ paid” in clause 2 of section 8, 
No doubt, sections 13 and 14 distinctly provide for payments and 
deposits being made with the Collector by under-tenants of 
putnidars, and by putnidars who dispute the zemindar’s claim, 
but still they show that the two words “ pay” and “lodge” are used 
to mean one and the same act. Still it may be argued that in 
the latter sections of the Regulation, payment to the Collector is 
expressly mentioned; but in clause 2 of section 8, which applies 
to the present case, no mention is made of the Collector as a 
person who could receive payments, But the answer to this 
objection would be, Ist, the custom that such payments have 
invariably been made to the Collector; 2nd, that the Collector 
holding a sale under section &is not a mere auctioneer, but an A 
officer who could exercise a judicial discretion as to staying 
and postponing a sale, and therefore ay officer who could by 
virtue of his office do a less important work,—viz., receive the 
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money due; and lastly that the proceedings under section 8 are 
in the nature of a suit for arrears of rent; and, as such, there 
is an inherent right in the putnidar as judgrent-debtor to pay 


Artasuppx the amount of his debt (the arrears of rent due) to the Court, 


MAHOMED., 


who would in this case be the Collector. In all the other ins- 
tances which are provided for in this Regulation, it is clear that 
the Collector is expressly empowered to exercise a judicial dis- 
cretion in certain cases. It is absurd therefore to suppose thatin 
section 8 he is a mere exccutive officer, simply an auctioneer. 
For these reasons the payment in the present case was good 
and lawful, and the sale which has been wrongly held should be 
set aside, 


Baboo Kalimohan Das (with him Baboos Ramesh Chandra 
Mitter and Srinath Banerjee), for the respondent, purchaser. 
Clause 2 of section 14 of Regulation VIII of 1819 refers only 
to cases in which the putnidar contested the zemindar’s demand, 
and not to cases of arrears which were undisputed. In the pre- 
sent case the claim of the zemindar was not questioned. Regu- 





“lation VIII of 1819 provides for payment by a putnidar of the 


arrears of rent due to the zemindar into the Collector’s office 
under certain circumstances; andin the present suit, none of 
these circumstances occur, There is no provision in Regulation 
VIII of 1819 authorizing a payment to the Collector in cases in 
which the putnidar does not dispute the justness of the zemin- 
dar’s claim, and the present suit is such a case. The Collector 
can only in an undisputed case hecept payment from the putni- 
dar at the hour of sale, as section 10 of this Regulation plainly 
shows. The payment which was made in this case was not 
authorized by law, and was one which the zemindar or the Collec- 
tor holding the sale was not bound to recognize. Custom cannot 
take the place of law; and in the present litigation, no evidence 


pas been given even of the existence of such custom. The sale 


was held in strict conformity to the provisions of Regulation 
VIII of 1819, and could not be sat aside. See The Collector 
of Tipperah v. Goluck Chunder Shaha (1). 


(1) 8. D. Ay 1859, 621. 
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Baboo Annadaprasad Banerjee in reply. 1871 
a pepe 
weg ` OHAN SHAHA 
MITTER, J.—I am of opinion that a putnidar, whose tenure v 


, A. Mow 
has been advertized for sale by the Collector under the provisions AFTABUDDIN 


of Regulation VIII of 1819, is entitled to pay to that officer pore 
the amount of arrears claimed from him by the zemindar, and 

that such a payment, if duly made within the period of the 

notice issued under the second and third clauses of the 8th sec- 

tion of that Regulation, is a legal bar to the sale. 

- I take it to be an undisputed proposition of law, that a per- 
son who is sued in a Court of Justice for a specific sum of 
money, is entitled to bring that money into Court together with ‘ 
the costs incurred by the plaintiff up to the date of the payment, 
and that such a payment, if duly made, is sufficient to put a stop 
to all further proceedings against him and his property upon the 
same cause of action. The question, therefore, is whether a pay- 
ment to the Collector by a putnidar, whose tenure has been 
advertized for sale under the provisions of Regulation VIII of 
1819, is entitled to be ranked in the same category as a “ pay- 
ment into Court” within the meaning of the above proposition. 

I am of opinion that this question ought to be answered in 
the affirmative. 

(After reciting sections 8, 9, 10, 13 and 14, clause 1 and 2, 
his Lordship continued.)—The above provisions are, in my 
opinion, sufficient to show that a proceeding under Regulation 
VIII of 1819 is in fact a summary suit for rent instituted in a 
Court of Justice, although it is required to be dealt with in a 
somewhat peculiar manner. Indeed the very word “ Court” is 
expressly used in clause 2 of section 13, and as the functions 
which the Civil Court of the district or the Registrar of that 
Court had to perform under the Regulation, as it originally 
stood, have been all vested in the Collector by subsequent 
legislation, the cutcherry of that officer must be necessarily 
regarded as a “Court” within the meaning of that clause, 
and therefore within the meawivg of the Regulation itself. - 
The expressions “ amount claimed,” “ amount of the demand” 
frequently used in the sections cited above, clearly show that 


the zemindar is the plaintiff in the suit, and we must therefore 
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look upon the petition filed by him under clauses 2 and 3 
of section 8 as the plaint by which that suit is commenced. 
Indeed the very expression “ summary suit” is distinctly used 
in clause 2, section 14, and if it is once admitted that the pro- 
ceeding is a summary suit, a payment to the Collector would 
stand precisely in the same category as a payment to any other 
Court of Justice in any other suit for money. 

It has been argued that clause 2, section 14, refers to cases in 
which the putnidar has come forward to contest the zemindar’s 
demand, and that it would be therefore improper to charac- 
terize the proceeding in an uncontested case as a summary 
suit within the meaning of that clause. This objection is 
not entitled, in my opinion, to any weight whatever. In the 
first place it is clear that even in uncontested cases the Collector 
is bound, under the express provisions of section 10, to enquire 
whether there is an arrear or not, although the enquiry is 
directed to be confined in such cases to the mere inspection of 
the accounts produced by the zemindar, who alone is answer- 
able for their authenticity. Conceding however that an enquiry 
of this sort is not, strictly speaking, such as is ordinarily made by 
a judicial tribunal, the character of the proceeding would still 
remain the same. That proceeding must be supposed to have 


commenced with the petition filed under the 2nd and 3rd clauses” 


of section 8; and itis upon that petition, treated as a plaint, 
that the Collector has to make his award under clause 2 of 
section 14, for there is no provision in the Regulation which 
requires the presentation of any other plaint or petition on the 
part of the zemindar. The mere fact that the putnidar has 
not come forward to deny the truth of the zemindar’s claim, can- 
not alter the character of the proceeding from what it was at the 
time of its original institution. It was a suit at its commence- 
ment when the zemindar’s petition was filed, and it must conse- 
quently retain the character of a suit until it is terminated 
either by an award under clause 2, section 14, or by a sale held 
in the mode prescribed in the Rubakari required to be recorded 
by the concluding words of section 10. If the defendant in the 
suit is desirous of having a summary investigation, he is entitled 


_to have it by the express terms of the Regulation ; but in a 
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case in which no such investigation is asked for, the Legislature 1871 
could well afford to dispense with its necessity, for an appeal to, Krisuxa 
the Civil Court in the shape of a regular suit is after all the oe 
only ultimate remedy in either case. An undefended suit is Arranuppix 
. MAHOMED, 
just as much a suit as a defended one, and the mere fact that 
the Legislature has laid down two different modes for their dis- 
posal, cannot make any difference whatever in the determination 
of the question now under our consideration. 

Every contested case, it is clear, must be regarded as a sum- 
mary suit under the express wording of clause 2, section 14, 
and as the position of the putnidar in such a case is precisely the 
same as that of a defendant in a suit for money, there can be 
no doubt whatever that he is entitled to save his tenure from 
sale by paying to the Collector the full amount of rent due 
from him to the zemindar, provided that the payment is duly 
made within the period of the notice which has been so often 
referred to. Even on the day of sale it is competent to him to get 
the sale stayed or postponed, by “lodging” the amount in cash 
or Government securities, under the provisions of clause 2, sec- 
tion 14; and it is to be further borne in mind that there is 
nothing in the language of that clause to support the conten- 
tion, that the said amount cannot be so lodged on any previous 
date although it falls within the period of notice. It has been 
suggested in the decision of the late Sudder Court, relied upon 
by the Subordinate Judge in this case, that there is a wide dis- 
tinction between paying money into Court and lodging money 
in Court. Both the expressions however are used in clause 2, 
section 13, and the only distinction that I can find between them 
is that the one refers to an unconditional payment, whilst the 
other refers to a mere deposit, or in other words to a payment 
clogged with conditions dependant upon some contingent event, 
as, for instance, the completion of the award referred to in 
clause 2, section 14, the non-payment of the balance by the 
putnidar up to the date fixed for the sale, &c., but this distinc- 
tion cannot affect the question if any manner whatever. Sup- 
pose, for instance, that an award is made under clause 2, sec- 
tion 14. Suppose also that it is made some days before the day 


fixed for the sale, If in such a case the putnidar can save his, 
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tenure from sale by lodging the amount claimed in the Collec~ 
tor’s office even so late as the day fixed for the sale, oan he not 
do the same thing by lodging it in the same place on an earlier 
day not beyond the period of notice? Aud if the amount can 
be so lodged conditionally on any day within that period, can it 
not be paid unconditionally to the same functionary whether 
before or after the date of the award above referred to? 

If we allow then that a payment to the Collector, if made 
within the period of notice, is a legal bar to the sale in contested 
cases, what reason haye we to come to a different conclusion 
upon the validity of such payments in uncontested cases? Can 
it be supposed for one moment that the Legislature ever intended 
that a dishonest defaulter who has come forward with a false 
denial of his landlord’s claim should enjoy greater favilities for 
paying the arrears, than one who has come forward with an 
honest admission of its truth, and who is perfectly ready and 
willing to pay into Court the full amount of rent claimed to be 
due from him. According to such a contention, all that a put- 
nidar would have to do in order to give validity to the pay- 
ment would be to start with a false repudiation of his liability, 
and I am therefore of opinion that it is entitled to no weight 
whatever. 

That a direct payment to the Collector affords an invaluable 
security to the putnidar is evident not only from the fact of 
its being a payment in a public office, but also from the very 
nature of the proceeding itself. The zemindar may insist upon 


. the sale by repudiating any private payments made to himself 


or to his authorized agent, and unless the putnidar is in a posi- 
tion to secure a favourable award before the date of sale, he 
must submit to his property being sold by the Collector, 
although he is entitled to bring a regular suit for the reversal 
of the sale. Why then are we to suppose that the Legislature 
intended to deprive him of the above security, at the very time 
when it was arming the Collector with such plenary powers on 
behalf of the ,zemindar? It i$ true that money paid to the 
Collector does not immediately pass to the zemindav’s hands, 
but, besides that the fatter is always at liberty to draw it with 


the least possible delay, it is beyond qll dispute that a little 
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inconvenience of. this kind is the inevitable lot of every person 1871 

who is obliged to resort to a Court of Justice or to any other ,, Krisisva 
OUAN SHATA 

public authority for the recovery of his dues, ‘Kosai 

Clause 2, section 13, gives power to the talookdars of Arrasuppin 
inferior degree to pay the amount into Court or even to lodge it aera 
antecedently, but the inconvenience suffered by the zemindar in 
the case of such a payment is precisely the same as in the case 
of a payment made by a putnidar. It is true that the putni- 
dar is bound to pay his rent directly to the zemindar, before lie 
is actually sued for it, but after a suit has been once commenced, 
there is no reason whatever why he should be deprived of a 
privilege which is every day exercised by a defendant in an 
ordinary suit for money. 

It has been argued that there is no express provision in Regu- 
lation VIII of 1819, authorizing a direct payment to the Collector. 
I am by no means prepared to admit the correctness of this argu- 
ment, even as far as it goes. The wording of the notice issued 
under the 2nd and 3rd clauses of section 8 of the Regulation 
appears to me to be a sufficient authority for such a payment. That 
notice is issued by the Collector, and it simply tells the putnidar 
that if the amount claimed be not paid within a fixed date, his 
tenure will be sold in liquidation. In the absence, therefore, of 
any specific directions as to the person to whom or the place where 
the payment is to be made, the putnidar would be fully justified, 
in my opinion, in paying directly to the very officer by whom 
the notice is issued. Thatthe tenure can be saved from sale 
even in uncontested cases by lodging the amount in the Collec- 
torate seems to be pretty clear from the provisions of clause 1, 
section 14, The provision made for contested cases in clause 2 
of that section is a mere amplification, as is clearly shown by 
the use of the word “ also,” and if we admit that the putnidar 
is entitled even in an uncontested case to save his property by 
lodging the amount, there seems to be no reason why he should 
not be permitted to do so by “ paying it” unconditionally as 
the amount of arrears admittedly due from him. Ido not mean . 
to say that there is anything in the language of the notice above 
referred to, to show that a’direct payment ġo the zemindar or his 
agent would not be just as valid in law as a payment to the 
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Collector, but I think that the putuidar is fully entitled to say 
that that language is at any rate sufficient to justify both sorts 
of payment. It is beyond all question that a payment in Court, 
after legal proceedings have once commenced, is much more 
favoured by public policy than a payment out of Court, as may 
be seen from the provisions of section 206, Act VIII of 1859. 
The publicity attached to the first kind of payment is almost a 
sure guarantee against further litigation upon the same cause of 
action, and there is no reason whatever for thinking that the 
framers.of Regulation VIII of 1819 intended to deprive the put- 
nidar of that guarantee by the adoption of a contrary policy, 
when the sole object of the proceeding directed to be held by 
that Regulation was to enable the zemindar to realize his rents 
with facility. 

But even if it is conceded that there is no express provision 
in Regulation VIII of 1819, authorizing a direct payment 
to the Collector, it must be admitted, on the other hand, that 
there is no express provision to the contrary; and the case must 
therefore fall within the operation- of the general principle 
enunciated at the commencement of this judgment in regard 
to payments into Court. No express provision was necessary 
in the case of the putnidar, who is in fact the defendant in 
the suit, and against whom directly the zemindar’s claim is 
brought. The case of the durputnidars referred to in gec- 
tion 13 stands on a quite different footing. They are not 
parties to the proceeding, which is one entirely between the 
zemindar and his tenant the putnidar, and it was therefore 
necessary to make some special provision for the protection of 
their interests, they being not in a position as third parties to 


: avail themselves of the general principle above referred to. 


Such a provision would have been superfluous in the case of the 
putnidar, and as the object of the Legislature in making that 
provision was to protect the durputnidars from the conse- 
quences of the putnidar’s default, the extension of a similar 
privilege to the latter would be nothing but an additional step 
in the same direction. If the putnidar is not allowed to pay to 
the Collector, the coneequences would be as injurious to him as 


to his undertenants ; for the Collector is bound to proceed with 
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the sale without reserve, even in.cases in which the rent has been __ 1871 
actually paid to the zemindar, if the latter chooses to repudiate yoga, 
such payment on the day appointed for the sale, and the dur- ay fine 
putnidars are not in a position to pay the amount Itis clear 4mtsnuppin 
therefore that the security afforded by a payment in a public 
office is as necessary for the protection of the putnidar as for 
that of the durputnidars; so that the existence of a special 
provision in favour of the latter, rather goes to strengthen the 
position which I have been seeking to establish. 
Some stress has been laid upon the words of section 10, which 
say, “a person shall be present on the part of the zemindar with 
a particular statement of the payments made uptotheday of . 
sale.” Butthese words merely go to show that a private pay- 
ment to the zemindar himself is not prohibited by the Regula- 
tion, and that such a payment would be sufficient to stop the sale 
ifthe zemindar would choose to admit it. Suppose, for instance, 
that the zemindar is living at a great distance from the district 
in which the proceeding is instituted, which must be the district 
in which the putni is situated. Suppose also that he has got no 
one in that district duly authorized to receive payments on his 
behalf. The agent required to be present on the day of sale 
need not be authorized to receive such payments, for he is 
required merely to produce a statement showing the payments 
made up to the date of sale. If the day of sale is near at hand, 
and if there is no time left to enable the putnidar to go and 
pay his rent directly to the zemindar, is the Collector to sell his 
property although he is perfectly ready and willing to pay down 
the entire amount then and there, or even on an earlier date ? It 
is true that a debtor is bound to pay his debt as soon as it 
becomes due, and that it is for him to go to his creditor for the 
purpose of making the payment; but these reasons can be 
scarcely urged in support of the contention that the putnidar 
is to loge his property by a public sale if he is ready and will- 
ing to pay the full amount due from him to the very officer by ® 
whom that sale is to be made. „The notice issued under clauses 
2 and 3 of section 8 gives him a full month’s time to pay, but 
if we deny him the privilege of paying to the Collector, the result 
would be, in some cases at least, to deprive him of the full 
benefit of that period. e, x i 
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Suppose again that the full amount of the claim is offered to 
the zemindar in the first instance, and the zemindar refuses to 
receive it. Can it be contended that even in such a case the 
putnidar would not be competent to pay it to the Collector and 
thereby to save his tenure from the threatened sale? Such a 
contention would be in my opinion absurd on the face of it ; and 
yet the same arguments which can be brought forward in this 
case, might be urged with equal force in support of it. 

The only other light in which we can possibly regard the 
Collector is that of an agent of the zemindar, appointed by the 
law for the realization of his dues from the putnidar. But in 
such a view a payment to the Collector would stand precisely 
on the same position as a direct payment to the zemindar him- 
self, particularly if it is made after the issue of a notice like 
that prescribed by clauses 2 and 3 of section 8. 

The next question which we have to determine in this case 
is, whether the payment relied upon by the plaintiffs was duly 
made or otherwise. 

That it was made within the prescribed time, is not disputed, 
nor has any question been raised as to the sufficiency of the 
amount. 

The plaintiffs alleged that they paid the money to the account- 
ant of the Collectorate who was authorized, according to the 
practice, prevailing therein, to receive such payments; and that 
they have got a receipt which they have filed in evidence. 
This receipt consists of a duplicate challan containing a full 
specification of the object for which the payment was made, and 
an endorsement on the back of it under the seal of the Collector 
acknowledging the receipt of the money. The defendants con- 
tend that this mode of payment was irregular, and that the 
plaintiffs ought not to derive any benefit from it, particularly 
when they took no steps whatever to give any notice of the 
payment either to the Collector orto the zemindar. The accountant 
of the Collectorate has been made a defendant in this case, and 
the plea set up by him is that it was no part of his duty to 
inform the Collector of the payment. 

This part of the case, however, has not been gone into by the 
Subordinate Judge.” He says “they (the plaintiffs) do not 


-pretend that they are covered eby the Batni Sale Law of 1819, 
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No. 8, in making the deposit at the Collectorate before the sale. 


All they say is this: that it was the custom at the Collectorate | Karsna 


to receive such deposits from defaulting putnidars and to stop 
the sale; and that they had made the deposit in conformity to 
that custom. But no custom however long practised, could 
justify the violation of the law.” 

I have already shown that there was no violation of law in 
this case, and if the custom of the Collectorate was, as it is 
represented by the plaintiffs, there seems to be no reason whatever 
why they should not get the full benefit of the payment. 
Whether we look upon the Collector as a judicial officer presid- 
ing over æ Court of Justice in which a summary suit for rent 
has been instituted by the zemindar, or as an agent of the latter, 
it seems to be equally clear that the plaintiffs ought not to suffer 
for having acted in conformity to a custom prevailing in his office, 
I would therefore send this case back to the Subordinate Judge 
under the provisions of section 354 of the Civil Procedure Code 
for the purpose of enquiring into the following points, namely,— 

lst. What was the customary mode prevalent in the Collec- 
torate of Tipperah with reference to the receipt of monies paid 
by putnidars whose tenures were advertized for sale under 
Regulation VIII of 1819. 

2ndly. Whether the plaintiffs were bound according to that 
custom to do any thing more than that they have done in order 
to complete the payment relied upon by them in this case. 

8rdly. Whether the accountant of the Collectorate had any 
authority to receive that payment, and whether he or any other 
Amla on the Collector’s establishment was bound, according to 
the customary routine of his duties, to give notice of it to the 
Collector in order to stop the sale. 

4thly. Whether the said payment came to the knowledge, or re- 
ceived the sanction, of the Collector at any time before the sale. 

The most important evidence on these points is likely to come 
from the Collectorate itself; but the parties ought to be allowed® 
to produce any evidence they may think proper. 


MAOPHERSON, J.—The object of this guit is to set aside asale 
of a putni tenure, which was sold, under Regulation VIII 
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of 1819, for arrears of rent claimed by the zemindar: and the 
question at issue seems to me to turn very much on the construc- 
tion to be put upon certain sections of that Regulation. 

(After reciting sections 8, 9,10, 13 and 14, clause 1 and 2, his 
Lordship continued. )—In the case now before us, the facts are that 
after the sale had taken place, apparently in the manner pre- 
scribed by law, it turned out that the putnidars had, some days 
before the sale, paid into the office of the Commissioner the amount 
of arrear specified by the zemindar in his notice of sale. So far, 
however, as the evidence goes, the putnidars gave no notice to the 
Commissioner or to the zemindar or his agent that they had made 
any paymentinto Court: both the Commissioner and the person 
attending the sale on behalf of the zemindar, were at the time of the 
sale entirely unaware that any such payment had been made,— 
as also was the purchaser. ‘The plaint contains various allega- 
tions of fraud, notice, refusal of money tendered, and the like: 
but no evidence has been given in support of those allegations. 

For the putnidars, it is contended that the money having 
been brought into Court, there was no balance due at the time 
of sale, and therefore the sale ought to be reversed. 

For the zemindar and purchaser, it is contended (and as it 
appears to me rightly) that the putnidars are not entitled to 
treat the payment of the money into Court as a payment to the 
zemindar, and that therefore the balance claimed by the zemin- 
dar did remain unpaid at the time of sale, which consequently 
cannot be impeached. 

I agree in the opinion that a zemindar’s petition and notice 
of his intention to sell under section 8 of Regulation VIII of 
1819 is not in any legal sense a “suit,” and I also think that 
& payment into Court without notice to the person entitled to 
receive the money, is no payment to that person in the absence 
of any law declaring that it shall be deemed to be payment 
to him. 

There is nothing in Regulation VIII of 1819 which either 
expressly or impliedly declares, that a payment, such as the 
putnidars in this case made, shall be deemed to be payment 
to the zemindar. It is expressly declared that talookdars of 
the second degree may stay the sale by paying into Court the 
* . e 
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money declared due on the day of sale, or lodging or depositing 
the money antecedently for the purpose of eventually answering 
any demand that may remain due on the day fixed for aale (in 
so much that it has been decided that “talookdars of the second 
degree” are bound to bring the money into Court, and are not 
entitled to pay direct to the zemindar,— Mirza Mahomed Hossein 
Ali v. Shaikh Bukaoollah (1), but there is no such declaration 
as regards putnidars or talookdars of the first degree. On the 
contrary, the language of Regulation VIII shows rather that the 
only case in which it was contemplated that the putnidar was to 
bring the money into Court, was that provided for in clause 2 of 
section 14, the case of the zemindar’s demand being contested 
and the putnidar applying for a summary investigation. _ 

By clause 2 of section 8, the original notice informs the 
putnidar that his tenure will be sold if the amount claimed is 
not paid before the appointed day: but nothing is said as to 
bringing the money into Court, and payment in the ordinary 
fashion is alone contemplated. 

By section 10, it is the zemindar’s agent who is at the time 
of sale to state the payments made up to that day: and the 
agent’s atatement is to be inspected, and the existence of a 
balance ascertained therefrom: the zemindar is exclusively 
responsible for the correctness of the statement: and the officer 
conducting the sale is responsible only for publicity and fair- 
ness, and observance of prescribed rules. All these provisions 
evidently contemplate payments being made to the zemindar. 
If payments into Court had been contemplated, the provisions 
of this section must have been different, and we certainly should 
expect to find the Court declared responsible for them. 

Then come the rules allowing the durputnidars, &c., to 
save themselves by paying the money into Court. These rules 
are immediately followed by clause 1 of section 14, which is 
much relied on for the appellants. As to this clause, I think 
that its proper interpretation is that the sale is not to be “stayed, 
“or postponed on any accaunt, unless the amount of the 
demand be lodged” in the sense in which alone the word lodged is 


(1) 6 W. R., 84. 
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used in Regulation VIII, ie., lodged by a“ talookdar of the 
second degree” under the provisions of section 13, or lodged by 
a putnidar applying for a summary investigation under clause 2 
of section 14. The word “lodged” as used in clause 1 of gec- 
tion 14, has, to my mind, no legal meaning save such as is to be 
gathered from the use of the word in section 13 and in clause 2 
of section 14. 

If the word “lodged” in clause 1 of section 14 is read in this 
limited sense, there is absolutely no ground for saying that 
Regulation VIII any where contemplated the putnidars bringing 
into Court the arrears claimed by the zemindar, except in the one 
case provided for by clause 2 of section 14. There being thus 
nothing in the Regulation which makes a payment into Court, of 
itself, a payment to the zemindar, I think it is impossible to say 
that, under the circumstances which occurred in this instance, 
the balance claimed by the zemindar did not “remain unpaid 
upon the day fixed for the sale.” ` 

I further am of opinion that, whatever the ordinary practice 
of the Collector’s office may have been, this sale cannot now 
be set aside if it was made strictly in accordance with law. The 
existence of a loose or irregular practice in the Collectorate 
will not entitle usto reverse this particular sale if it was in 
itself regularly held, and if there isno evidence of anything 
fraudulently or wrongly done by the purchaser, or by the 
gemindar. Itis said that the position of the putnidars is one. 
of great hardship. But Ido not see that this is so. It ig not 
now for the first time that it is held that putnidars are bound 
to deal directly with their zemindars, and are not entitled to 
pay the balance claimed into Court. In 1859, clauses 1 and 2 
of section 14 of Regulation VIII of 1819, were construed by 
the Sudder Court in the same sense in which I would now 
construe them in the case of The Collector of Tipperah v. 
Goluck Chunder Shaha (1). Then the laches of the putnidars 
throughout has been most remarkable. 

No doubt, in the course of thig suit, the existence of a very 
loose and improper practice in the office of the Collector has 


(1) 8. D. A. 1859, 521. 
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been disclosed. In the first place, the office received a balance _ 1871 
which was due from a putnidar to a zemindar, and which was omas Suara 
paid in by the putnidar expressly to save his estate from sale, 4% 
when the Collector was aware that such payment by the put- eaten 

y HOMRD, 
nidar would not legally have the effect which the putnidar 
supposed it would have. And in the second place the Amla of 
the Collectorate having received the putnidar’s money, never 
informed the Collector, or any body else, of the fact, so that, 
in ignorance of it, the putni was sold some days subsequently. 
The Collectors office is clearly greatly to blame fop what 
occurred. But the putnidars themselves are also greatly to 
blame, so much so, that I may say they have themselves to 
thank for the result. They wilfully abstained from paying their 
zemindar whom they were bound to pay, and chose in preference 
to pay the money into Court: having paid it into Court, they 
gave notice of what they had done neither to the zemindar nor 
to any body else: and they stood by and allowed the sale to 
proceed without ever suggesting that they had already placed 
the money in Court. 

I do not see that, under the circumstances, there is any reason 
why the case should be remanded: for in my opinion the 
plaintiffs could in no possible event now be entitled to a decree. 


I would dismiss the appeal with costs. 


Norman, J. (after briefly stating the facts, and reciting sec- 
tions 8,9, 10, 18, and 14, continued.)—There is nothing in 
Regulation VIII of 1819 which empowers a putnidar to make a 
deposit, either in the Judge’s Court or in the Collectorate before 
the day of | sale, or which gives to such payment, if made, the 
effect of a payment to the zemindar or his agent. 

It is not pretended that any tender of the rent had been made 
at the Mal Kutcheri of the zemindar, or that the payment into 
the office of the Collector was made after such tender in the 
mode prescribed by Section 4 of Act VI of 1862, B. C., with 
any declaration such as is prescribed by the 5th section of 
that Act. 

The second clause of section 14, Regulation VIII of 1819, 


provides for cases where the putnidars contest the zemindar’s. 
i z 21 X 
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demand of any arrears. The putnidar, in such cases, is em- 
powered to apply for a summary investigation within the period 
of notice, but even in such cases if the zemindar insists on his 
demand, the sale is not to be stayed, nor will the summary suit 
be allowed to proceed unless the amount is lodged by the 
putnidar, contesting the demand; and if. such deposit be not 
made, the alleged defaulter will have no remedy but by a regular 
action for damages and for a reversal of the sale. l 
My learned colleague, Mr. Justice Mitter, is of opinion 
that, if the payment to the accountant of the Collector can 
be treated as payment to the Collector, it would of itself put 
a stop to all further proceedings. With the greatest respect for 
his opinion, I am compelled to say that I cannot agree with him. 
He assumes, in the first place, that the petition to the Collector 
is a summary suit. But an application for the sale of a tenure, 
where aright of sale has been specifically reserved in order 
that the applicant, out of the proceeds of the sale, may realize 
his rent, seems to me to be something quite distinct from a 
suit. The investigation which may be demanded by the putni- 
dar under clause 1, section 14, is no doubt a summary suit. 
But the sale is not to be stayed till that suit is decided. Before 


` its determination the sale may proceed on the responsibility of 


the zemindar. The proceedings on the petition of the zemindar 
to bring the estate to sale are more nearly analogous to the 
remedy by distress, than to a suit. 

But suppose we treat the petition under section 8 as the com- 
mencement of a summary suit, it isnot a suit for money. It 
is a proceeding to enforce a particular stipulated remedy. I 
know of no reason or principle on which it can be said, that 
in a suit to enforce such remedy the Court-has, independently 
of any special authority conferred by statute, power to receive 
money paid into Court so as to bar the remedy. Could it be 
contended that in a suit for an injunction or specific performance 
or in an action for damages the Court would have power to accept 
some pecuniary payment which it might assume to be a satisfac- 
tion of the plaintiff’s claim. No doubt, in a suit for a specific 
ascertained or ascertamable sum of money, the defendant has a 
right through the intervention of the Court to satiefy the claim, 

e - 
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He may obtain an order for liberty to pay into Court the amount 
of the claim. In Hallet v. The East India Company (1), which 
was a rule to show cause why the defendants should not have 
leave to bring into Court the sum of £2,670 for demurrage, the 
principle on which the Court proceeds in such cases is very 
clearly stated :—% where the sum demanded is a sum certain or 
“capable of being ascertained by mere computation without 
“leaving any other sort of discretion to be exercised by a 
“Jury, itis right and reasonable to admit the defendant to 
“pay the money into Court and have so much of the plaintiff’s 
“demand upon him struck out, and that if the plaintiff 
“will not accept it, he may proceed at his peril.” This is 
done upon a rule duly served or on notice to the plaintiff. 
There is no case'that I am aware of in which it has ever been 
held that a defendant can bring money into Court privately 
and secretly on an ex parte application and without giving 

otice to the plaintiff either of his intention to pay, or of the 
. 4 that the money has been paid into Court and may be 
taken out by the plaintiff. The case I have mentioned above 
was a rule which gave notice to the plaintiff. Act VI of 
_ 1862 (B. C.), sections 4 and 6, and the form of plea 
of payment into Court in England which is given by a rule 
of Court having the force of a statute, provide for notice 
to the plaintiff informing him that the money is in Court ready 
to be paid out to him if he chooses to take it (2). Payment into 
Court does not, as my learned colleague supposes, of itself put 
a stop to further proceedings in the action; it merely justifies 
the Court, after notice to the plaintiff, in making an order 
for the stay of proceedings, where the whole demand of the 
plaintiff is satisfied by the defendant placing the amount of 
that demand at the disposition of the plaintiff. In other cases 
the plaintiff, on receiving notice of the payment into Court 


(1) 2 Burrow’s Rep., 1120. declaration, or as to £ —— parcel of the 

(2) But see the form of plea of pay-e money claimed, or as to the residue of 
ment into Court, under the C. L. P. Act the money claimed, or as the case may 
1852, section 71. “The defendant by ——-_ be ; ] brings into Court the sum of £ —~ 
his attorney [or in person, and if the and saya thatthe said sum is enough to 
ples is pleaded to part only of the decla- satisfy the claim of the plaintiff in res- 
ration, say, as to the —— Gourt of the e pect of the matter herein pleaded to.” 
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towards satisfaction of his demand, may either take ont the 
money and accept it in satisfaction, or proceed in the suit at 
the peril of a decision against him if he fails to establish his 
claim, to an extent beyond that which the payment into Court 
is sufficient to cover. 

I think it clear that if the payment to the Collector’s 
accountant made before the day of sale be treated as equivalent 


‘to payment to the Collector himself at the time when it was 


made, it would not ipso facto amount to a stay of the pro- 
ceedings. I think that an irregular payment to the Amla 
of the Collectorate, not immediately notified to the Collector, 
ought not to be treated as payment to the Collector, so as 
to affect the rights of a zemindar who had had no notice of 
such payment. If such presumption could be made, it would 
open a door to fraud and litigation and injure both zemindars 
and putnidars by imperilling the security of titles acquired at 
sales on account of arrears of rent. Can the payment to the 
Amla of the Collectorate be treated as payment to the zemindar? 
Clearly not. “To pay” isto “discharge a debt.” To make 
a good plea of or, in other words, to establish, the defence of 
payment, the payment must be made to the creditor or to some. 
agent of his having authority to receive the money in satisfaction 
of the debt. Now the Collector’s accountant was, in no sense, 
the agent of the zemindar to receive this rent. It cannot then 
be said that the balance claimed by the zemindar did not remain 
due on the day fixed for the sale. 

The sale having been for an arrear of rent due at the time 
of the sale,.I think it is final and binding and cannot, now be 
set aside. It seems to me that the plaintiffs have no ground to 
ask for relief on any principle of equity. The zemindar in 
putting in force the remedy which the law gives him for the 
security of his renthasdone no wrong. He has simply exercised 
his legal right and has been guilty of no default. Ifa decree 
were to be made under section 14 reversing the sale, it would 
be manifestly contrary to justic® to indemnify the purchaser 
against the loss he would sustain at the charge of the zemindar. 
The purchaser has done no wrong to any one. He has 
acquired a legal title at a sale duly held in pursuance of the 
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powers given by the Regulation. It would be most unjust to _ 1871 
deprive him, without cause, of the property which is now vested ,, Kasma i 
by the sale in him. If the plaintiffs have suffered a loss, it seems 4? 

to me that the loss has been caused by their own default. Had ArcssuDpIn 
they chosen to attend at the Collectorate at the time of sale : 
with their receipt: had they contended then and there that the 
arrears were not due; that what had taken place amounted to 
a payment of the rent: had they produced the receipt of the 
` Collector’s accountant showing that the full amount of rent had 
been deposited in the Collectorate, there can be no doubt but 
that the Collector would have stayed the sale. They did 
nothing of the sort. The defendants then have only themselves to 
blame for the loss which they have doubtless sustained. The 
decision of the Deputy Collector appears to me to be perfectly 
correct. 

There is one point which was adverted to during the argument. 
The plaintiffs alleged that they had tendered the amount of the 
rent to the Mofassil agent of the zemindar, Raja Sattya Saran 
Ghosal. This the Raja by his answer denied. It appears that 
the plaintiffs, though they gave a list of witnesses to prove this 
point, did not deposit the necessary expenses and diet-money for 
these witnesses. After we had gone into the facts, the objection 
that an issue on this subject had not been tried was abandoned 
by the appellant’s Vakeel. 

The appeal must be dismissed with costs. 


Appeal dismissed. 
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Before Mr. Justice Norman, Officiating Chief Justice, Mr. Justice Kemp, 
Mr. Justice L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice 


Mitter, 
1871 MUSSAMAT JAMILAN AND ANOTHER (TWO OF THR DEFENDANTS) 
June 8. v, LATIF HOSSEIN (PLAINTIFF) AND ANOTHER (DErenpant).* 


Mahomedan Law—Pre-emption—Tulub-ishhad, 


It is not n binding rule of law that the tulub-ishhad by a pre-emptor, if made 
within a day after tho receipt of intelligence of the purchase, is necessarily in time 
for the preservation of the right of pre-emption. The due and sufficient observ- 
ance of the formality of tulub-ishhad, as to time, is a question to be decided in each 
case by the Court which has to deal with the facta, 


Tue plaintiff, who was a sharer in Mauza Ghowspore Goor- 
war, brought this suit to recover by right of pre-emption the 
share of Mussamat Hamdan, which she gave out that she had sold 
on the 8th October 1869 to Mussamats Hafizan and Jamilan for 
a consideration of Re. 1,900. It was alleged by the plaintiff 
that the sale was really made to Wahid-ul-huq, and for Rs. 1,450 
only. . 

Wahid-ul-huq denied that he had any interest in the pro- 

‘perty; and that any formal demand had been made of him by 
the plaintiff. 

Jamilan and Hafizan asserted that they were the actual pur- 
chasers, and had paid Rs. 1,900 for the property, and among other 
things stated that the plaintiff had not made such a demand as, 
in Mahomedan law, a pre-emptor is bound to make. ‘ 

The Judge who tried the case in the Court below, said in 
his judgment :— The plaintiff states that he reached Behar on 
the evening of the 11th October 1869 at 7 P. x., and then heard of 
the sale to defendants from Mahomed Khalil, whereupon he 
immediately performed the ‘ tulub-mawasabat ;’ and that on the 
12th at about 5 P. m., he wen? to the vendor's house in Behar 
to perform the ‘ tulub-ishhad.’” The Judge considered that 


* Regular Appeal, No. 174 of 1870, from & decree of the Judge of Patna, dated 
the ist June 1870, 
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the plaintiff had failed to account for the delay in making the 
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be made with the least practicable delay ; but considering him- 
self bound by the ruling laid down in Mahomed Waris v. 
Hazee Emamooddeen (1), gave a decree for the plaintiff. 

On appeal to the High Court by the fdefendant, the case 
came on for argument before Mr. Justice L. S. Jackson 
and Mr. Justice Macpherson. It was contended, on behalf 
of the appellant, that the delay of one day, if not accounted 
for, was fatal to the claim of the pre-emptor by the Mahomedan 
law, while the respondent’s pleader contended that, as a 
matter of law, the Court would not require a plaintiff claiming 
by right of pre-emption to explain one day’s delay; that, if 
a man heard of a sale of his co-sharer’s property on one day, 
and on the following day he made his demand, there was no 
delay according to Mahomedan law to be accounted for. 

The following question was referred by the learned Judges to 
a Full Bench :— Whether it is a binding rule of law that the 
tulub-ishhad, if made within a day after the receipt of intelli- 
gence of the purchase, necessarily is in time for the preservation 
of the right of pre-emption, or whether the due and sufficient 
observance of that formality, as to time, is not a question to be 
decided in each case by the Court which has to deal with the 
facts.” 


The question was referred with the following remarks by ` 


JACKSON, J.—It appears to me that the Division Bench of this 
Court in 1866 could hardly have intended to hold that, as a matter 
of law, a person claiming a right of pre-emption must be held to 
bein good time if he completed the formality of tulub-tshhad 
within one day after he heard of the purchase to which he 
objects, but that the Court which has to deal with the facts 
must be at liberty in each case to determine whether the 
shafee has complied with the dictates of Mahomedan law in 
carrying out the tulub-ishhad with proper diligence and prompti- 
tude. But, as the case in question is certainly capable of 


(1) 6 W. R., 173. 
a. . 
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bearing that construction, and, as it is based on a ruling of the 
late Sudder Court passed in 1857, in the case of Hakimmooddeen 
Bhooya v. Zuhiroodeen Bhooya (1), it appears to us advis- 
able to refer this question to the Full Bench. 

Mr. Twidale for the appellant.—It cannot be laid down as a 
matter of law that, where a pre-emptor hears of a sale one day, 
and calls on the vendor on the evening of the next, there is no 
delay or neglect on his part to fulfil the requirements of 
Mahomedan law. The law is exact and peremptory, and 
does not allow a moment’s delay where it can be helped. 
When a pre-emptor receives intelligence of a ‘sale during 
the night, and is unable to go-out and call upon witnesses to 
attest his demand, but does so as soon agit is morning, his 
demand is valid. Buthe should go out and make his demand 
in the morning as soon as people are stirring about their usual 
avocations—Ballie’s Mahomedan Law, page 484. 

The Judge felt himself bound by the ruling in Mahomed 
Waris v. Hazee Emamooddeen (2), but this Court is not bound 
by it. The ruling is contrary to Mahomedan law. It follows 
the ruling in an old case of the Sudder Court, Hakimmoodeen 
Bhooya v. Zuhiroodeen Bhooya (1), which rests on no higher 
authority than the opinion of the hazi-ul-kuzat. No authority 
from any work on Mahomedan law is cited in support of the 
proposition that a man may delay one day. The rule I contend 
for is still more clearly laid down in a well-known Arabic work 
not yet translated into English. The Mayuk (3) which says :— 
“ Nihaya says from Zakhira that, when the shafee is absent, 
and afterwards was informed of the salo, then he should make 
mawasabat, and after that he should get so much time as will 
enable him to go to the purchaser or seller of the property for 
ishhad ; but if this time has expired, and he did not himself 
go, or send some one, then the shaffa is invalid.” 

Mr. C. Gregory for the respondent.—The practice of this 
Court has been uniformly in favor of my contention. It may 
cause great inconvenience to alter it now. It ought not to be 
altered without some substantial reason. It only amounts to 


(1) 8. D. A., 1857, 454. (3) Volume IV, p., 251. 


© (8) 6 W. By 173, ° of 
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this that the Court must give some reasonable time. It is absurd 
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to say the pre-emptor must start at once on getting the informa- Sasa 


tion, and not stop until he finds the vendor or the purchaser. One 
day is not an unreasonable time to give. This is the only way a 
Court of: Equity can carry out some of the strict and apparently 
absurd conditions of the Mahomedanlaw. I rely upon Mahomed 
Warisy. HazeeEmamooddeen(1) and upon Hakimmoodeen Bhooya 
y. Zuhiroodeen Bhooya (2), and also on the uniform practice 
of the Court as clearly indicated by those cases, 


The judgment of the Full Bench was delivered by 


Norman, J.—This case has been submitted to a Full 
Bench in consequence of two decisions in the cases of Mahomed 
Waris v. Hazee Emamooddeen (1) and Hakimmoodeen Bhooya v, 
Zuhiroodeen Bhooya (2), in both which cases it was held that 
a delay of one day in making the talub-ishhad, when a 
Mahomedan is making a claim for pre-emption, is not such a 
delay as to interfere with, or prejudice, the plaintiff's right to 
pre-emption under the Mahomedan law. 

` Now we may observe that, in the case in the Sudder Reports 
of 1857, Mr. Trevor and Mr. Money, who were the Judges 
forming the majority of the Court, admitted that the futwa of 
the kazi-ul-kuzat on which they acted was not in accordance 
with the rule laid down by Sir William Macnaghten. That 
rule, which as we think is correctly stated, is as follows:— 
«c It is necessary that the person claiming the right of pre- 
“emption should declare his intention of becoming the 
* purchaser immediately on hearing of the sale” (which I may 
observe is the tulub-mawasabat), “and that he should, with the 
‘least practicable delay, make affirmation by witness of such his 


“ intention, either in the penance of the seller or of the purchas- 


s er, or on the premises,” : 

' The rule then stated by Sir William Macnaghten is that the 
tulub-ishhad should be made with the least practicable delay. 
Now, on referring to the authorities on Mahomedan Jaw which 
have been brought before the Court by Mr. Twidale, it is clear 


“Qe WLR, 178 ~ (2) S. D. An 1857, 454. 
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that the rule is one fairly deducible from those authorities. 
The first to which I may refer is Baillie’s Digest of Mahomedan 
Law. At page 483 he says :—“ The making of this demand (of 
** pre-emption) is measured by the ability to do. And when one 
“is able to make the demand in the presence, either of the pur- 
“chaser or the seller (though only by letter or a messenger), 
“ and fails to do so, the right of pre-emption is annulled, to prevent 
“injury to the purchaser. If he (that is the claimant) leave the 
“nearest to go to one more remote, all being in the same city, 
“the right is not annalled on a favorable construction; other- 
e wise, if the more remote be in another city, or in one of 
“the villages belonging to the same city.” It is plain, there- 
fore, that, if the pre-emptor, instead of going to the persons 
who reside nearest to him, goes either to the seller or pur- 
chaser who lives in another city at a distance, without 


. taking care to give prompt notice to one that is nearest, he loses 


his right. 

There is also a passage cited by Mr. Twidale from the 
Nihaya, a commentary on the Hedaya, which is thus spoken 
of by Mr. Morley in his Digest of Indian Cases. He says 
that it was written by Sheikh Akmalad-din Mahomed Ben 
Mahmud, who died in the Hijri year 786, A. D. 1384, and 
adds, “the Nihaya is much esteemed forits studious analysis 
‘and interpretation of the text.” In that book, Volume IV, 
page 251, commenting on the last line of the lst paragraph, 
page 573 of the Hedayah, where the author of the Hedayah is 
speaking of the delay of the litigation, the commentator says :— 
« Nihaya says from Zakhira that, when the shafee is absent, 
“and afterwards was informed of the gale, then he should make 
“ mawasabat, and after that he should get” (that is be allowed) 
“go much time as will enable him to goto the purchaser or 
“ geller of the property for tshhad; but if this time has expired, 
“ and he did not himself go, or send some one, then the shaffa 
* is invalid.” 

Mr. Samuels, the Judge who was in the minority when the 
case was before the Sudder Court, puts the rule, as it appears to 
me, upon the true ground. He says :—* The fatwa of the law 


“ officer is quite irreconcileable with the principles stated by 
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s Macnaghten, and no authority is given for the doctrine, 
“ which it enunciates on the subject of the tulub-ishhad. It is 
“the opinion of the law officer apparently that ¢ulub-ishhad 
“may take place at any time, subsequent to the ¢ulub- 
“ mawasabat within the period of limitation. Were this the 
“law of pre-emption, no purchaser of property from a 
“ Mahomedan would be safe; for tulub-mawasabat may be and 
* constantly is a private act which the purchaser against whom 
“the right is claimed, has no power of questioning or refuting, 
“and the tulub-tshhad is the only public act connected with the 
“claim to pre-emption of which the purchaser has necessarily 
“any cognizance. It appears to me clear from the text-books 
“that the ¢ulub-ishhad is the public affirmation of the tulud- 
* mawasabat, and that it must take place as soon after the shafee 
“ has heard of the sale, and pronounced the tulub-mawasabat, as 
“he can procure witnesses and proceed to the premises, or to 
“ the presence of the seller or purchaser. What may be ‘the 
“ < least practicable delay’ in such cases is matter of evidence. 
“The Court must decide in each case whether due diligence 
“has been used or not.” 

` We are of opinion then that the first branch of the question 
put to this Full Bench must be answered in anne negative, and 
the second in the affirmative. 


Before Sir Richard Couch, Ki., Chief Justice, Mr. Justice Bayley, Mr. Justice 
L. S. Jackson, Mr. Justice Macpherson, Mr. Justice Glover, and Mr. Justice 
Mitter. 

PANDIT SHEO PROKASH MISSER (Darunpaxrt) v. RAM SAHOY 
SING (Praryrirr.)* 


Occupancy, Right of—Ryot—Act X of 1859, ss. 6 and 7—Act VIII of 1869 
(B.C.), 8. 6 and 7. 

A ryot who has held or cultivated a piece of land, continuonsly, for more than 
twelve years, but under several written leases or pottas, each for a specific term of 
years, is entitled to claim a right of occupancy in that land, unless there is in the 
potta an express stipulation contrary thereto. 


Tue plaintiff brought this guit to recover possession of 20 
bigas and 10 katas of land cultivated by him in Mauza 


* Special Appeal, No. 692 of 1870, from a decree of the Officiating Judge of 
Bhaugulpore, dated the 20th January 1870, reversing a decree of the Deputy Col- 


lector of that district, dated the 3rd August 1869. 
e 


1871 
Deo. 22. 


166 


1871 


BENGAL LAW REPORTS. (VOL. VIN. 


Ruttunmun Babbungawan ‘in Pergunna Malki, on the ground 


Paxorr Saro that he had been wrongfully dispossessed by the defendant. 


Pro 
Misser 
v. 


It appeared that the plaintiff had held the land for nearly thirty 


Aae aera years under three successive leases, the first, from 1247 to 1254 


(1840—47), second, from 1257 to 1264 (1850 —1857), and third 
from 1264 to 1270 (1857-1864), each being for seven years: 
He was ejected in 1275 or 1276 (1868 or 1869). - 

The defence was that the plaintiff had held under terminable 
leases, and on their expiry. the defendant ejected him in Jaisti 
1275 (May 1868). 

There was no express stipulation for re-entry in the leases. 

The first Court dismissed the plaintiff’s suit, holding that he 
had no right to the land after the expiry of his lease. The 
lower Appellate Court on appeal reversed the decision of the 
first Court, and gave a decree for the plaintiff. 

The defendant preferred a special appeal, and urged that, 
under the circumstances stated, the plaintiff had not acquired 
any right of occupancy. The appeal was heard before Bayley 
and Mitter, JJ., who referred the question to a Full Bench, 
on account of conflicting decisions on the point—Shaikh 
Budurooddeen v. Haneef Mullick (1), Sheeb Dyal Paulit v. 
Dwarkanath Sookul (2), Roy Odyte Narain Sing v. Ubhurun 
Roy (3), Sadhoo Jha v. Bhupwan Oopadhya (4), Khajurannissa 
Begum v. Ahmed Reza (5), Damanulla Sirhar v. Mahmudi 


(2) 5 W. It, 180. č Tis caso was remanded for trial of 
(2) 2 Id., Act X Bul, 54. certain issues, 
(3) 4 Id., Act X Rul, 1. 


Tho plaintiff nnd defendant - 
(4) 5 Id, Act X Rol, 17. ne plaintiff and defendant were co 


sharers in tho Perganna of Surjapur, 


(5) Before Mtr. Justice Kemp and Mr, ` The plaintiff averred that the gunj in 
Justice F. A. Glover. dispute called Kutabgunj was founded by 
The 2nd February 1869, his ancestor, and that he was entitled to 


KHAJURANISSA BEGUM (DEFENDANT) the profits derived from the gupj, pay- 
v. AUMED REZA (Puaintirr.)* ing ground-rent to his co-sharer in the 
Mr. Peterson (with him Mr. R. E. estate in proportion to his interest in the 
Twidale ond Munshi Mahomed Yousaff) said estate. The suit was for confirma- 
for tho appellant. tion of title and possession over the 
Mr. C. Gregory for the respondent. gonj, which had been tlirentened and 


* Special Appeal, No. 1896 of 1868, from a decres of the Judge of Parneah, dated the 
24th February 1868, reversing a decres of the Subordinate Judge of that district, dated 


the 28th July 1866. 
. e* 
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‘Nashio(1), Baboo Nund Lal Singh vw. Rumun Singh (2), Puddo 
Monee Dossia v. Jholla Pally (3). 

The question referred was,— Whether a ryot who has held 
or cultivated à piece of land continuously for more than twelve 
years, but under several written leases or pottas, each for s 
specific term of ‘years, is entitled to claim à right of occupancy 
in that land or not.” 


HIGH COURT. 


_ Mr. Twidale for the appellant.—The preamble to Act X 
of 1859 professes, among other things, to re-enact with certain 
modifications the provisions of the existing law relative to 
the rights of ryots with respect to the delivery of pottas and 
the occupancy of land, &c. It was unnecessary to refer to the 
Regulations with respect to the ryot’s right of occupancy before 
this law and under the Regulations, as in the case of Thakooranee 
Dossee v. Bisheshur Mookherjee (4), it was held by fourteen 
Judges that right of occupancy belonged only to cultivating 
tyots. Before Regulation II of 1822 no such expression as 
right of occupancy occurs anywhere in the Regulations. 
[Jaoxson, J.—The Judges there merely give that as the history 
of the question. It was not one of the questions to be decided]. 


disturbed by proceedings held under . 
Act X of 1859 by the defendant, 


On remand, the Judge found all the 
issues in favor of the plaintiff, 


_ Among the points taken in special 
appeal was 


2nd. That, even admitting that the 
plaintiff held as a ryot, he held without 
any binding lease, or at least on termin- 
able leases of five years each; that the de- 
fendant, special appellant, as zemindar, 
had thereforé a right to eject the plaintiff» 


(1) 3 B, L. R., Ai C., 178. 
(2) 6 W. R, Act X Rul, 38 


and to collect the rent from the actual 
occupiers of the land. 


On this point the judgment of the Court 
was delivered by 


Kemp, J—On the second ground, we 
find that the plaintiff has held the land as, 
aryot receiving the profits of the bazar 
from the shop-keopers through the Chow- 
dris, This has been found on the ovi- 
dence, and the ocenpahcy of the plaintiff, 
whether under renewed leases or on a 
continuous lease, has been for a period 
amply sufficient to give him a right of 
occupancy. 


(3) 7 W. B, 283. 
(4) B. L R., Supp. VoL, 202, 
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Section 2 (1) of Act X of 1859 gives a definition of a potta, 


Papir Suro and states what a potta is to contain. A term or period is 


MISSER 


v. 
Rast Sanor 
Sra. 


not among the requirements of a potta. This section must 
be read with sections 6 (2) and 7 (3). If these sections are 
read together, it will be seen that the fixing of a term of 
years amounts to a stipulation contrary to the purport of 
section 6. The limit put upon the duration of a lease implies 
an agreement that on the expiry of the lease the tenant shall 
walk out, and no right whatever will survive tohim. All these 
leases are prior to Act X of 1869. On the expiry of each, the 
defendant might have turned the plaintiff out. When he enters 
upon a fresh lease it is with a fresh undertaking that he will 
give up the land on the expiry of such fresh lease. The cases 
are all one way, and support my contention. He referred to 
Sadhoo Jha v. Bhupwan Oopadhya (4), Kebul Muhtoon v. 
Sheikh Sunnoo (5), Puddo Monee Dossia v, Jholla Pally (6), 
Damanulla Sirkar v. Mahmudi Nashio (7), Roy Odyte Narain 
Sing v. Ubhurun Roy (8), Sheed Dyal Paulit v. Dwarkanath 


Soohkul (9). 


(1) Section 2.— Every ryot is entitled 
to receive from the person to whom the 
rent of the land held or cultivated by him 
is payable, a potta containing the follow- 
ing particulars : 

The quantity of land; and where fields 
have been numbered in a Government 
survey, the number of each field. 

The amount of annual rent. 

The instalments in which the same is 
to be paid. 

And any special conditions of the 
lease. 

If the rent is payable in kind, the pro- 
portion of produce to be delivered, and 
the time and manner of delivery.” 


(2) Section 6.—“ Every ryot who has 
cultivated or held land for a period of 
twelve years has a right of occupancy in 
the land so cultivated or held by him, 
whether it be held under a potta or not, 
go long as he pays the rent payable on 
account of the same; but this rule does 
not apply to khamar, nij-jote, or seer land 


belonging to the proprietor of the estate 
or tenure, and lot by him on lenge fora 
term or year by year, nor (as respects 
the actual cultivator) to lands sub-let for 
a term, or year by year, by a ryot having 
a right of occupancy. The holding of 
the father, or other porson from whom 
a ryot inherits shall be deemed to be the 
holding of the ryot within the meaning 
of the section,” 


(8) Section 7.—“ Nothing contained in 
the last preceding section shall be held 
to affect the terms of any written con- 
tract for the cultivation of land entered 
into between a lanhodlder and a ryot 
when it contains any express stipulation 
contrary thereto.” 


(4) 5 W. BR, Act X Rul, 17. 
(5) Id., 80. 
(6) 7 W. R., 283. 
(7) 3 B. L. R. AG, 178. 
(8) 4 W. R., Act X Rul, 1. 
, (8) 2 W. Ra Act X Ral, 54, 
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Baboo Budh Sen Singh, for the respondent, contended that 
on a true construction of sections 6 and 7 of Act X of 1859, 
aryot who holds a land for twelve years, whether under a potta or 
without one, acquiresa right of occupancy. The proviso in sec- 
tion 6 makes this clear. He cited Khajurannissa Begum v. 
Ahmed Reza(1), and contended that the cases cited on the 
other side would not bind a Full Bench, which must follow 
the express terms of the law. 


Mr. Twidale in reply—In Khajuranissa v. Ahmed Reza (1), 
the Court only held that when a party holds land, as a ryot, 
receiving the profits of a bazar from the shopkeepers, for a 
sufficiently long period, he acquires a right of occupancy. The 
case did not decide the point involved in this case, and has 
therefore no bearing on it 


The judgments of the Full Bench were delivered as fol- 
lows :— 


Covon, C. J. (after stating the question, continued )—There 
is certainly some conflict of authority on this point which does 
‘render it desirable that the question should be determined by 
a Full Bench. 

Now the question arises upon sections 6 and7, Act X of 1859, 
and, looking at the language of those sections, it appears to me 
that the question must be answered in the affirmative, and that 
a ryot who has so held is entitled to a right of occupancy in the 
land. 

Section 6 says— Every ryot who has cultivated or held land 
“for a period of twelve years has a right of occupancy in the 
“ land so cultivated or held by him, whether it be held under a 
e potta or not” which shows that the Legislature intended the 
section to apply to cases of holdings under a potta. The 
section then proceeds—* so long as he pays the rent payable on 
account of the same.” Then come the words, “but this rule 
“ does not apply to khamar, nijjote or one belonging to the estate 
c or tenure and let by him on lease for aterm or year by year, nor 
<£ (as respects the actual cultivator) to lands sublet for a term or 


(1) Ante, p. 166. 
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“year by year by a ryot having a right of occupancy.” Here 
again the Legislature appears to have had in contemplation the 
case of holdings for a term. Then section 7 provides, that 
“nothing contained in the last preceding section shall be held 
“to affect the terms of any written contract for the cultivation 
“of land entered into between a land-holder and a ryot when 
“it contains any express stipulation contrary thereto.” 

The whole question turns upon what is the meaning of an 
express stipulation contrary to the ryot acquiring the right of 
occupancy. Now where there is a potta for a fixed term, no 
doubt, at the expiration of that term, the landlord has a right 
of re-entry upon the land, and if the ryot does not give up pos- 
session, the landlord may recover the land from him, 

The landlord need not re-enter upon the land if he does not 
think fit; he may, and often does (in this case, he did) allow 
the tenant to remain in possession of the land. I cannot consi- 
der that the right of re-entry which arises by reason of the 
expiration of the term named in the potta can be regarded as 
an express stipulation that the ryot shall not, if he occupies the 
land for more than twelve years, acquire the right of occupancy 
given by section 6. An express stipulation must mean some- 
thing more than that. It is not necessary in this case to define 
precisely what would be an express stipulation. Of course the 
clearest express stipulation would be an insertion in the potta 
or written contract of a clause that the ryot shall not, by reason 
of his holding under that instrument, acquire any right of occu- 
pancy in the land, or it might be that something less than that 
would suffice, where, for instance, the term in the potta exceed- 
ed twelve years, if the ryot agreed expressly to give up the land 
at the expiration of the term, that would be regarded as an 
express stipulation contrary to the right of occupancy, because 
an agreement that he would give up the land would be inconsist- 
ent with his having a right of occupancy, a right to retain pos- 
bession of it. 

In this case, the question as put to us is that of a man holding 
under a potta which does not contain any contract or agree- 
ment of that nature. I think, as the question is put, that the 
fact of a simple holding under a potta which does no more than 


. . 
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fix the term of the holding, cannot be considered asa writteh 1871 
contract which contains an express stipulation contrary to the Paxpir Snso 
right given by section 6, and that this question should be aE 
answered in the affirmative. Ram Savor 

It appears to me that the cases, in which it has been held that = 
the ryot did not acquire a right of occupancy, have turned very 
much upon what was the effect of the right of re-entry on the 
part of the landlord. I think that the mere existence of the 
right of re-entry, the mere fact that at the end of the term 
agreed upon, the landlord can turn out the tenant and get pos- 
session of the land, is insufficient to bring the case within sec- 
tion 7. 

The question must be answered in the affirmative. 

I am authorized to state that Mr. Justice L. S. Jackson, who is 
not present to-day, agrees in the opinion which I have expressed. 


BAYLEY, J.—I concur. 
GLOVER, J.—I concur with the Chief Justice. 


MAOPHERSON, J.—I concur in the proposed answer, although 
in doing so I depart in some degree from the opinion which I 
have expressed on a previous occasion. The difficulty which I 
have always felt arises from the inconsistency which certainly 
exists between a ryot accepting a lease for a term, or several 
consecutive leases for several terms, and his acquiring at the same 
time an actual right of occupancy independent of, and, as it were, 
in spite of, those leases. On further consideration of section 7 
of Act X of 1859, however, and seeing how distinctly it is laid 
down there that any stipulation which is to prevent the ryot 
from acquiring a right of occupancy under the previous section 
. must be express, I think that the view now expressed by the 
learned Chief Justice is correct, because it is impossible to say 
that the mere fact of a ryot taking a lease for a term of years 
amounts to au express stipulation so as to prevent the right of 
occupancy being acquired. 7 


MITTER, J.—The question we have to determine in this case 
is whether a ryot who has cultivated a piece of land continuously 
e 23 
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fór a period of twelve years, but under several pottas, each for a 
term of years, is entitled to claim a right of occupancy in the 
land so cultivated by him, or otherwise. 

I am of opinion ‘that this question ought to be answered in 
the affirmative. 

I do not think it necessary for the purposes of my decision to 
enter into any discussion on the rights possessed by the ryots of 
this country previous to the promulgation of Act X of 1859, 
Let it be granted that the ryot in this particular case could not 
have claimed any right of occupancy but for the passing of that 
Act; and as after this concession the question must be deter- 
mined with reference to the true construction of the 6th and 7th 
sections of that Act, which are in fact the only two sections bear- 
ing upon the point, it is to that construction that I wish to con- 
fine my attention. , 

The sixth section says, “ Every ryot who has cultivated or 
held land for a period of twelve years, whether under a potta or 
not, has a right of occupancy in the land so cultivated or held 
by him, so long as he continues to pay the rent payable on 
account of the same.” If this provision had stood alone, no ques- 
tion whatever could have been raised as to the correctness of the 
answer proposed by me. But the seventh section goes on to say, 
— But nothing in the preceding section shall be held to affect 
the terms of any written contract entered into between a land- 
holder and a ryot, when it contains an express stipulation con- 
trary thereto.” The question is therefore reduced to this ; whe- 
ther a potta must be held to contain an “ express stipulation” 
within the meaning of the above section merely because it pur- 
ports to be for a term of years? I am of opinion that this ques- 
tion ought to be answered in the negative. 

It may be conceded, that a ryot who holds under a potta 
for a specified term of years, is as a general rule under an 
implied obligation to surrender the land to his lessor on the 
expiration of that term. But not only is this obligation not an 
express obligation, but it is a mere matter of inference liable 
to be rebutted by the surrounding circumstances of each parti- 
cular case. That it isa matter of inference only is I believe 
& proposition beyond all dispute; for we cannot hold without 

. ° 
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doing violence to the ordinary meaning of words, that a stipu- 
lation to hold for a particular period of time is identical with a 
stipulation to give up the land on the expiration of that period, 
or with a stipulation not to acquire a right of occupancy by 
reason of possession for twelve years. 

Suppose, for instance, that a khodkast and kudimi ryot, 
whose possession has continued from the time of the Permanent 
Settlement, and who would therefore have been entitled to claim 
a right of occupancy, even if Act X of 1859 had not been 
passed, takes a potta for a term of years. Or suppose that 
æ ryot who has already acquired aright of occupancy under 
the provisions of that Act, takes such a potta or is obliged to 
take it, by a decree of Court passed under the provisions of 
the 76th section. Can it be contended for a single moment that 
the potta so taken must be held to contain an express sti- 
pulation on the part of the ryot to surrender the land on the 
expiration of the term, merely because it purports to be a 
potta for a term of years? That a potta of this description is 
not necessarily inconsistent with the existence of a right of occu- 
pancy is clear from the provisions of the 76th section above 
referred to. The language of that section ‘is significant and 
appears to have a very important bearing upon the point 
now under our consideration. It runs as follows:—“ If on 
the trial of a suit for the delivery of a potta instituted 
by a ryot having a right of occupancy the parties do not 
agree as to the term for which the potta is to be granted, 
the Collector shall fix such term as, under the circumstances 
of the case, he may think just and proper. Provided that 
the term shall not in any case be longer than ten years, &c., 
&o.” These words are not only sufficient to negative the sup- 
position that ryots possessing rights of occupancy never hold 
under pottas for terms of years, but they show most con- 
clusively, at least to my mind, that a potta for a term of years: 
does not necessarily amount to an express stipulation on the 
part of the ryot to surrender the land on the expiration of the 
term. Of course, in the cases supposed by me, there is a pre- 
existing right of occupancy; but this circumstance cannot 
affect the validity of my argument as far as it goes; for, if a 
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potta is to be held to contain a stipulation of the above de- 
scription, merely because it purports to be for a term of years, 
it would be just as much sufficient to destroy a pre-existing right 
of occupancy as to bar the acquisition of a new one, The 
principle of construction must be the same in both cases, for the 
documents to be construed are precisely of the same character, 
and it is beyond all question that, if a ryot possessing a right of 
occupancy enters into an express stipulation with his landlord 
to surrender the land on the expiration of a stated period of 
time, he would be bound like every other individual to fulfil the 
terms of his contract. That he is at full liberty to enter into 
such a stipulation does not seem to require any discussion. 

I do not mean to say that the stipulation contemplated by 
section 7 should, as a matter of course, be worded precisely as 
follows: “ No right of occupancy shall be acquired by the ryot 
by continuous possession for a period of twelve years.” ButI 
maintain that there should be a written contract between the 
parties, and that this written contract should contain a distinct 
provision expressly negativing the acquisition of a right of 
occupancy, and this may be possibly done either by a covenant 
on the part of the ryot in the last potta to surrender the land on 
the expiration of the specified term, or by a clause empowering 
the landlord to take possession of it on the occurrence of that 
event. No doubt, a Court of Justice might be fully warranted 
in holding, in the absence of any special circumstances to the 
contrary, that a potta for a term of years implies the existence 
of a tacit understanding between the parties thereto that the 
ryot should give up the land to the Jandholder on the expira 
tion of the term. But as thisis a mere matter of, inference 
liable to be rebutted by the special circumstances, it cannot, in 
my opinion, supply the place of the “ express stipulation requir- 
ed by section 7.” 

The above view appears to be fully borne out by the pro- 
viso in section 6. That proviso is as follows:—But this rule 
does not apply to khamar, ngj-jote, or seer land belonging 
to the proprietor of an estate or tenure, and let by him on 
lease for a term, or year by year.” Now, ifthe Legislature 
had thought that a lease for a term of years must be taken 
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had the power which is now claimed on his behalf; but I am 
unable to see how this concession can advance his case in any 
manner whatever. That the existence of such power cannot, by 
any stretch of reasoning, be construed into a stipulation of the 
nature contemplated by section 7 is almost self-evident. A 
stipulation is a matter of mutual agreement, and it would be 
absurd to contend that because one man has the power to eject 
another on & particular date the latter must be held to have 
entered into an agreement with the former, acknowledging his 
liability to be so ejected either on that date or on a subsequent 
one. What then is the force of this objection? Reduced to 
its naked form it amounts to this, the landlord in this parti- 
cular case might have, if he liked, ejected the ryot at some time 
before the latter had completed the twelfth year of his possession. 
But I apprehend that there is nota single case arising under 
section 6 to which the same argument would not apply with 
equal force, if there is any force init at all. Take, for instance, 
the case of a mere tenant-at-will, who has been allowed by his 
landlord to remain in possession fora period of twelve years. 
It is beyond all question that such a tenant could have been 
ejected by the landlord at the end of each of those twelve years. 
But can it be contended for a single moment that, because he 
was liable to be so ejected, no right of occupancy would accrue 
to him by virtue of his possession for twelve years, if he is a ryot 
within the meaning of section 6? Indeed, the right of occupancy 
referred to in that section is, by its very nature, the offspring 
of the landlord’s forbearance to eject the ryot for a specified 
period of time; and if any argument is to be drawn against the 
acquisition of that right from the fact that the landlord might 
have, if he liked, ejected the ryot on some date previous to the 
completion of that period, all that I can say is, that section 6, 
Act X of 1859, is the most meaningless piece of legislation I 
have met with. I have already shown that the question we have 
to determine is, whether there was such a stipulation between the 
parties to this litigation as waquid bar the acquisition of a 
right of occupancy under the provisions of section 6, and not 
whether the ryot had a right of occupancy before he was in a 
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position to claim one under that section; and in this view the 
fallacy of the argument under our consideration is too obvious 
to require further discussion. 

It has been further argued, that the acceptance of a new 
potta on the expiration of each old one must be considered as 
an admission on the part of the ryot that there was an express 
stipulation between him and his landlord .within the meaning 
of section 7. But the first question I have to ask is, where is 
this stipulation to be found, whether in the old potta or in the 
new one? Ifthe old potta cannot be held to contain that sti- 
pulation, merely because it purports to be for a term of years, 
no admission made by the ryot on a subsequent date, namely, 
that of the new potta, can introduce it there. If, on the other 
hand, it is said that it is to be found in the new potta, our posi- 
tion ig no way advanced by the supposed admission: for we 
are then obliged to go back to the original question with which 
we started, namely, whether a potta must be necessarily held to 
contain an express stipulation of the nature contemplated by 
section 7, merely because it purports to be for a term of years. 
It is to be bornein mind that the stipulation required by that 
section must be contained in a written contract, and, if itis once 
conceded that it is not to be found either in the old potta or in 
the new one, no inference drawn from any supposed admission 
on the part of the ryot can supply its place. The following 
illustration, however, will, I believe, be sufficient to show the 
extreme weakness of the above mode of reasoning. Suppose, 
for instance, that a ryot has held a piece of land under a 
single potta, but for a term exceeding twelve years, and the 
question whether he has acquired a right of occupancy in 
the land so held by him arises on the expiration of that term. 
In such a case it is clear no argument can be drawn from the 
acceptance of afresh potta, for there is no such potta to fall 
back upon. Why then are weto attach any particular weight 
to that argument in the present case, when it is manifest that 
the acceptance of one potta after another cannot introduce in 
either of them a clause which they do not themselves contain. 
A. potta granted for a term exceeding twelve years must be con- 


strued precisely in the same way as a potta granted for a term 
ee e. 
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below that period, and if we once admit that the one is not 
sufficient to meet the requirements of section 7, merely be- 
cause it happens to be a potta for a term of years, there seems 
to be no reason whatever why the same conclusion should not 
be held about the other. 

Much stress has been laid upon the fact that the pottas in 
the present case were all granted previous to the promulgation 
of Act X of 1859. It has been argued that the land-holders 
of this country could not have possibly anticipated the stringent 
provisions of that Act, and that it would therefore be extremely 
hard upon them if the Court were to insist upon a very strict 
compliance with those provisions. This argument also is, in 
my opinion, without any valid foundation. It is admitted on ` 
all sides that the provisions of section 6 have a retrospective 
operation. This point was settled by a Bench of fifteen Judges 
in the case of Thakooranee Dossee v. Bisheshur Mookerjee (1); and 
as it is impossible to contend that Act X of 1859 has made any 
alteration in the established rules for the construction of docu- 
ments, I am unable to see how the mere fact of the pottas being 
dated previous to the passing of that Act can affect our decision 
one way or the other. A potta granted previous to the date of 
the promulgation of Act X of 1869 is subject to the same rules 
of interpretation as a potta granted subsequent to that date; and 
this being conceded, the answer to the question under our 
consideration must be the same in both cases. With reference 
to the plea of hardship, I wish to observe that there is nothing 
peculiar in the circumstances of this case to distinguish it from 
other cases in which a right of occupancy is acquired under 
section 6. Ifa ryot who is a mere tenant-at-will can acquire 
that right by possession for twelve years, I do not see what pecu- 
liar hardship there would be for the landholders to complain of, 
if the same privilege is extended to a ryot who has been allowed 
to hold on for the same period, but under one or several pottas, 
for specific terms of years. 

In conclusion, I wish to say a*few words about the decisions 
which have been quoted to us by the pleader for the appellant, 


(1) B. L, R., Supp. Vol., 202, 
. e* 
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viz., Sadhoo Jha v. Bhupwan Oopadhya (1), Puddo Monee 
Dossia v. Jholla Fally (2), Kebul Muhtoon v. Sheikh Sunnoo (3), 
Damanulla Sirkar v. Mahmudi Nashio (4). I have read 
these decisions as carefully as I could, but, with great 
deference to the learned Judges by whom they were passed, 
I feel myself bound to say that I am unable to concur in the 
reasoning by which they were arrived at. In the first place 
it appears to have been admitted in almost all these decisions 
that the quedtion, whether a potta for a term of years is incon- 
sistent with the existence of a right of ocoupanoy, depends upon 
the surrounding circumstances of each particular case; but 
this admission alone is, in my opinion, sufficient to show that 
such a potta cannot be held to contain the ‘ express stipulation” 
required by section 7. Then, again, in some of the decisions 
at least, the learned Judges appear to have been considerably 
influenced by the fact that the pottas they had to deal with 
were granted previous to the passing of Act X of 1859, I 
have already shown that this circumstance ought not to be 
allowed to affect our decision one way or the other, and I think 
it therefore unnecessary to dwell upon it any longer. I wish 
merely to add that the cases of Roy Odyte Narain Sing v, 
Ubhurun Roy (5), Sheeb Dyal Paulit v. Dwarkanath Sookul (6), 
Khajurannissa Begum v. Ahmed Reza (7), are the other way, 
so that there is no ground for contending that the conclusion 
arrived at by me is opposed to a uniform course of decisions, 


(1) 5 W. Rọ Act X Rul, 17. (5) 4 W. R, Act X Rul, 1. 
(2) 7 Id, 283. (6) 2 Id, 54, 
(3) 6 Id., 80, (7) Ante, p. 166. 


(4) 3B. L. Rọ A.C, 178. 
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[APPELLATE CIVIL.} 


Before Mr. Justice Kemp and Mr, Justice Ainslie. 


DAYAL CHAND SAHOY (Prarstier) v. NABIN CHANDRA ADHI- 
KARI (inrervsexoz Derenpant).” 


Act VIIL of 1869 (B. C.), 8. 102—Act VIIL of 1859, 8. 73—Intervenor— 
Act XVI of 1868—Act VI of 1871—Appeal—Landlord and Tenant, 


D. O. S., the zemindar, brought a suit against B., a ryot, for recovery of arrears of 
rent valued below Rs. 100. B. set up in defence that the rent was not payable to 
D. C. 5. but to N. C. A. the mokurraridar. N. C. A. who claimed under a moku- 
rarri title, and alleged that he was in receipt of the rents from the ryots, has made 
& party under section 73, Act VIII of 1859. The Moonsiff passed a decree in favor 
of the plaintiff. On appeal by N. C. A. which was heard and decided by the Subor- 
dinate Judge on reference by the District Judge, the decree of the first Court was 
reversed, and the suit dismissed. On appeal to the High Conrt,— 

Heid that N. O. A. was properly made a party defendant to the suit, and that he 
could prefer an appeal from the decree of the Court of first instance, and that the 
Court of Appenl could, on his appeal, set aside the whole decree, 

A special appeal lay to the High Court; the words “District Judge” in section 
102 of Act VIL of 1869 (B. C.) do not include a Subordinate Judge to whom, under 
Act XVI of 1868, or Act VI of 1871, the District Judge may mako over appeals 
filed in his Court. 

The only issue to be tried was whether the relation of landlord and tenant 
subsisted between D., C. 8. and B, 


THIS was a suit to recover Rs. 34-2-3, being the arrears of 
rent due for the year 1275 (1868-69), on the allegation that the 
defendant was a ryot of the talook Nuskarabad, purchased by 
the plaintiff at an auction-sale on 26th September 1868, 

The defence was that the defendant was not liable to pay the 
rent to the plaintiff, as there was an intermediate estate; that the 
plaintiff was not in khas possession; and that the rent sued for 
had been paid by the defendant to Nabin Chandra Adhikari. 

Nabin Chandra Adhikari applied to be made a defendant, 
setting up his title as a mokurraridar. He was made a defend- 
ant under section 73, Act VIII of 1859. 

* Special Appeals, Nos. 445, 446 and from No. 400 to No. 407 of 1871,from the 


decrees of the Subordinate Jadge of Beerbhoom, dated the 20th February 1871, 
reversing a decree of the Moonsiff of that district, dated the 28rd July 1870, 
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The Moonsiff held that the plaintiff was in possession of the 1871 
talook Nuskarabad ; that he was entitled to receive rent, and that Davari giso 
there’ was due to the plaintif a sum of Rs. 2-4 only. He v. 
accordingly passed a decree for Rs. 2-4 in favor of the plaintif, Cnarpra 

Nabin Chandra Adhikari appealed.to the Judge. es 

The Judge made over the appenl to the Subordinate Judge 
for hearing and determination. The Subordinate Judge held 
that neither the plaintiff nor his ancestors held Ahas possession 
of the property, and that Nabin Chandra had been in possession 
as a mokurraridar from the year 1271 (1864-65). He accordingly 
reversed the decree passed by the lower Court, and dismissed 
the suit, stating that so long as the plaintiff did not get the 
mokurrari right of Nabin Chandra set aside in a regular suit 
he was not entitled to receive rent direct from the tenants. 


The plaintiff appealed to the High Court. 


Baboo Nilmadhab Sein (with him Baboo Rashbehari Ghose), 
for the respondent took a preliminary objection that under 
section 102, Act VIII of 1869, B. C. (1), no special appeal lay 
to the High Court. The suit was valued below Rs. 100, and 
the case having been decided in appeal, no appeal lay to the 
High Court. 


Baboo Hem Chandra Banerjee (with him Baboo Amerender 
Nath Chatterjee), for the appellant, contended that the appeal 
had not been “tried and decided by a District Judge” within 
the meaning of section 102, Aet VIII of 1869, B. C.: the case 
had been decided by the Subordinate Judge, made over to him 
by the District Judge under Act XVI of 1868. There is no 
provision in that Act or in Act VI of 1871, that judgments 
passed by a Subordinate Judge on appeals made over to him by 
the District Judge, shall have the same effect as regards special 


(1) Act VITI of 1869, (B. C.,) sec. 102. dred rupees, in which suit a question of e 
—“ Nothing in this Act contained shall «tight to enhance or vary the rent of a 
be deemed to confer any power of appeal ryot or tenant, or any question relating 
in any suit tried and decided by a Dis- toa title to laud or to some interest in 
trict Judge, originally or in appeal, if the land as between parties having conflict- 
amount sued for, or the value of the pro~ ing claims thereto, has not beca deter- 
perty claimed, does not exceed one hun- mined by the judgment.” 
ee 
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appeals as the judgments of the District Judge. Under Bec- 


panu Guiao tion 372, Act VIII of 1859, a special appeal would lie from avy 
ANHOY 
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‘order passed in appeal, unless such order had been declared to. 


be final. There is no provision either in Act XVI of 1868 or 
in Act VI of 1871, which declares that orders passed by a Subor- 
dinate Judge in appeal of cases mentioned in section 102, 
Act VIII of 1869, B. C., would be final, and the words in the 
section being “ District Judge,” a special appeal would lie to 
the High Court. 


Baboo Nilnadhab ‘Sein in reply. 
The objection was over-ruled. 


On the merits Baboo Hem Chandra, Banerjee, for the appellant, 
contended that Nabin Chandra Adhikari was not properly 
made a party to the suit; the suit was for arrears of rent, 
The only issue which could arise was whether or not the 
rent was due to the plaintiff—Jaggadenand Misser v. Hamid 
Rasul (1). Since Nabin Chandra was allowed to inter- 


- vene, the onus was upon him to make out his case—Jaggada- 


nand Misser v. Hamid Rasul (1) and Rajah Sahib Prahlad- 


(1) Before Mr. Justice Bayley and Mr. Justice Hamid Rasul appeared in the Court 


lant. 


Macpherson, 
The 12th June 1868. 


JAGGADANAND MISSER (PLAINTIFF) 
v. HAMID RASUL anp orars (Dx- 
FENDANTS).* - 


Baboo Nilmadhab Sein for the appel- 


Baboo Ramesh Chandra Mitter for the 
respondents. 


Tn facts of the case are fully stated 
in the judgment of the Court, which was 
delivered by 


Maopuprson, J.—The plaintiff in this 
case sues to recover possession of certain 
property from Hamid Rasul, from whom 
he alleges that he purchased it 


of first instance, but has not substanti- 
ally resisted the plaintiff's claim. But 
Bani Khanum, his mother, has come 
forward and claimed the property as her 
own, contending that Hamid Rasul has 
no interest in it, nnd therefore could not 
pass any title in it. 

- We think it much to be regretted that 
Bani Khanum was made a defendant in 
this way. The plaintiff sought no relief 
as against Bani Khanum, and could not 
have obtained any decree which would 
have been binding upon her. Having 
been admitted as a defendant she must 
remain there. But the fact of her having 
caused herself to be introduced as a de- 
fendant must not change the onus of proof 
so far ns she is concerned, and in our 


e opinion the onus, as against the plaintiff, 


* Special Appeal, No. 2526 of 1867, from a decree of the Principal Sudder Ameen of 
Gya, dated the 22nd June 1867, affirming a decree of the Sudder Sloonsiff of that district, 


dated the 8th December 1866, 
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Sen v. Durgaprasad Tewari (1); that if Nabin was at 1871 
all to be admitted as a party, the lower Appellate Court Davar Grasp 
should have tried the question of title, and not merely tried EA 
the question of possession. There is no section in Act VIII of ganom 
1869, B. C., corresponding to seċtion 77, Act X of 1859. The 

only law under which a party could intervene was section 73 

„Act VIII of 1859. As such, the question of title should have 

been tried, and the intervenor called upon to prove his title. 

“The lower Appellate Court could not, on the appeal of 

Nabin Chandra, set aside that portion of the decree which did 

not affect Nabin Chandra. 








Baboo Nilmadhab Sein, for the respondent, contended that 
Nabin Chandra was properly made a party defendant. The 
introduction of Nabin Chandra did not alter the issue in the 
case,—namely, whether the relationship of landlord and tenant 
existed between the plaintiff and the original defendant. It has 
been found by the lower Appellate Court that Nabin Chandra 
was in possession, and that is sufficient. He could not be called 
upon to prove his title for a suit for arrears of rent brought . 

against a tenant; he would not be ousted from possession—Kunjal 


is entirely on her, and not on the plain- 
tiff, since the latter has proved his pur- 
chase from Hamid Rasul. 

. In special appeal, it is contended that 
the lower Court has wrongly received a 
certain decree of February 26, 1883, 
(which was subsequent to the plaintiffs 
purchase from Hamid Rasul) as evi- 
dence against the plaintiff. 

We think this objection good, for as 
the plaintiff was no party to the suit, the 
decree was no evidence against him. 

Then it is contended that the lower 
Court is wrong in the construction it puta 
on the terms of the knbalas, under which 
Bani Khanum purchased. In them, sh8 
is described as “mother of the minor,” 
Hamid Rasul. We altogether differ 
from the Principal Sudder Ameen in 
thinking that this does not show that she 


was purchasing not on her own behalf, 
but on behalf merely of her minor son, 
Hamid Rasul. We think that the use 
of this designation is the strongest pos- 
sible evidence that the purchases were 
made by her in her capacity of mother 
and guardian. 

We think there has been a substantial 
error in law in the trial of this case by 
the lowor Appellato Court, and we remand 
it for re-trial with reference to the above 
remarks. In trying it, the Principal Sud- 
der Ameen will bear in mind that the 
whole onus is on the intervenor, Bani 
Khanum, who must prove distiuctly that 
she purchased for herself, and not in her 
capacity of mother and guardian of Ha- 
mid Rasul. | 


(1) 2 B. L. R, P. C., 
Moore’s L A. 331. 


198; S. C, 12 


184 


1871 


DAYAL CHAND 


Banoy 
v. 
Nasriy 
CHANDRA 
ADHIKARL 


BENGAL LAW REPORTS. 


Sahu v. Guru Baksh Koer (1). 


prove his possession, and not upon the intervenor. 
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The onus is on the plaintiff to 
Nabin 


(1) Before Mr, Justice Glover and Mr, Justice confirming the sale; that mutation 


Hobhouse. 
The 22nd April 1870. 


KUNJAL SAHU ANDOTIIERS (PLAINTIFFS) 
v. GURU BAKSH KOER AND OTHERS 
(Derenpants).* 


Mr. C. Gregory and Baboo Nilmadhab 
Sein for the appellants. 


Baboo Chandra Madhab Ghose for the 
respondents. 


Grover, J.—The plaintiffs are the 
special appellants before us. The suit 
was for confirmation of their possession 
and for registration of their names in 
respect of 5 dams of a certain estate 
situated within the two districts of 
Monghyr and Behar, Mauza Ruhooa, 
Chuck Ruhooa, Their cause of action is 
stated to have been a disturbance of their 
possession by the defendants Jhati Koer 
and others interfering with the plaintiff's 
collection of rent, and the date of this 
disturbance of possession is alleged to be 
Kartik 1276 (October 1869.) 

The original defendant Jhati Koer 
denied the execution of the deed of sale 
under which the plaintiffs claimed title 
to the land; and another party Guru 
Baksh, who came in and intervened, and 
who was made a defendant in tho guit 
by the Court of first instance under sec- 
tion 73 of the Oivil Procedure Code, 
stated that the land was his ; that he was 
in possession of the same; and that the 
parties through whom the plaiutiffs 
claimed had no right or interest whatever 
in the property, 

The Conrt of first instance found that 
the plaintiffs’ kabala, dated 11th Chaitra 
1220 (23rd March 1814), was proved ; that 
the ikraronma hed been given by the an- 
cestors of the first set of defendants, that 
is, Jhati Koer and others, in 1224 (1817) 


of names had taken place so far as 
regards one portion of the property, 
the portion that is situated in the district 
of Monghyr; and that the evidence of 
the witnesses, including that of the pat- 
wari of tho estate, and the documentary 
evidence in the shape of reccipte, kabu- 
liats, and xemindari papers, showed con- 
clusively that ever since the date of 
their kabala, the plaintiffs had been in 
possession of the disputed land. 

The Subordinate Judge, on appeal, 
affirmed the judgment of the first Court 
eo far as related to the land situated 
within the district of Monghyr. He held 
that the deeds of sale and ikrar filed by 
the plaintiffs were proved ; and he came 
to this decision on the ground that the 
plaintiffs had shown continuous posses- 
sion ever since the date of their deed of 
sale, With reference, however, to that 
portion of tho land which was situated 
within the Behar district, he considered 
that there was no sufficient proof of the 
plaintiffs’ possession ; and that, although 
the deed of sale was a very old document, 
and in some respects proved itself, yet it 
was necessary to test its genuineness by 
evidence of possession. That evidence he 
considered unsatisfactory, the testimony 
of the witnesses boing conflicting and 
unsupported by further documentary evi- 
dence. The result, therefore, of the 
appeal was that the plaintiffe got a decree 
for confirmation of their possession as 
regards the Monghyr property, and that 
their suit was dismissed in respect of the 
Behar portion of tho estate. 

Both parties have appealed against 
this judgment. In the present case, we 
have to deal only with the appeal of the 
plaintiffs. Their gronnds of special 
gppeal are three : first, that Guru Baksh 
ought not to have been made a party to 


* Special Appeal, No. 2386 of 1889, from a decree of the Subordinate Judge of Bhangul- 
pore, dated the 12th July 1869, modifying a decree of the Moonsiff of that district, dated 


the 8th March 1869, 


o ee 
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Chandra having been made a party defendant under section 73, 
Act VIII of 1859, had a right to appeal under section 337, 


the suit under section 73 of the Code of 
Civil Procedure ; secondly, that, if made 
a party, the burden of proof ought to 
have been laid upon him, and not upon 
the plaintiffs ; and, thirdly, that the Subor- 
dinate Judge’s decision on the oral evi- 
dence is opposed to the facts of the case. 
With regard to the first objection, it 
appears to me that, under section 73 of 
the Civil Procedure Code, the Moonsiff 
was right in making Guru Baksh a party 
to the suit. It has been argued indeed, 
and reference has been made to the cases 
of Joy Gobind Doss v. Goureeproshad 
Shaha (1) and Ahmed Hossein v. Mussa- 
mut Khadija (2), that as Guru Baksh 
had no interest in the suit, and that as 
no decree passed in this case would affect 
his rights, he should not have been made 
a party. But it appears to me that the 
utmost these decisions lay down is that 
any one who is made a party to a suit 
under this section must be interested in 
the subject-matter and the result of the 
guit; and it can hardly be said, I think, 
that Quru Baksh was not interested in 
the result of this suit. The plaintiffs 
desired to have their names registered as 
the owners of the property ; and if they 
had succeeded in getting their names so 
registered, can it be said that Guru 
Baksh who, for the purposes of this argu- 
ment, must be supposed to have been in 
possession of the land as owner, would 
not have found himself in an exceedingly 
awkward position ? I can imagine many 
instances in which Guru Baksh’s rights 
to the disputed land might be injured by 
the registration of the names of the plaint- 
iffs. For instance, if he had wished to 
sell the property, it would have materially 
affected the value of it, if other persons’ 
names were entered in the Collector’s 
register as owners, and he could not have, 
got rid of the difficulty of such a posi- 
tion without entering into further litiga- 


(1) 7 W. R., 201. 


tion : he would, in all probability, have 
had to bring a regular suit to have it 
declared that, although the plaintiff's 
names were registered as owners, in real- 
ity they were not the owners. It appeara 
to me, therefore, that Guru Baksh had 
a very distinct interest, both in the sub- 
ject-matter and in the result of this suit ; 
that he was justified in intervening, and 
that the lower Court was also justified in 
making him a party under section 78. 

The second objection appears to me 
to be altogether untenable, and the special 
appellant’s pleader has not been able to 
show us any anthority for his contention, 
nor can he give any reason why the 
burden of proof should be shifted from 
the plaintiffs to the defendant ? It mat- 
tera very little what the intervenor 
defendant chose to say. It was incum- 
bent upon the plaintiffs, before they could 
get a decree, to prove their own case, If 
it were otherwise, in every cage in which 
a party is added to a suit under sec- 
tion 73, the plaintiff would gain & very 
great advantage by shifting the burden 
of proving what he is bound by law to 
prove, 

The third objection proceeds wholly 
upon a mistake of fact. The pleader for 
the special appellants bas taken the mean- 
ing of the expression made use of by the 
Subordinate Judge in his judgment to be 
that the evidence as to the Behar portion 
of the property is conflicting,—one wit- 
nese saying one thing with regard to 
that property, and another telling a dif- 
ferent story with regard to these two 
properties. The Subordinate Judge ap- 
pears to have found, on reading the depo- 
sitions of the witnesses, that certain wit- 
nesses gave evidence with regard to the 
plaintiffs’ possession in one way, and 
certain other witnesses deposed to such 
possession in another way. He, therefore, 
finding himsolf naturally in a very great 
difficulty, in conseqnence of this conflict 


@)3 B. L. R, A. C, 28. 
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Act VIII of 1859, and the whole decree could be set aside by 
a the Appellate Court, as the interests of Nabin Chandra and 


his tenant were identical. 


of evidence, has thrown aside as unwor- 
thy of credit that evidence which was not 
supported by documentary proof. I do not 
say that his reasoning is very logical, but 
there is no orror in law in it that I can see. 
It appears to me, therefore, that none 
of the grounds of special appeal can be 
maintained, and the appeal must, in my 
opinion, be dismissed with costs. 


Hosnovss, J.—I am of the same opi- 
niou, and I have nothing to add to the 
judgment of my learned colleague on 
the second and third grounds takeu by 
the specialappellant. On the first ground 
also, viz., as to whether or not the Court 
below rightly made Gura Baksh a party 
to the suit, L am inclined to think that 
ho was rightly so made a party for the 
reasons given by my learned colleague. 

It seems to me that if, by the decision 
in the case, it hag been declared that the 
plaintiff was entitled to have his name 
registered on the collector’s rent-roll as 
proprietor of that part of the estate which 
was in the district of Behar,—whereas, 
in fact, the pluintiff was not such proprie- 
tor, but that the defendant Garu Baksh 
was,-—then the result of the decision in 
fayor of the plaintiff would obviously 
have injariously affected the interests of 
the defendant. 

But besides this I think there are two 
other very strong reasons which apparent- 
ly were not applicable to the cases cited 
by the ploador for the special appellant, 
or which at any rate were not brought 
apparently to the notice of the learned 
Judges who passed the decisions in those 
cases, and were not judicially decided by 
them. I allude frst of all to the conduct 
of the plaintiff himself in the matter of 
Gura Baksh being made a defendant in 
the suit, and to those provisions of the law 
which regalate special appeals, and which 
are applicable to the present special 
appeal. 


I remark that the plaintiffs, in this case 
never objected to Guru Baksh being 
made a party to this suit. On tho con- 
try they allowed him to be made a party, 
and actually obtained in their own fuvor a 
decree against him; and again they allow- 
ed him to appear as an appellant in the 
lower Appellate Court, and then again 
made no objection in the matter of his 
having been made a defendant in the 
cause, And of course if it had not been 
that the special appellant had been un- 
successful in the Court below, he would 
probably at this moment have been execu- 
ting the dccreo agninat this very persou by 
reason of this persou’s being a defendant 
in this suit. When therefore ho urges this 
objection barely as a point of law in the 
last Oourt of resort, we should not I think 
allow him to urge it, unless some very 
good reasons were apparent for his doing 
Bo now; and none such has been mado 
manifest to us. 

But further than that, the ground of 
objection in special appeal is that the 
Court below has committed a substantial 
error and defect in law in the procedure 
of this case, aud it is by reason of such 
substautial error nud defect that the spe- 
cial appellant now endeavors to make 
out a case bofore us. But the law distinct- 
ly says that even if there be such sub- 
stantial error or defect iu the procedure of 
the case, we cannot yot interfere to remc- 
dy it, unless in the words of tho law it 
“may have produced error or defect in the 
“ decision of the cage upon the merits.” 

Now, here it cannot be said that the 
particular error in question has produced 
any error or defect in the decision of tho ` 
case upon its merits, The case has beon — 
fairly triod between the parties; they 
knew perfectly well the issue they pleaded, 
and addaced on oither sido all the evidenco 
they had on that issue; the Court 
was a competent Court, and that Court 
has given a decision upon the merits 


VOL. VILJ HIGH COURT. 


Baboo Hem Chandra Banerjee in reply. 
The judgment of the Court was delivered by 


AINSLIE, J. (who, after briefly stating the facts, continued),— 
At the opening of the case, an objection was taken by the 
respondent to the effect that no appeal will lie in this 
case, inasmuch as the whole gum claimed is under Rs, 100, 
and no question of title has been determined by the 
judgment, and by section 102 of Act VIII of 1869 (B. C.), 
the decision of the Court below is final. This objection, 
we think, must be overruled. The words “ District Judge” in sec- 
tion 102, do not of necessity include any other appellate authority 
to whom, under the provisions of the Civil Courts’ Act then in 
force, Act XVI of 1868, or the present Civil Courts’ Act VI of 
1871, appeals may be made over by the Judge. By section 26, 
Act VI of 1871, the Judge is empowered to make over appeals 
to the Subordinate Judge, who is also by that section author- 
ized to hear and dispose of them, but there is nothing in the 
section, which says that he shall dispose of them under the same 
conditions in respect of finality as apply to the orders of a 
District Judge; and if we look at the further provisions of that 
Act, we see from section 28 that, in miscellaneous cases which 
the Judge is empowered to make over to the Subordinate Judge 
for trial in the first instance, the appeal does not come direct to 
the High Court, but that there is an intermediate appeal to the 


(which is a good docision as we hold 
it in law) in favor of the defendant. If 
therefore we were, upon the technical error 
in procedure, now to declare that so much 
of the decision of the Court as deter- 
mined the point at issue between the 
plaintiff and this particular defendant 
wasof no utility, and wasnot binding upon 
- either party, what should we in reality be 
doing ? We should be simply relegating 
the case to the same Court, to be tried 
upon the same evidence, upon the same 
issue, and, we must suppose, with the 
same result. And so far from giving any 
Anality to litigation when the parties 
“ were before us in such a state that such 
finality might rightly be given, weshould, 
a e 


be declaring that all the expenses the 
parties had been put to on this particular 
point, all the anxiety and all the trouble 
had been of no useto them, that they 
must simply pay the cost of each of them 
in this particular litigation, and then 
begin exactly the same litigation afresh. 
It seems to me that if we were to do 
this, we should be very much abusing the 
power which the Legislature has given us 
in special appeal, and in fact as I have 
pointed out before, should be going 
beyond that expressed restriction which 
the Legislature has in so many terms 
put upon the powers which we are to 
exercise as a Court of Special Appeal, 
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District Judge, and in ordinary suits under 5,000 rupees, there 


Dirin at in an appeal on the merits from the Subordinate Judge to the 
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District Judge, so that it is quite clear that the Legislature con- 
sidered the District Judge to be an authority of a higher grade 
than the- Subordinate Judge, although the jurisdiction of the 
latter in original suits is, under section 191, as wide as that of the 
District Judge; and we must presume that, when Act VIII of 
1869 was passed, and the words “ District Judge” were speci- 
fically inserted in section 102, the Act constituting the several 
Civil Courts was in the contemplation of the Legislature. 
Another answer to the objection was given to the effect that, 
under section 372 of Act VIII of 1859, a special appeal lies from 
all orders where it has not been specifically taken away; and 
that as there is no provision specifically barring a special appeal 
from the order of a Subordinate Judge in rent suits under 100 
rupees, it must be taken for granted that the right of appeal 
exists. We think that this answer is also of great weight, and 
we find that in the case of Iswar Chandra Sen v. Bepin Behari 
Roy (1) which was decided by Justices Loch and Mitter on the 
(1) Before Mr. Justice Loch and Mr. Justices be entitled to a decree. We do not think 


Bitter. 
The 2nd June and 4th July 1871. 


ISWAR CHANDRA SEN (PLAINTIFF) 
v. BEPIN BEHARI ROY (Derenp- 
ANT)” 


Baboo Mohini Mohan Roy for the 
appellant. 


Baboo Ramesh Chandra Mitter for the 
respondent. 


2nd June 1871, 


Tux judgment of the Court was deli- 
vered by 


Loom, J.— In this case tho plaintiff 
sues to recover rent under a kabullat given 
by the defendant, and the only question 
to be tried is, whether the defendant did 
or did not give that kabuliat. Lf itis 
found that he did so, the plaintiff will 


that this caso has beon properly tried. 
The lower Appclinte Court has gone at 
great length into the question, whether 
a third party can be admitted in suits 
for rent under Act VIII of 1869, B. C., 
as an intervenor; and having disposed of 
that point, it goes on to find tha this 
kabuliat had been collusively obtained ; 
but it does not properly find on the 
evidence whether that was or was not 
the case, namely, whether or not the 
defendant had in reality executed the 
Kabuliat. 

We may observe that this is a case in 
which it is not necessary to admit the 
intervenor, his interest could not, under 
any circumstance, be injured by a decree 
in the present suit between the plaintiff 
and the defendant. We may further re- 
mark that the intervenor does not say 

“that he is in receipt of rent from the de- 
fendant; he merely alleges that he is the 


* Special Appeal, No. 247 of 1871, from a decres of the Subordinate Judge of Rajshahye, 
dated the 18th December 1870, affirming a decree of the Moonsiff of that district, dated 


the 3th August 1870, 
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4th July 1871, it was held that section 102, Act VIII of 1869 1871 
(B. C.), does not bar a special appeal from the order of a DAYAT OMAND 
Subordinate Judge. On the whole, we are of opinion that the p. 
preliminary objection must be over-ruled. 

On the case itself the questions that arise are, firstly, whether, 
in consequence of the repeal of section 77 of Act X of 1859, 
the Civil Courts are bound to go fully into questions of title 
arısıng in rent cases brought before them, or are at liberty to 
restrict themselves to such questions as the Revenue Courts 
were competent to try under that section; secondly, whether the 
present - defendant Nabin Chandra Adhikari was properly 
admitted as a party to the suit under section 73 of Act VIIL of ° 
1859, and, thirdly, whether the decision of the Subordinate Judge 
is not defective, inasmuch as he has omitted to notice material 
evidence on the record, which has been relied upon by the 
first Court. 

It was argued by Baboo Hem Chandra Banerjee that the 
effect of the repeal of section 77 of Act X of 18659 is to make it 
incumbent on the Courts to try questions of title, whenever such 
questions may arise in the course of rent suits, and that they 
are not justified in restricting themselves to the points to which 
the attention of the Revenue Courts was limited by that section. 
There can be no doubt that, under Act VIII of 1869, (B. C.), 


real proprietor and in possession of the 
jalkar of which the rent is claimed by 
the plaintiff. 

We think, therefore, that the case must 
be remanded to the lower Appellate 
Court for trial, with reference to the 
above remarks. Costs to follow the 
result. 


4th July 1871, 


Loon, J.—On this case again coming 
on this day for hearing, the only objection 
taken by the respondent is that, under 
the provisions of section 102, Act VIU of 
1869, B. C., no special appeal in this case 
would lie to this Court (reads). In this case 
the judgment appealed against was passed 
by the Subordinate Judge, fo whom the 
case had been transferred. We think that, 


the words “ District Judge” in the above 
section can mean, and are only intended 
to mean, the Judge of the district, and 
not any Subordinate Judge to whom 
cases might be transferred for disposal, 
The Legislature intended that, where 
cases under one hundred rupees were tried, 
either originally or in appeal by the Dis- 
trict Jadge, and where no question of 
right or title or interest in land is adju- 
dicated upon, the judgment of the Dis- 
trict Judge in such cases should bo 
final. 

We think, therefore, that the judg- 
ment passed by us in this case on the 
2nd June last must stand, and the case 
must be remanded for re-trial, in accord- 
ance with the directions contained in 
that judgment. 
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the Civil Courts have powers higher by far than those which 
pee were vested in the Revenue Courts by Act X of 1859; and 
that when properly called upon to do so, they will exercise 


these powers. 


I may refer to the case of Haris Chandra Dutt 


v. Srimati Jagadamba Dasi (1), recently disposed of by the 


(1) Before Mr. Justice Norman, Offciating objected that Srimati Paddamani Dasi, 


Chief Justice, and Mr. Justice Ainsiis, 
The 16th June 1871. 


HARIS CHANDRA DUTT AND OTHERS 
(DEFENDANTS) v. SRIMATI JAGA- 
DAMBA DASI AnD ormers (PLAIN- 
TIFE.) * 

Mr. Money (with him Mr. R. T. 
Allan, and Baboos Annada Prasad Ba- 
nerjee, Kali Prasanna Dutt, Khetira 
Mohan Mookerjee, and Upendra Chandra 
Bose) for the appellants, 


Baboos Kali Mohan Das and Mati 
Lal Mookerjee for the respondents, 


5 The following judgments were delivered 
y 

Norway, J.—The plaintiff Srimati 
Jagadamba Dasi hes brought this suit 
against Haris Chandra Dutt and others, 
patnidars, and Srimati Paddamani Dasi, 
her co-sharer in the zemindari within 
which the patni of the first mentioned 
defendants is situate. 

The plaint alleges that the Dutt defend- 
ants hold fifteen mauzes and kismats 
in Pergunna Noornuggur in patni at 
an annual rent of Rs. 9,066-10-8, ac- 
cording toa kabuliat executed by them 
in favor of the plaintiffs mother, Ras- 
mani Dasi ; that as the first half-yearly 
rent for 1271 (1864) was not paid, the 
patni was sold by auction under Regula- 
tion VIU of 1819; that on a suit being 
brought, this sale was set aside, and the 
Dutt defendants recovered possession with 
mesne profits. The plaintiff then brought 
a suit, under Act X of 1859, to recover 


her share, viz., one-half the rent men- z 


tioned in the kabuliat. The defendants 


the plaintiff ’s co-sharer in the zemindari, 
had not been joined as a co-plaintiff ; 
that the plaintiff had come to no settle- 
ment with Paddamani in respect of her 
share ; and that the defendants were ig- 
norant of the extent of Paddamani’s 
share. The suit was dismissed by the 
Collector, and tho judgment of the Deputy 
Collector, dismissing the suit on that 
ground, was ultimately upheld by the 
High Court on the 8rd of July 1861. 

The plaintiff then brought a fresh 
suit under Act X of 1859 against the 
defendants for her moiety of the rent, 
making tho co-sharer Srimati Padda- 
mani Dasi a co-defendant. The co- 
sharer Srimati Paddamani Dasi did not 
appear or put in any answer, 

The defendants again objected that the 
question as to the defendant’s share being 
still open, it could not be decided in the 
Collector’s Court by making Paddamani 
a co-defendant. 

This suit was also dismissed by the 
Deputy Collector, and the decree dismiss- 
ing the suit was affirmed by the High 
Court on the 14th of April 1870, on the 
ground that the Oollector’s Court under 
Act X had no power to determine any 
question of right between the plaintiff 
and her co-sharer. 

The present suit was brought in the 
Civil Court on the 31st of May 1870 for 
the plaintiff’s share, vis., one-half of the 
rents from 1271 to 1276 (1864 to 1869.) 

The Subordinate Judge made a decree 
in favor of the plaintiff for the amount 
of the plaintifi’s share of the rent as 
claimed, Rs. 27,200, but disallowed the 
claim for interest. ' 


* Regular Appeals, Nos. 11, 6, and 4 of 1871, from the decrees of the Second Subordinate 
Judge of 24~Pergunnas, dated the 80th November 187 Le 4 
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Chief Justice and myself, which was a suit brought under 


Act VIII of 1869 (B. C.), and in which the 


From that decision the defendants have 
appealed in No. 11 of 1871. 

Two points have been preased on our 
attention by Mr. Money for the appellants: 
first, that the plaintiff has not proved 
that her share of the rents is a moiety. 
But there is nothing in that objection. 
The defendant Paddamani Dasi had put 
in an answer, admitting the plaintiff’s 
claim to a moiety of the rents as co-heir 
with her on the death of Rasmani, and 
the defendant Haris Chandra Dutt, 
who was examined as a witness, says :— 
“Qn the death of Rasmani Dasi, her two 
“dnanghters, the two sisters Jagadamba 
“and Paddamani brought against us a 
“snit for arrears of rent, and obtained a 
“ decree, and they realized the money on 
“one occasion.” In another part of his 
examination, he says :—“ I knew at the 
time the former Act X suit was going on 
“that at the death of Rasmani, her two 
“daughters were her heirs,” 

It is clear that the Subordinate Judge 
was quite right in saying that there was 
no dispute on this point. 

The next question is whether the rent 
for the years prior to 1275 (1868) is barred 
by limitation. 

The plaintiff having brought two 
successive suits for rent in the Collector’s 
Court under Act X of 1859, the defendant 
objected successfully that, as the plaintiff 
was entitled to, and sued only for, a moiety 
of the rents, the suit could not be main- 
tained in the Collector’s Court under Act 
X. The ground of that decision was that 
there had been no determination of the 
plaintiffs share, and no contract or en- 
gagement, either express or which could 
be implied from the conduct of the 
parties, on the part of the defendant to 
pay to the plaintiff an ascertained | 
proportion of the original rent in respect” 
of the share to which the plaintiff was 
entitled in the property , held by the 
defendant in patni, 

Tho ruling of the High Court amounted | 


in effect to a decision that a suit for 
a share of an arrear or arrears of rent 
by a person entitled to such share cannot 
be treated as a suit for an arrear or 
arrears of rent within the meaning of 
that expression os it stands in the 4th 
clause of section 23 of Act X of 1859, 

The defendant therefore raised an 
objection which made it necessary for the 
plaintiff to resort to a suit in the Civil 
Court to enforce her rights. 

The limitation for suits for the recov- 
ery of arrears of rent under section 32 
of Act X of 1859 would not have applied 
to a suit brought in the Civil Oourt upon 
a cause of action not cognizable under 
Act X of 1859. But it is supposed that 
the passing of Act VIU of 1869 (B. C.), 
may have made a difference. I think 
that such is not the case. The suit is 
not a suit for an arrear of rent, as 
that term is defined in section 21 of 
Act VII of 1869 (B. C.), but for a frac- 
tional share of certain arrears of rent, 
after the determination of a question 
raised by the defendant for his own pur- 
poses as to the share to which the plain- 
tiff is entitled. 

The suit has been brought as a suit, 
not under Act VIII of 1869, but as & 
suit under the ordinary Civil Procedure 
Code, Act VIII of 1859. The period of 
limitation for such a suit is that pro- 
scribed by Act XIV of 1859. 

Ifthe decision of the High Court on the 
former appeals was correct, it would follow 
that section 29 of Act VIII of 1869 
(B. C.) would not be applicable to such a 
suit ag that now before us. 

The result is that in my opinion the 
lower Court was right in holding that the 
plaintiff was, under section 14 of Act 
XIV of 1859, entitled to an allowance 
of the period during which she was 
bond fide prosecuting her claim against 
the defendants in the Revenue Court, 
which, from a defect of jurisdiction, was 
unable to decide it, 
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enquiry far beyond the points at which the Revenue Courts had 
been compelled to stop, but in that case there was a special 
prayer for the relief granted by the Court. This, it appears to 
us, is the distinction between that case and oases such as the one 
before us, and it does not at all follow that, because a Court has 
jurisdiction to entertain a suit for more ample relief than the 
plaintiff asks for in his plaint, it will therefore extend the 
relief actually asked for. The cases provided for in the Court 
Fees’ Act do not go at all against this view of the case, because, 
although in suits for mesne profits and accounts, the Court can 
give a larger sum to the plaintiff than that which he may set out 
in his plaint as the amount of his claim, it will only do so on 
certain conditions, namely, that, before executing his decree, he 
shall pay into Court the full value of the stamp fora suit for 
the amount awarded, and so put himself in the same position 
as if at the time of filing his plaint he had included the full relief 
ultimately granted to him in his prayer. 

In this suit the plaintiff prayed simply for a decree for certain 
specified arrears of rent. The defendant pleaded that he was 
not the tenant of the plaintiff; he did not deny that the plaintiff 


The appeal is dismissed with costa, (para. 3) did not deny that the plaintiff 


was entitled to n half share, but insisted 
that she was bound to geta decree of Court 
defining her right; and in the 5th para. 


Ansits, J.—I conour in the order 
made by the Chief Justice. The material 


question is the question of limitation. 
If the plaintiff could have maintained 
a suit under Act X of 1859, there can be 
no doubt that she would be bound by the 
provisions of section 32 of that Act ; but 
she tried to do so twice, and on each 
occasion was defeated on objections raised 
by the defendant. In the first instance she 
sued without making her sister a party 
to the suit, and the demand was contested 
on the ground that the defendant would 
not be safe if they paid any specified 
share to the plaintiff in the absence of 
any apportionment of the rent between 


they further go on to say, “ whethor 
then the pro formå defendant Paddamanti 
Dasi objects to plaintiff's share or not, this 
Court (the Collector’s) not being em- 
powered to decide the matter by receiving 
proofs of the extent of the shares, the 
present claim of the plaintiff is evidently 
liable to dismissal.” 

The whole contention of the defend- 
ants was that the suit would not lie in 
the Revenue Courts, and they succeeded 
in carrying their point. They now tarn 
round and contend that the suit would 
lie there, and nowhere else. It seems to 


her and her sister. In the second suite me that this objection does not come 
she attempted to meet the objection by properly from their months, and that they 
making her sister a party to the suit, but are bound by thoir own pleadings and the 
she was again defeated. The defendants former decisions. 

in their written statement in that suit 
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was the superior landlord, but alleged that he paid his rent to 1871 
an intermediate tenant, and that the relation of landlord and Datani onam 
tenant did not exist between the plaintiff and himself. On this E 
certain issues arose which were, lstly, whether the relation of guma 
landlord and tenant did exist between the plaintiff and defend- 
ant; and, 2ndly, if the first were found affirmatively, whether any, 
and if any, what amount of rent was due by the defendant. It 
was not necessary for the Court to go beyond these issues. And 
the fact that the present defendant Nabin Chandra Adhikari 
intervened, alleging himself to be the intermediate holder, and 
was made a defendant under section 73 of Act VIII of 1859, 
did not necessarily introduce a new issue. Had it done so, the 
Court would have been bound to try it; but, as the case stands, 
the Court was not bound to try more than was necessary for the 
decision of the particular suit; in fact, we would go further and 
say that the Court was bound to limit its enquiry to the issues 
which alone were necessary in order to try the plaintiffs right 
to the special relief that he sought. We do not think it can be 
contended that a person who is out of possession has the right 
to come to the Court and ask for a decree for rent, with the 
view of bringing in a third party, and having tried under color 
of a rent suit all questions of title between himself and that 
third party. Such a proceeding is altogether opposed to the 
principle laid down in section 7, Act VIII of 1859. Suppose, 
we take a case such as the following :—Two persons, A. and B., 
purchase a property with their joint funds, but through the 
agency and in the name of A. alone, B. residing at the time in 
a distant part of the country or abroad; that during a certain 
number of years, A. receives the rents, gives leases, and makes all 
arrangements with the tenants; that he then, without the know- 
ledge of his co-sharer, sells the property to a third person C,; 
puts him in possession, and announces to the ryots that C. and C. 
only is the party to whom they are to look as their landlord. 
Then, suppose C. to continue as the landlord receiving rents, S 
suing the ryots, granting leases, fnaking settlements, and other- 
wise dealing with the property as his own for, say, five years or 
more, and that afterwards B. returns and discovers what has 
` been done: is it to be said that he can at once proceed to sue a 
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ryot for rent, with a view to try in that suit the whole question. 


Pee of title between himself and C., and that it is not necessary for 


him first to get rid of the sale to C.? It appears to us that, in 
such a case, and with such facts, the proper issue to be tried is 
simply whether the relation of landlord and tenant exists between 
the plaintiff and the tenant, and that this must necessarily be 
found against the plaintiffs, and that such a suit can only end in 
being dismissed. If this were not so, where are we to draw the 
limit ?; almost any question of title could be brought up in a 
rent suit, and we should next be asked to take up questions of 
accounts between mortgagor and mortgagee whenever a mort- 
gagor might choose to sue a ryot for rent, alleging that the 
mortgage had been paid off from the usufruct of the property. 
Certain decisions were relied upon by the pleader for the 
appellant, but it appears to us that these decisions will not 
support his contention. The first one,—Jaggadanand Misser v. . 
Hamid Rasul (1),—is a decision by Mr. Justice Macpherson. 
In that suit the plaintiff claimed to enter into possession of 
certain property by right of purchase from the owner Hamid 
Rasul; the defendant made no substantial defence, and the plain- 
tiff established a good title to recover possession as against him. 
In this state of things the mother of the defendant intervened, 
and asserted that, although the property stood in her son’s name, | 
she herself was the real owner. Mr. Justice Macpherson says:— 
« We think it much to be regretted that Beni Khanum was 
“c made a defendant in this way: coming in as she does, her pre- 
“sence greatly complicated the case, and very unnecessarily. 
“ Having been admitted as a defendant, she must remain there. 
« But the fact of her having caused herself to be introduced as 
“ a defendant must not change the onus of proof so far as she 
s ig concerned, and in our opinion, the onus, as against the-plain- 
c tiff, is entirely on her, and not on the plaintiff, since the latter 
“has proved his purchase from Hamid Rasul.” It has been 
contended, on the strength of this decision, that the onus was 
thrown entirely upon the intefvenor in this suit to establish his 
title, and generally that the onus of proof is on an intervenor. 


CI) Ante, p 182. 
o® 


VOL. VIIL] ` $ HIGH COURT. 


This however is going beyond what that decision warrants ; it was 
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there distinctly pointed out that it was not because she was an Dayar Cuano 
AHOY 


intervenor thatthe onus was upon Beni Khanum, but because a 
prima facie case had already been made out against the original 
defendant and ostensible owner of the property, and that there- 
fore it was for her to make out a case sufficient to rebut 
that primå facie case. The fact was that a new issue had 
arisen in the case in consequence of her intervention, and 
that the affirmative of this new issue rested upon her. But 
in the case we have to deal with, the intervention of Nabin 
Chandra does not necessarily raise any new issue, and it is 
sufficient, for the purpose of this suit, to determine whether 
the relation of landlord and tenant exists between the plain- 
tif and the ryot defendant. The other case cited, that of 
Rajah Sahib Prahlad Sen v. Durgaprasad Tewari (1). In 
that case their Lordships observe that “the appellant is the 
“zemindar; as such he has a primd facie title to the gross 
“collections of all the mauzas within his zemindari. It 
“lay upon the respondents to defeat that right by proving 
“the grant’ of an intermediate tenure.” That was a suit 
for ejectment, and there was no intervenor in the case, 
and there is fyrther this important distinction that in that suit 
there was no attempt to alter or extend the relief which the 
plaintiff sought by his plaint; whereas in this suit there is a 
deliberate attempt by asking for one thing to get another very 
much larger. Then in that suit it was clearly necessary to 
determine the nature of the holding of the defendants, because 
the fact of their being at the time in adverse occupation was 
admitted, and the mere fact of such occupation did not affect 
the suit which was specifically brought to try the validity of the 
title under which the defendants held. But in the present case 
the plaintiff has not asked us to try the quality of any inter- 
mediate tenure, and all we have to do on the plea of the defend- 
ant is to ascertain its existence. 

Then as to the question under section 73, it appears to us. 
that it bears upon the case in this way that, if the intervenor 


C) 2 B. L RB. P, C., 128; S. C., 12 Moore’s L A, 331. 
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was improperly made a defendant, it may be that the Subordin- 


DATA UAND ate Judge ought not, under the provisions of section 337 of Act 


v. 
Nasre 
CHANDRA 


ADHIKARI, 


VIII of 1859, to have set aside the whole decree on his appeal. 
It is contended that, as the intervenor alleges that he had 
actually received the rents for the period for which the plaintiff 
is claiming them, he cannot possibly be injured by any award to 
the plaintiff for that period, even if that award is a wrong one. 
It appears to us that this is taking too narrow a view of the 
provisions of section 73, for it is quite clear that, if-such a 
decree as that of the first Court were to stand, and if that decree 
were wrong on the ‘merits, the intervenor would be seriously 
injured; he would no longer be able to recover his rents from 
the ryots as hitherto; the ryots having been made to pay their 
rents twice over in one instance, would assuredly not go on pay- 
ing rent to the intervenor, except-under legal process; and if the 
intervenor is really in the position in which he alleges himself 
to be, he is entitled to be maintained in that position until ousted 
in due course of law, and it is for the plaintiff to proceed by a 
regular suit if he wishes.to change the existing state of things. 
It seems to us that this view is in accordance with that taken by 
the Judges who disposed of the case of Kunjal Sahu v. Guru 
Baksh Koer (1). In our opinion Nabin Chandra was properly 
admitted as a party to the suit; and being a party to the suit, he 
was competent to appeal against the whole decree, and it was 
competent for the Subordinate Judge’ to set aside the whole 
decree on his appeal; and if the conclusion on the facts at which 
the Subordinate Judge has arrived is correct, it was no doubt 
right for him to make the order that he has made. 
(On the third ground the suit was remanded.) 


Suit remanded. 
(1) Ante, p. 184, 
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Before Mr. Justicé Glover and Mr. Justice Paul. 


PRATAP NARAYAN MOOKERJEE (Puaintirr) v. MADHU SUDAN 
- MOOKERJEE AND OTHERS (Deranpants.)* 


Settlement of invalid Lakhiraj with the Lakhirajdar—Resumption of Lakhiraj 
—Effect of Resumption and Seitlement of Lakhiraj on the Holder af 4 
Mokurrari Lease from the Lakhirajdar. 


Assessment of revenue by Government upon Invalid lakhiraj land after resamp- 
tion, does not confer a new estate on the lakhirajdar, and does not cancel or extinguish 
a mokurrari lease granted by the lakhirajdar previous to the settlement, and during 
the time he was in possession of the land as lakhiraj. 


` Tue father of the plaintiff and defendants obtained a mokur- 
rari lease of the Mauza Shabanda from the then zemindar of 
the talook. He also held as ryot 18 bigas and 3 katas of 
land in the same mauza. Some time after the grant of the 
mokurrari lease, he purchased a half share of the zemindari right 
in the mauza. In 1852, the plaintiff purchased the other half 
share of the zemindari right. In 1856, the. father of the 
plaintiff and defendants died leaving them his heirs. Some 
time after the mauza was resumed by Government as invalid 
lakhiraj. In the course of the resumption proceedings, the 
18 bigas and 3 katas of land held by the plaintiff and his 
brothers, the. defendants, as ryote, were assessed at Rs. 8-7. On 
the 26th March, 1827, a settlement was made by Government 
with the plaintiff and his brothers of the whole mauza at half 
jumma. The plaintiff being dissatisfied with this settlement 
brought a suit to enforce his right as zemindar of half the mauza, 
and to have a separate settlement of the same made with him, 
and obtained a decree wherein his separate right and title as 
zemindar to a moiety of the mauza was declared. Upon this, a 
settlement of half the mauza was made with the plaintiff, and a 
separate settlement of the other half was made with the plaintiff 


and defendants. ‘ 


* Special Appeal, No. 88 of 1871, from a decree of the Judge of West Burdwan, 


dated the 21st November 1871, affirming a decree of the Moonsiff of that district, , 


dated the 5th August 1870, 
@e 
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The present suit was instituted by the plaintiff against the 
defendants for recovery of a moiety of the rent due in respect of 


Mooxersze the 18 bigas and 3 katas of land held by himself and the 
Manav Sovas defendants as ryots, after deducting his share thereof. 


MOOKERJER 


The defence set up was that the plaintiff, as zemindar of the 
half share, was not entitled to institute a suit against the ryots 
direct for recovery of arrears of rent, as there was an interme- 
diate mokurrari tenure which the plaintiff and the defendants 
had inherited from their ancestor, and of which they were in 
possession. 

The Moonsiff found that the mokurrari lease was proved, 
and held, citing Mussamat Farzhara Banu v. Mussamat Aziz- 
unnissa Bibi (1) that the resumption of the estate did not e&tin- 
guish the mokurrari right, and that the plaintiff was entitled 
to institute a suit against the mokurraridars, but not against the 
ryots. He accordingly dismissed the suit. 

On appeal, the Judge held that a settlement after resumption 
did not destroy the mokurrari right. He accordingly confirmed 
the judgment of the Moonsiff. 


The plaintiff appealed to the High Court. 


Baboo Krishna Sakha Mookerjee, for the appellant, contended 
that when the Government resumed the lakhiraj, all tenures 
created by the holder of the lakhiraj became extinct; the 
resumption was not of the right of the lakhirajdar but of 
the tenure. The fact of the Government having entered into 
a settlement with the lakhiraj-holder cannot revive the claim 
of the holder of any under-tenure created by the lakhirajdar 
while holding the land as lakhiraj: the settlement might have 
been made with a stranger on the refusal of the lakhirajdar to 
accede to the terms imposed on by the Government under 
Regulation XIX of 1793. In that case the under-tenant could 
not possibly claim any right to hold the tenure created by the 
ex-lakhirajdar. The right of the under-tenant in such cases is 
that he shall hold the land in perpetuity or for a term of years 
by payment of the sum of money agreed upon by the parties 


(1) B. L, R., Supp. Vol, 175. 
. 
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previous to the resumption. Otherwise cases may happen in 1871 
which the lakhirajdar would have to pay more to the Government PRATAP 
as revenue than he could claim from his tenant as rent— Mooxerses 
Mohunt Sheodass v. Bibi Ikram(1) and Anund Moye Chowdrain Maus Sopan 


MOOKERJER. 
v. Ramkunt Sen (2). 


Baboo Rasbekari Ghose, for the respondent, contended that 
the resumption by Government did extinguish the claim of the 
holder of a tenure created by the lakhirajdar. The resumption 
by Government would not destroy the equities existing between 
the parties. After resumption the lakhirajdar had such an inter- 
est in the estate as would entitle him to a settlement on favorable 
terms. Cases might happen where the lakhirajdar would have to 
pay more as revenue than he got as rent, but generally these 
tenures were created upon receipt of a bonus or premium, the 
interest of which, when added to the rent reserved, would far 
exceed the most exorbitant revenue which might be assessed. 
The Full Bench ruling in Mussamat Farzhara Banu v. Mussa- 
mat Azizunnissa Bibi (3) was in point. 


Baboo Krishna Sakha Mookerjee in reply. 
The judgment of the Court was delivered by ` 


PauL, J.—The plaintiff, as the zemindar of one-half of 
Mauza Shabanda, eued the defendants, as ryots holding 18 
bigas and some katas of land in that mauza, for one-half of the 
rents of the year 1276 (1869-70), after deducting therefrom his 
individual one-seventh share of the same, and he based his claim 
to such rent on a settlement made in the course of certain 
resumption proceedings in which the sum claimed as rent was act 
down against the names of the defendants and the plaintiff as 
ryots of the 18 bigas and odd katas of land. 

The relations between the parties are somewhat; complicated, 
but they are as follows: The plaintiff and the defendants are 
seven brothers, and they jointly inherited from their father ° 
who died in 1263 or 1856, the mokurrari tenure of the 
Mauza Shabanda granted sometime previously by the zemindar. 


(1) 8. D. A., 1850, 167. (2) S. D. A., 1860, 661. (8) B. L. R., Supp. Vol, 175. 
e ë . - 
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1871 _ They also inherited one-half of the zemindari tight in that 
paara mauza from their father who had acquired the same previous 
BMooxEnke £0 his death; and it would appear that the plaintiff himself 

Maono Sonan purchased the other half of the zemindari right in the above 
named mauza in 1852. Sometime after the death of the 
father of these parties, Mauza Shabanda was resumed by Gov- 
ernment as an invalid lakhiraj. In the course of resumption 
proceedings an assessment was made on the lands of the 
resumed mauza, and according to that assessment the plaintiff 
and his brothers, who were and are ryots of the 18 bigas and 
odd katas above referred to, were assessed at Rs. 8-7 in respect 
- of those lands. A settlement was, on the 26th March 1867, 
made by Government with the plaintiff and his brothers, oi the 
usual terms of half jumma, of the whole mauza, The plaintiff 
was dissatisfied with this settlement as he claimed to be zemin- 

dar in his individual right of half of the mauza., 

The plaintiff accordingly brought a suit in the Civil Court 
against his brothers (the present defendants) and others to 
enforce his right to have the settlement of half the mauza made 
with him separately. This suit the plaintiff instituted on the. 
12th April 1867, and he obtained a decree therein declaring his 
separate right and title to half of the mauza. The result of this 
suit was that the settlement was re-formed by its being made as 
regards half of Mauza Shabanda with the plaintiff, and the other 
half with the plaintiff and the defendants jointly. Having suc- 
ceeded thus far, the plaintif next proceeded to institute the 
present suit. 

The plaintiff states that he is zemindar of half of the mauza; 
that the defendants jointly with himself are ryots of 18 bigas, 
3 katas of land in Mauza Shabanda; that according to the settle- 
ment made Rs. 8-7 is the rental fixed as payable by him- 
self and his brothers in respect of these lands, and that he is 
entitled to half of Rs. 8-7, after deducting his one-seventh share 

e of the same. The defendants pleaded, in answer to the plain- 
tiff’s claim, that an intermediateanokurrari tenure existed and 
was interposed between the zemindar and the ryots, and that 
consequently the rents payable by them as ryots were not payable 
to the zemindar, but to the mokurraridars. 
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The plaintiff, in refutation of this plea, insisted that the effect 1871 

of the resumption and settlement was to annihilate and destroy PRATAP 

the mokurrari tenure, and that the mokurrari tenure being thus Moon sivee 

extinguished, he was entitled to take the rent directly from the Mannu SUDAN 
BMOOKERIEE, 

ryots. The first Court, relying on the decision of the High Court 

in Mussamat Farzhara Banu v. Mussamat Azizunnissa Bibi (1), 

ruled that the resumption of the lakhiraj mauza did not extin- 

guish the mokurrari, and held as a necessary result from this 


ruling that the plaintiff’s action for rent against the ryote was not 


. maintainable. 


The lower Appellate Court upheld the decision of the first 
Court. From the decision of the latter Court, this special ° 
appénl has been preferred, and in the course of the argument 
addressed to us by Baboo Krishna Sakha Mookerjee for the 
appellant, the contention raised before the lower Courts has been 
very ably put forward in various shapes. These arguments urged 
with so much diversity, resolved themselves into one main ground 
on which the judgment of the lower Court is assailed, namely 
that by the resumption the mokurrari title was extinguished. 

The appellant bases his contention on rulings of the late 
Sudder Court—Mohunt Sheodass v. Bibi Ikram (2) and Anund- 
moye Chowdrain v. Ramkunt Sen (3). In these cases, it 
was held that the resumption of an estate held as lakhiraj 
operated in extinguishing all under-tenures, A Division Bench 
of the High Court, disapproving of this enunciation of the law, 
referred the question of the extinguishment of under-tenures by 
the resumption of the parent estate toa Full Bench. A Full 
Bench of the High Court in Mussamat Farzhara Bibi v. Mussa- 
mat Azizunnissa Bibi (1), declared the law on the subject as 
follows :— 

‘When a lakhirajdar has entered into a contract with a tenant, 
‘whether for a term, or in perpetuity, both parties are in strict 
“law bound to the conditions of the contract. We therefore 
“do not think that the mere resumption of the lakhirajdar’s e 
“ tenure by Government, that is the mere fact that that tenure 
“has been rendered liable for the payment of revenue can of 


(1) B. L. R., Supp. Vol., 175. (8) S. D. A., 1860, 661, 662. 
(2) 8. D. A., 1850, 167. 
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1871 ‘itself as a matter of law dissolve the contract entered into 


Pratar * hetween the parties.” 
Narayan 


Mooxrnsen The proposition thus enunciated is not supported by any full 
Maono Sunn Supax reasoning on the subject, and the case before the Sudder Court 
in 1850, wherein the lakhirajdar having to pay Rs. 150 as the 
jumma fixed on the lands held in mokurrari whilst the mokurrari 
jumma was only Rs. 10, sought on that ground to extinguish 
the mokurrari tenure, exhibited so much of apparent hardship, 
that we have deemed it right to look deeper into the principle | 
which establishes the rule that the resumption and settlement of 
a lakhiraj estate does not operate in extinguishing under-tenures. 


Obviously the argument which advances the proposition that 
upon and by reason of the resumption and settlement of a 
lakhiraj estate all under-tenures are extinguished, must proceed 
on the ground that a new estate is created under a settlement 
consequent on aresumption; for if a new estate be not created, 
we are not aware of any principle of law which would entitle 
the lakhirajdar to be released and relieved from his contract by 
which he created a mokurrari, or any other“under-tenure. The 
question which we have to consider is whether, under the circum- 
stances already stated, a new tenure is created under a settlement 
with the lakhirajdar consequent on a resumption. 


In order to obtain a clear view of the subject, it is necessary 
to glance at some of the sections of Regulation XIX of 1793 
and Regulation XI of 1819. 

Section 6, Regulation XIX of 1793, provides as follows: 
“ By continuing the proprietary right in the land to the grantee 
or possessor in the cases specified in the preceding section, instead 
of dispossessing him of the land altogether agreeably to former 
usage and assessing the land in the mode provided in the two fol- 
lowing sections, a liberal provision will be left to him. Where the 
grant may have been made before the Bengal year 1178 (1771) 
or the Fusli or Willaiti year 1179, the proprietor will hold his 
land as an estate paying a fixedrevenue of only half the amount 
assessed on other malguzari lands in the country; and where 
the grant may have been made subsequent to the above men- 
tioned periods, he will hold the land as subject to the payment 
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of the same revenue as other lands assessed with revenue undgr 1871 
the rules for the decennial settlement, as hereafter directed.” wee 

Section 6 of Regulation XIX of 1793 enacts that the revenue Mooxsnses 
assessed on lands not exceeding 100 bigas alienated before the Mammu Supaw 
1st December 1790 is to belong to the zemindar. 

Section 7 of the same Regulation enacts that revenue on lands 
exceeding 100 bigas alienated prior to lst December 1790 shall 
belong to Government. 

Section 8, Clause 1, provides as follows :—* The amount of 
the revenue payable from the lands specified in section 7 is to 
be adjusted according to the following rules :— 

“Tf the grant shall have been made previous to the Bengal 
year 1178 (1771) or the Fusli or Willaiti year 1179 (according 
as the lands may be situated in Bengal, Behar, or Orissa), the 
revenue to be paid to Government shall be equal to one-half 
of the annual produce of the land, calculating according to 
the rates at which other lands in the pergunna' of a similar 
description may be assessed. If any part of the land shall be 
uncultivated, the proprietor is to be required to bring it into 
cultivation, and to pay such russud or progessive increase, to 
be regujated with a reference to the reduced rate of the assess- 
ment on the cultivated land, as the Board of Revenue, with 
the sanction of the Governor General in Council, may deem 
reasonable. The produce of the land shall be ascertained by 
a survey and measurement, one-half the expense attending 
which is to be defrayed by the proprietor, in the event of his 
agreeing to the jumma required of him, and the other moiety 
by Government; or by such other mode of investigation as 
the Collector, with the sanction of the Board of Revenue, 
may judge advisable. If the proprietor shall refuse to agree 
to the assessment, the lands are to be let in farm or held khas, 
under the rules prescribed in Regulation VIII of 1793. If 
the proprietor shall agree to pay the revenue that may be 
required of him, the amount shall not be liable to any varia- œ% 
tion in future, but he and his ‘heirs and successors shall hold 
the lands at such fixed revenue for ever. If the grant shall 
have been made subsequent to the Bengal year 1178 (1771) 
or the Fusli or Willaiti year 1179 (according as the 
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lands may be situated in Bengal, Behar, and Orissa), the 
revenue or jumma to be paid to Government from the land 


Mooxersee ghall be assessed agreeably to the rules prescribed in Regu- 
Mavru SuDAN lation VIII of 1793, for forming the settlement of estates 


MooxkeEry. 


paying revenue to Government, and the produce shall be 
ascertained, and the expense of the investigation defrayed, in 
the manner specified with regard to the lands in the preceding 
clause. Ifthe proprietor shall refuse to agree to the assessment, 
the lands are to be let in farm or held khas, under the rules for 
the decennial settlement. If the proprietor shall agree to pay 
the revenue that may be required of him, the amount shall 
not be liable to any variation in future, but he and his heirs 
and successors shall hold the land at such fixed revenue for 
ever.” 

Regulation II of 1819 enacts more efficient remedies for the 
assessment of lakhiraj estates, but by section 7 provides for the 
attachment of estates (the subject of investigation) only in case 
the party in possession withhold certain necessary and important 
information at his command. 

These provisions of the law on the subject of shat is called 
resumption and settlement of lakhiraj estates, distinctly show that 
the owner of a lakhiraj estate is neither divested of his property 
in, nor of his possession of, such estate resumed for the purpose 
of assessment. An owner of this description of estate is made 
liable to the payment of the assessment to which his lands were 
by law subject, and which liability from the fact of the estate 
being resumed, must be taken to have been long evaded. The 
lakhirajdar, on agreeing to pay the assessed rent by entering into 
a settlement for the same, is left in possession of his estate, which 
by the operation of the settlement is brought into the category 
of permanently settled estates. It thus appears clear that the 
settlement of revenue assessable in consequence of resumption 
does not and cannot confer a new estate on the lakhirajdar, it 
merely fixes and limits the demand as respects revenue 
originally chargeable on the estate of the lakhirajdar. These 
being our views, it follows that the mokurrari lease was not 
cancelled or extinguished by the resumption and.settlement, 
and consequently the contention of the defendant ryots that they 
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are liable to pay rent to the mokurraridar and not to the zemin- 1871 

dar is made out. o., , Marist 
Under these circumstances, the suit of the plaintiff was rightly AOOEERJER 

dismissed by the lower Courts, and we affirm those decisions by Mapav Supax 


Sete, i ‘ ROOK ERJEE, 
dismissing this appeal with costs. 





Appeal dismissed. 


Before Mr. Justice Norman, Officiating Chief Justice, and Mr. Justice Loch, 


ABDUL KARIM am orunrs (Suretias) v. ABDUL HUQUE KAZI 1871 
(DECREE-HOLDER.)* Jany. 10, 


Surety Bond—Execution—Civil Procedure—Act VIII of 1859, 8. 204—Act 
XXIII of 1861, 8. 8. 


A surety bond taken by the Oourt under section 8 of Act XXIII of 1861, after 
judgment has been pronounced, can be enforced under section 204 of Act VII of 
1859, 


SHAHZADEH MAHOMED SHUMSUDDIN having been arrested 
under a warrant in execution of a decree for Rs. 822-8, applied 
for his discharge under section 273 of Act VIII of 1859, on the 
ground that he had no means of paying the debt. 

Pending the enquiry which the Moonsiff considered necessary, 
he released the judgment-debtor on the security of Syud Abdul 
Karim and Huro Prasad Bose, who, by an obligation or bond, 
addressed to the Moonsiff, bound themselves thus; “ We do 
“hereby stand security for the said debtor and covenant that 
should his application for the benefit of insolvency be refused 
“and he be called upon to pay, we shall immediately produce 
“ him, and should we fail to produce him, we shall pay without 
“objection the above amount together with costs and future 
e interest due -to the decree-holder, &c.” This bond was dated 
the 22nd of December 1868. 

On the 20th of December 1869, the decree-holder prayed that 
the sureties might be ordered to produce the judgment-debtor, 
and in default, that the decree pe executed against them, 


* Miscellaneous Special Appeal, No. 271 of 1870, from an order of the Judge of 
24~Pergunnas, dated the 4th July 1870, modifying an order of the Sudder Moon- 
siff of that distrlot, dated the 18th April 1870, 

e 
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1871 The Moonsiff thought that as the security bond had been 
Aspur. Kars entered into subsequent to the judgment, it was not one which 
Anoy Haus could be enforced under section 204 of Act VIII of 1859, and 

refused the application for execution. 

From that decision there -was an appeal to the Judge, who 
held that the surety bond could be enforced under section 204 
of the Code. 


Baboo Mahendra Lal Mitter for the appellants.—The Moon- 
sift’s decision was correct. It was beyond the power of the 
Court to execute a surety bond taken after judgment. There 
is no provision in the Code for such a proceeding. Section 204 
of Act VIII of 1859 is confined to surety bonds taken in the 
guit before judgment. He referred to Gajendra Narayan Roy 
v. Hemangini Dasi (1) and Baboo Ramkishen Doss v. Hurkhoo 
Siny (2) in support of his contention. i 


Baboo Bamacharn Banerjee for the respondent.—It makes no 
difference that the bond was taken in this case after judgment. 
The cases cited, have no application to the case now before 
the Court. 


Norman, J. (after stating the facts, continued.)—The Judge, 
as we think, rightly holds that the bond as a security taken by 
the Court under the 8th section of Act XXIII of 1861 could 
be enforced under the 204th section of Act VIII of 1859, which 
enacts that “ whenever a person has become liable as security 
“for the performance of a decree, the decree may be exe- 
“ outed against such person to the extent to which he has ren- 
“ dered himself liable, in the same manner as a decree may be 
enforced against.a defendant.” 


The cases referred to by the Moonsif— Gajendra Narayan Roy 

v. Hemangini Dasi (1) and Baboo Ramkishen Doss v. Hurkhoo 
Sing (2) are distinguishable from the present. There the liabi- 
lity of the sureties did not arise in the course of, or out of, pro- 

* ceedings in the suit, but upon distinct and independent contracts 
made between the sureties and the creditor, in the one case to 
pay the debt if certain attached property was released, in the 


(1) 4B. L. R., App., 97. (2) 7 W. Ru 329. 
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other to pay if the debtors could not pay. Here the engagement 1871 
arises in the regular course of a proceeding in the cause, The Anous Kanot 
sureties do not contract with the execution-creditor, but enter Anvor Hugur 
into an engagement with the Court, that the debtor shall 

appear when called upon, or in default of such appearance that 

they will pay the amount mentioned in the warrant. If the 

debtor failed to appear when called on within the time limited in 

a bond given under section 8, the sureties as such would become 

liable to pay ; and we think the case would fall within the terms 

of section 204. The Judge says the sureties have had an 
opportunity of producing the debtor and have not taken advan- 

tage of it. He does not say when the default of the sureties ° 
took place. 

For ourselves, we have great doubts whether the default in 
producing the defendant in the present case was such as to ren- 
der the sureties liable under the bond. 

By section 8, the security is for the appearance of the party 
“ at any time when called on while such enquiry is being made.” 
We do not think that by the bond, though its language is not 
very clear, the sureties engaged, or can be taken to have intend- 
ed to engage, for more than that. This engagement would not 
bind the sureties to produce the debtor at the end of an indefinite 
time during which, not the enquiry contemplated by section 8 
but negotiations for a settlement were going on. We do not 
understand how it was that the Moonsiff did not complete the 
enquiry within a week or fortnight at latest from the 28th 
December 1868. It is possible that the enquiry may have been 
postponed from time to time at the request, or by consent of the 
sureties, and may not really have been concluded until the time 
when the sureties are supposed to have committed the default. 
No enquiry seems to have taken place as to the cause of the 
delay. We cannot therefore say whether there may not be 
circumstances which have not been made to appear before us 
to justify the Court in holding the sureties liable. If there was 
unreasonable delay it must be eonsidered whether the plaintiff 
is in any way responsible for, or consented to, the delay, and 
whether the sureties, or either of them, consented to the delay. 

The Judge will enquire and come to a finding upon the 
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questions—when the defendant was called upon to appear and 


Anput Karot made default, what was the cause of the delay, and whether the 
Apus ui Hoque enquiry under section 8 of Act XXIII of 1861, was still pro- 


1871 


Sept. 13. 


ceeding at time when the defendant was called upon to appear. 
The Judge will return. his finding with the evidence to the 
Court. 


Case remanded, 


[ORIGINAL CIVIL.] 


Before Mr. Justice Phear. 


BRAJANATH DEY SIRKAR v, 8. M. ANANDAMAYI DASI asp 
OTHEES. 


Hindu Will, Construction of —Bequest void for Remoteness—Indian Succession 
Aot (X of 1865), s8. 101, 103, 179, 180, 187, 242—Hindu Wills Act (XXI 
of 1870 )—Ezecutor under Hindu Will—Probate—Evidence. 


A Hindu testator died possessed of considerable property and leaving a will dated 
12th September 1870, by which he appointed his wife executrix in the following 
words :—“I appoint my wife, A. D., executrix on my behalf, and vest her with entire 
authority and responsibility. After my decease my said wife shall perform all duties 
according to my instructions embodied in the following paragraphs”: After recit- 
ing that his wife was a purda woman, and that his threo sons were disobedient and 
extravagant, he appointed certain persons managers to perform certain duties under 
the will which could not be performed by a purda woman ; and after various minor 
bequests and directions, he directed that if it should appear to the executrix or 
executors for the time being that they would not be able to protect the property, then 
they should form a family fund in the Government trust fund of all the property, and 
that the interest thereof should be employed in the performance of cortain religious 
ceremonies, and the family expenses, and then bequeathed as follows: “ Whatever 
Company’s paper, Moveable and immoveable property, &c., shall be formed into a 
family fund in the Government trust fond, my great grandsons shall, when they 
attain majority, receive the whole to their satisfaction, and they will divide and take 
the same in accordance with the Hindu Igw. God forbid it, but should I have no 
great grandsons in the male line then my daughter’s sons, when they are of age, 
shall take the said property from the, trust fund and divide it according to the 
Hindu Shastras in vogne.” The testator loft living, nt the time of his death, ono 
son’s gon, three sons, and a daughter and hor son, but no great grandson. Held, 
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that the bequest to the great grandsons was void and inoperative for remoteness ; 1871 

that the bequest to the daughter’s sons was dependent on, and not alternative to, BRAJANATH 

the gift to the grandsons, and therefore a bequest void under section 108 of the DEY Sezar 

Succession Act. 8. M. Mis 
Held also, that A. D. was invested under the will with only a representative MAYI Dasr, 

character, and was therefore not entitled beneficially to any residue of the estate as 

against parties who might have any interest therein. The effect of the Hindu Wills 

Act, which makes (among others) section 180 and 242 of the Succession Act appli- 

cable to Hindus, is to make the probate of the will evidence of the will against all 

persons interested under the will 


Tars was a suit brought to obtain a construction of the will of 
one Gabindchandra Dey Sirkar, and to have a declaration of 
the rights of the parties under it. 

The plaint, filed 17th June 1871, stated that Gabindchandra 
Dey Sirkar, of Meer Jaffer’s Lane in Calcutta, banian, died in 
Calcutta on 21st January 1871, possessed of considerable move- 
able and immoveable property situated within the local jurisdic- 
tion, and a piece of land and some small debts due to him out of 
Calcutta; that Gabindchandra Sirkar left him surviving a 
widow, the defendant, S. M. Anandamayi Dasi, three sons, Jadu- 
nath Dey Sirkar, the plaintiff Brajanath Dey Sirkar, and Kishori- 
nath Dey Sirkar, and one daughter, Kusambini Dasi, all resi- 
dent in Calcutta; that Kishorinath has one minor son, Charu- 
chandra Dey Sirkar, and one daughter, S. M. Shamkunja Dasi, 
and Kusambini Dasi has one son, Dharam Das Mitter, and 
that Charuchandra Dey Sirkar was living at the death of 
the testator, and was and is his only grandson in the 
male line; that after the death of Gabindchandra Dey Sirkar, 
his widow the defendant Anandamayi Dasi, on 25th April 
1871, produced to the Court a will dated 28th Bhadra, 1277 
(September 12th, 1870), and a codicil thereto, both in the Bengali 
language, and obtained an order for the grant of probate thereof 
to her as executrix therein named, and that she had obtained 
and was in possession of the whole of the testator’s estate. 

The material portions of the will were as follows :— ° 

“For the purpose of preservingmy own self-nequired moveable and 
immoveable properties, company’s papers, and the rest of my effects, 

“I appoint my wife, Srimati Anandamayi Dasi, executrix on my 
behalf, and vest her with entire authority and responsibility ; after my 
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decease, my said wife shall perform ull duties according to my instruc- 
tions embodied in the following paragraphs :— 

“ She will pay for the daily sheba of the Sri Sri Iswar Sridharji 
established by my late father mabashoy and for my justification, and 
give to those whom I have named the gifts, &c. I have made to them, 
and perform all duties in accordance with my written instructions, she 
will not fail in any respect. But my said wife is a parda woman ; and, 
although it has pleased God to allow my three sons to survive and 


attain majority, nevertheless they are extravagantand disobedient, I con- ° 


sequently appoint my youngest brother, Sriman Ramchandra Dey Sir- 
kar, my son-in law, Sriman Gopal Chandra Mitter Babaji, Sriman 


Shama Charan Mitter Babaji, my brother’s son-in-law, and Srijut - 


Trailakhanath Mitter; my wife’s paternal cousin, and Sriman Trailakha- 
nath Mitter Babaji of Simla, my son’s brother-in-law, these five indi- 
viduals, managers of my estate, These persons will jointly or separately, 
as occasion requires, institute suits against other parties, answer com- 
plaints made by others, appoint vakeels and mooktears in all Civil Courts, 
algo render accounts, and drawing nffidavits file them, and file written 
statements, &c., they will also draw the interest of my company’s papers, 
and, if necessary to do so, renew them in the usual way; further they will 
realize the interest on outstandings, share, dividends, and, if necessary, sell 
those shares and realize moneys due from others, and make such moneys 
over to my wife, also whatever company’s paper they shall renew, 
and whatever interest on company’s paper they shall draw, they will 
make the whole thereof over to my said wife to her satisfaction. They 
(the moneys) will remain with her, and the rents of rental houses and 
the khazana of empty lands they will collect from the tenants, and make 
them over to my wife to her satisfaction. When it is necessary to 
appoint a Sirkar, they shell consult my said wife, and having taken the 
ugual security from the said Sirkar, instal him; they will receive the 
accounts from the said Sirkar, and make them over to my said wife to 
her satisfaction ; but, if it be necessary to dismiss the said Sirkar, they 
shall consult my said wife, and act according to her directions, and when 
necessary, they shall obtain my wife’s signature and seal; and if I am 
really indebted to any one, my said managers will look into the accounts, 
and pay the same out of my estate, and they will in the usual way rea- 
lize all that may be due to me, and make it over to my wife, 

“ Paragraph {,—My grandson, that is to say, my youngest son’s son, 
Sriman Charu Chandra Dey Sirkar, if by the will of God he attains 


majority, and having received on education, becomes fit to enter into 
eft 
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business, shall also be an executor and manager of my estate, but he 
will not be able to make gift or sale of anything connected with my 
estate, none of my offspring down to my great grandchildren shall 
have the power to make gift or sale, and none of the property 3 
immoveable, moveable, or company’s paper, &c., shall be sold for the nij 
(private) debts of the afore-mentioned managers, 

“ Paragraph X.—My youngest son, Sriman Kishorinath Dey Sirkar 
Babaji, has one son, Sriman Charu Chandra Dey Sirkar, my grand- 
son, and one daughter, Srimati Shamkunja Dasi, my granddaugh- 
ter; the said Sriman Charu Chandra Dey Sirkar Babaji remains 
unmarried, Rs. (2,000) two thousand shall be spent on his auspicious 
wedding; company’s paper shall be sold from my estate for the money 
for the performance of that ceremony. The said Babaji shall remain 
in my family, and receiving his support, shall get his education; what- 
ever his education may cost, you will pay out of my estate. 

“ Paragraph XI.—I have three sons, who are disobedient and dis- 
respectful and extravagant, and ignorant, therefore I have not invested 


‘them with the duties of executors and managers of my property. If 


they contract’ debts, no one shall be able to lay any claim upon my estate, 
nor shall any portion of my estate be sold for any debts, or signature 
of theirs; and if they make gift, or hand over the same to any one, it 
shall be inadmissible. 

“ Paragraph XII.—After my death my said three sons shall remain 
in my family, and receive their support and clothing in a fitting and 
proper manner. If any of them quarrels with my said wife, and does 
not obey her, then my said wife shall consult with the managers, and 
give them one houses piece to live in, and they shall with their 
respective wives live in those houses, but they shall not be able to make 
gift or sale of the houses, and they (the managers) shall give Rs. (50) 
fifty a month out of my estate for the support of each of them. 

i Paragraph XIII.—If by the will of God any one of these three 
sons or all of them become reformed in their conduct and remain 


- obedient to my wife, then my wife and my said managers shall, if 


they think after consultation with two or three other respectable 
individuals that the property can be preserved and protected by them, 
the sons, then they shall become managers of my estate, but they shall 
not be able to make gift or sale of anything connected with my estate. 

“ Paragraph XV—God fordid it; but should my wife, Srimati 
Anandamayi Dasi, die before my grandson, Sriman Charu Chandra 
Dey Sirkar Bhyaji, attains majority, the person whom my wife appoints 
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at the time of her death shall be vested with the powers of executor or 
executrix.: He or she shall have the same powers as are vested in my 
wife, and shall perform all duties connected with my estate in accord- 
ance with her directions, but he or she will not be able to make sale 


or gift of any property belonging to my estate. 


“ Paragraph XVI.—If my wife, Srimati Anandamayi Dasi, or my 
wife being dead, the executrix or executor for the time being or during 


my wifes existence think that she or he will not be able to preserve ` 


and protect this property, then she or he will consult the said managers, 
and two or three other respectable individuals, and form a family fand 
in the Government trust fund of all the moveable and immoveable 
property, company’s paper, &c., plates and vessels, &c., appertaining to 
my estate, and place the same with them. From the interest of the 
said company’s paper and rents of the houses and land, my house- 
hold expenses will be paid, the sheba of Sri Iswar Sridharji and my 
necessary religions rites performed first, in order that I may obtain 
salvation; and for the annual ceremony, the puja of Sri Sri Iswar 
Sarodia, you will expend (400) four hundred rupees ; for Iswar Shama 
puja, from twenty-five to thirty rupees ; for the Dole Jattra of Sri Sri 
Iswar Sridharji fifty rapees ; for Ras Jattra, sixteen rupees ; for Nando 
Utsab ten rupees ; and for my late father’s and mother’s sraddha twenty 
rupees ; having performed all these ceremonies, the family expenses will 
be conducted with the balance. Whatever company’s papers, moveable 
and immoveable property, vessels, plates, &c., shall be formed into a 
family fond in the Government trust fund, my great grandsons shall, 
when they atiain majority, receive the whole to their satisfaction, 
and they will divide and take the same in accordance with the Hindu 
law. God forbid it ; but should I have no great grandsons in the male 
line, then my daughter’s sons when they come of nge shall take the said 
property from the trust fund, and divide it according to the Hindu 
shastras in vogue. If amongst my family any females remain alive, 
then my daughter’s sons shall in the customary way give them one 
hundred rupees monthly for their expenses. If they do not do so, then 
the said property shall again revert to or remain in the said fund. 


“ Paragraph XVIE—All the houses, ryoti land, and company’s 
papers which are in my wife’s name are simply in her name. I purchased 
them with my own earnings benami in her name, and they have been 
go kept. Finis, year 1277, date 28th Bhadra, year 1870, date 12th 
September. . 
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“ Postscript.—All the company’s papers which I have purchased and 
kept in the name of my wife, she shall be able when necessary to sell, 
and to this none of my heirs shall be able to make any claim, and the 
ceremonies of her auddo sraddha shall be performed with the proceeds 
of the sale of company’s papers of this value of (2,000) two thousand 
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rupees standing in her name, and the duties she shall enjoin on her 


death-bed shall be performed.” 


The plaintif submitted that so much of the will as attempted 
to defer the vesting of the estate, until the class of the testator’s 
grandsons in the male line attained majority, was void in law, 
inasmuch as the testator had only one grandson in the male 
line living, at the time of his death, and there were living at 


_ the time of the testator’s death three sons of his, through whom 


great grandsons might be born, some of which great grandsons 
might come into existence more than eighteen years after the 
„aeath of any of the persons who were in being at the time 


Na ‘of the testator’s death. The plaintiff further submitted that 


\ 


| 


the provisions inthe will against alienation were void; and 
that the corpus of the estate, subject to payment of the various 
legacies, and the provisions for maintenance in the will men- 
tioned, ought to be divided equally amongst his heirs, and 
that he, the plaintiff, was entitled to one-third of such estate, 


- subject as aforesaid. 


The defendant Anandamayi Dasi submitted that there were 
valid, religious, and other trusts declared by the testator 


„in his will, which ought to be carried out in accordance with 


the testator’s wishes; that the provisions in the will for the 
preservation and administration of his property, and the carry- 
ing out of the said trusts, were valid according to Hindu law, 
and ought to be carried out. The defendant, Anandamayi, 
further submitted to the Court the questions, whether the ulti- 
mate trusts of the will in favor of great grandsons and daughter’s 
sons were valid ; and whether even, if those trusts were not valid, 
the sons of the testator could take any part in the management 
of the estate, or alienate, or partition the same. She also 


submitted that, in the constructidn of the will and codicil, 


regard should be had to the testator’s desire that she should 
te 
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manage the property, and superintend the religious trusts 
during her life, and also tothe rights given to her in the 
codicil to sell company’s paper standing in her name, and 
also to enjoin the performance of religious duties after her 
death. 


The Advocate-General and Mr. Marindin for the plaintiff, 
Mr. Woodroffe and Mr. Evans for the defendant, Anandamayi. . 
Mr. Ingram and Mr. Phillips for the defendant, Kishorinath. 
Mr. Lowe and Mr. Macrae for the defendant, Charuchañdra. 
Mr. Cowell for the defendant, Dharam Das Mitter. 

The defendant, J adunath, appeared in person. 


The Advocate-General contended that the trusts in the will 
with regard to accumulations, were void for remoteness, regard 
being had to sections 101 and 102 of the Succession Act, which - 
were made applicable to the wills of Hindus by the Hindu Wills 
Act XXI of 1870. ‘The sona, therefore, would be heirs, and 
the residue of the estate would go to them as general heirs; see 
also sections 103 and 104 of the Suceession Act. 


The <Advocate-General, in proof of the will, tendered the 
probate. 


Mr. Woodroffe objected that that was net the proper mode of 
proving the will of a Hindu. It had been held that an executor 
derived no title from the probate of a will, but only from the 
will itself—Sharo Bibi v. Baldeo Das (1) and Srimati Jayhali 
Debi v. Shibnath Chatterjee (2). The question is whether, 
since the passing of Act XXI of 1870, there would be any 
alteration ; sections 187 and 188 of the Indian Succession Act 
being thereby made applicable to the wills of Hindus. 


() 1B.L RB, 0. Oa, 2%, + @) 2B. L RO. Cyh 
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The <Advocate-General, contra.—The probate of the will is 1871 
sufficient. The obtaining probate is made necessary for a jBRAvAnaTH 
Hindu executor under sections 187 and 188 of the Succession re ee: 
Act; this puts him in the same position as the executor of a will sats Dasr. 
of personal property in England. Section 179 of the Succession 
Act, which is also made applicable to Hindus by the Hindu Wills 


Act, makes the executor the legal representative for all purposes. 


PHEAR, J., reserved his decision as to the admissibility of 
the probate until the conclusion of the arguments in the case. 


Mr. Ingram for Kishorinath.—The words of the will are not $ 
sufficient to disinherit an heir. Disherison is of no effect, unless 
there is a gift over, and here there is no gift over—9. M. Ber- 
jessory Dossee v. Ramconny Dutt (1) and Tagore v, Tagore (2). 
There is no question of remainders in Hindu wills; they are to 

/ be taken as executory devises. The possibility of remoteness 
is to be looked to, and not the actual state of circumstances—~ 
1 Jarman on Wills, page 252. The Oourt will not wait to see if 
the bequest will be void. The state of things at the testator’s 
death is to be looked at. Section 104 of the Succession Act which 
was cited, is not made applicable to the wills of Hindus, 
The clause containing the gift to the daughter’s sons is not an 
independent clause, but dependent on the gift to the great grand- 
sons, It was not the intention of the testator that the daughter’s 
sons should take until all the male issue had been exhausted. 
The Hindu law throughout shows a preference for males. The 
ulterior bequest was not to take effect until the subjects of the 
former one were exhausted. The. limitations to great grand- 
gons are void for remoteness, and the limitations in remainder to 
daughter’s sons are consequently void; see section 103 of 
Succession Act. He cited Proctor v. Bishop of Bath and 
Wells (3), Robinson v. Hardcastle (4), Cambridge v. Rous (5), 
Beard v. Westcott (6), Moneypenny v. Dering (7). By the ° 


(1) East’s Notes of Cases, 80. (5) 8 Ves, 12. 
(2) 4 B. L R., O. C, 103. (6) 5 Taunt., 393, 
(3) 2 H. Bl, 358. (7) 7 Hare, 568, 


(4) 2 T, R, 241, see 254, . 
Se 
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1871 codicil the testator creates a trust, the property does not vest- 
Brasaat absolutely in Anandamayi. 


Dey Sir 


8M. Kahr 
xarı Das. Mr. Lowe for Charuchandra.—The grandsons and great 


grandsons are only to inherit, in the event of the widow 
exercising the power given her of forming a trust fund and 
family fund, and appointing executors. That she has not yet 
done. The grandsons have no right now to have the will con- 
strued. The executor here would be in the same position as an 
executor in England before 11 George II, c. 31, and 1 Will. 
IV, c. 40. i 


Mr. Cowell for Dharam Das Mitter. — The bequest~to 
daughter’s sons is in the alternative. If there were any great 
grandsons alive at the time of the death of the testator, they. 
would take; see sections 98 and 99 of the Succession Act, also“ 
sections 101 and 103. The cases cited by Mr. Ingram are \. 
correct so far as they go, but they must be distinguished from 
the cases where the gift over is to arise on an alternative event, 
one branch of which is within, and the other is not within the 
prescribed law. That distinction is discussed in 1 Jarman 
on Wills, 266; see Longhead v. Phelps (1) and Leake v. Robin- 
son (2). 


Mr. Woodroffe for Anandamayi.—Great confidence has been 
reposed by the testator in the executrix; there is‘no limit on 
her discretion during her life-time. The Hindu Wills Act has 
conferred on executors of Hindu wills powers which they had 
not before. Section 179 removes an executor from the position 
of a mere manager, and puts him in a position similar to that 
of an English executor since 11 Geo. IV, c. 31, and 1 Will. IV, 
c. 40; see section 25 of the Succession Act, Illustration (b). 
But section ‘25 does not apply to Hindus,.so it does not follow 
that the mere appointment of an executor is an intestacy. By 
section 179 an executor has, by virtue of his office, a right to the 
whole residuary estate of the testator after paying legacies, &c. 


(1) 2 W. BL, 704. : e (2) 2 Mer., 363, 
oe 
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The contention of the Advocate-General, Mr. Ingram, and Mr. 
Cowell is premature ; the event has not yet occurred ; the limita- 
tion to great grandsons, &c., is only to arise on the widow exercis- 
ing a particular power; the whole of the clause down to the 
word “fund” is dependent on the clause “If my wife shall 
choose.” She has not yet chosen. Section 25 of the Succession 
Act not being made applicable, the executor takes the undis- 
posed of residue as testamentary heir—Swinburne on Wills, 
7th Ed., Vol. L, page 365. None of the cases, like Tagore v. 
Tagore (1), are applicable on this point. The Hindu Wills Act 
was not in force then, and the executor was treated as a 
manager. There is no distinction among Hindus between move- 
able and immoveable property. The plaintiff does not allege 
that he has any present interest to entitle him to sue, so that 
his suit is premature, and he has no right to ask for merely a 
; declaratory decree. With regard to that, there is here no allega- 
tion of waste, as there was in the case of Tagore v. Tagore (1); 
see King v. Denison (2) per Lord Eldon, Rogers v. Rogers (3), 
Rooke v. Lord Kensington (4), Garlick v. Lawson (5), and 
Kenaram Chuckerbutty v. Dinanath Panda (6). There are 
trusts still to be carried out. The question of who will take the 
property when the widow dies, has not arisen yet. So, with 
regard to the surplus, it will be time enough to raise the question 
who is entitled to it, when it is shown there is a surplus, which 
has not been done yet-—-Dossmoney Dossee v, Prosonomoyee Dos- 
see (7) per Peacock, C.J. Section 104 does not apply. There will 
be no delay in the vesting by section 101. How is it made out 
that the vesting may be delayed? There can be no delay in 
the vesting, because the great grandsons were not in being at the 
time of the testator’s death from which the will speaks, and 
therefore could not by the Hindu law take at all. The basis of 
a Hindu will is the Hindu law of gift, and by that law no gift 
can be given to an unborn person— Tagore v. Tagore (1), 


per Peacock, C.J.; see section 83 of the Succession Act, and 
e 


G) 4B. L. R, 0. C, 103, (5) 10 Hare, App., 14. 
. (2) 1 Ves. & B., 272, (6) 9 W. Bẹ 325. 
(3) 3 P. W., 193. (7) 1I. J, N. 8., 24, 


(4) 2 Kay & Johns, 753, . . 
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1871 section 3 of the Hindu Wills Act; see also Warren v. 
Pisa lhe Rudall (1). 

Pee The bequest to the great grandsons and that to the daughter’s 

mayı Das, sons are not dependent on each other. The former, if it is 

considered of no effect, should be considered as taken out of 

the will altogether. Subsequent bequests do not fail on the 

failure of prior ones, but the legatees take as if the prior clause 

had not been inserted. The daughters son was in existence 

at the testator’s death, and was therefore capable of taking ; but 

the great grandsons were not in existence. See Haldane v. 


Eckford (2). 


On the Advocate-General rising to reply, Mr. Woodroffe 
questioned his right to reply, as no evidence had been called by 
the defendants, but the objection was overruled. 

The Advocate-General in reply.—The real question turns on 
the construction of the Hindu Wills Act, It has been contended 
first that the executrix takes the whole property beneficially ; 
and, secondly, that the bequest under which the daughter’s sons 
are mentioned is an alternative gift, It is also said the suit is 
premature, but there is no reason to wait to decide the question 
who isto take the residue. Either the testator made no dis- 
position of it, or that disposition of it is bad; see Williams on 
Executors, 1365. 

On the first point, an executor under the Succession Act is in 
the same position as an executor in England before the passing 
of 11 George IV, c. 31, and 1 Will. IV, c. 40. In England 
the Courts were always averse to giving a beneficial interest. 
It is said that, because section 25 is not made applicable to 
Hindus, therefore the Hindu law relating to executors is not the 
same as for persons to whom that section does apply, but that 
section is in a distinct part of the Act. The illustration only 
shows what the English law is; it is not intended that a Hindu 
executor should stand in a higherposition. A Hindu executor 
does not take beneficially ; if it had been intended he should 
take beneficially, it would have been expressly so stated in the 


(1) 4 Kay & Johns, 603. {2 L R. Weekly Notes, 158, 
e 
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Hindu Wills Act. Clause 15 of the will provides against any |1871 
alienation by the executor of Anandamayi, which shows that the rd 
appointment was only for the purpose of the performance of eee 
ceremonies, duties, &c. The tenor of the whole will is against sarı Das. 
alienation, What the plaintiff asks for is a declaration that the 
residue of the property is undisposed of. The only part of the 
will dealing with the corpus of the residue is the direction as 
to forming a trust fund. ‘This clause is directly in the teeth of 
the Succession Act; see sections 99, 100, 101, and 102. 

As to whether this is an alternative gift, it is submitted it is 
not; see section 103 of the Succession Act. There is a clear 
intention on the part of the testator to tie up the property until 
his great grand children should attain majority; see Beard v. 
Westcott (1), which shows the distinction between a case like 
this and that of Moneypenny v. Dering (2). A person entitled 

Jio & surplus fund, need not wait until he can show there is a 
, surplus; here it is clear, there isa surplus after the legacies 
! are paid, 


Pusar, J.—During the trial of this case, a question arose 
with regard to the reception of evidence, and I reserved it till 
the determination of the suit. It was objected that probate of the 
will was not evidence as against all parties to the suit. I think, 
on the whole, I ought to receive it as evidence. The 187th 
section of the Indian Succession Act, which is made applicable 
by Act XXI of 1870, says :—‘ No right as executor or legatee - 

' ean'be established in any Court of Justice, unless a Court 
of competent jurisdiction within the province shall have 
granted probate of the will under which the right is claimed, 
or shall have granted letters of administration under the 
180th section,” and section 242 of the Indian Succession Act, 

- which I also understand to be made applicable by Act XXI 
‘of 1870, says:— Probate or letters of administration shall 
have effect over all the property and estate, moveable or im- 
moveable, of the deceased, thraughout the province in which 
the same is granted, and shall be conclusive as to the representa- 
tive title against all debtors of the deceased, and all persons 


(1) 5 Taunt, 393. ’ -  (2),7 Hare., 568. 
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holding property which belongs to him, and shall afford full 
indemnity to all debtors paying their debts, and all persons 
delivering up such property to the person to whom such 
probate or letters of administration shall have been granted.” 
The effect of these two sections really is to make the probate 
the title of the executor to the property, and also to make it 
evidence of the contents of the will itself as against legatees. 
Now in Hindu wills, inasmuch as moveable and immoveable 
property are not distinguished in Hindu law by any difference 
of quality, the legatee must be, I apprehend, in precisely 
the same situation as a devisee. The Indian Succession Act 
was framed, no doubt, in a view of things where a legatee was 
materially different from a devisee, but I think the effeet of 
applying the Act to Hindus must be to make the probate 
evidence as against all persons executor or others interested 
under the will. I therefore admit the probate. 

The testator commences his will thus: (reads clause appoint- 


. ing Anandamayi executrix.) 


And the 179th section of the Indian Succession Act made 
applicable by Act XXI of 1870 declares that— 

‘The executor or administrator, as the case may be, of a 
‘deceased person is his legal representative for all purposes, 
and all the property of the deceased person vests in him as 
such.” 

It has been argued, on behalf of the defendants, that these 
two passages, either of them, or both of them together, have 
the effect of conferring upon Anandamayi such an ownership 
of the property as necessarily shuts out from the plaintiff any 
possibility of an immediate beneficial interest as long as the exe- 
cutrix’s right remains, and that consequently, inasmuch as the 
plaintiff does not seek to have this part of the will disturbed, 
the suit is premature, and should be dismissed. 

I think, however, that the words of the will, which I have 
quoted, only invest the executrix with a representative charac- 


` ter. They do not seem to me t have been used with the veiw of 


bestowing upon her an absolute proprietorship, or of conferring 
upon her an irresponsible discretion; the authority and power 
over the property which the testator intended to give her was, 
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in my opinion, simply commensurate with the obligation “to per- 1871 

form all duties according to the instructions embodied in the Edger 

will:” It appears to me, in short, that, under the terms of her Pe ene 
appointment as executrix, she took nothing more than a trust saw Das. 
estate, an estate, such as in England before the 11 Geo. IV, c. 31, 
and1 Wm. IV,c. 40, would not have entitled her in equity to 
hold beneficially any unexhausted residue. 

And section 179 of the Indian Succession Act clearly, I 
think, does not carry the matter further; the executor is there- 
by made the legal representative of the deceased person, and 
all the property of the deceased person vests in him as such 
representative. But in the capacity of representative of the 
decedsed, the executor is bound to carry out the deceased’s 
directions relative to the disposal of the property, so far as they 
válidly extend, and whenever such directions are absent or are 

//Yooperative by reason of illegality, then to hand over the pro- 

/ perty to those entitled by law to succeed to it. It can never be 

“that, as representative of the deceased, the executor is entitled 
to exclude either those to whom the testator or those to whom 
the law directs that the property should go from the deceased. 
It seems to me then clear that, if the plaintiff is right in con- 

_ tending that a substantial portion of the property is not validly 
disposed of by the will, excepting so far as it is vested in the 
executor gué executor, he is, in that event, immediately entitled 
peneficially to a share in that portion, notwithstanding the’ 

| pendency of the executor’s estate or right of representative 
ownership. 

The testator, after appointing Anandamayi executrix in the 
words which I have quoted, says (reads commencement of will 
to beginning of Ist paragraph). 

This constitutes a sort of introduction to the will, which, from 
this point onwards, is divided into numbered paragraphs. The first 
paragraph provides for the deceased’s grandson, Charu Chan- 
dra Dey, who was a minor at the time of the testator’s death, s 
becoming in the event of attaining majority an executor of the 
will and manager of the estate. This paragraph also contains the- 
very important direction (seemingly somewhat out of place 
here) :—“ None of my offspring down to my great grandchildren. 

_@e 
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shall have the power to make gift or sale; and none of the 
property, immoveable, moveable, or company’s papers, &c., shall 
be sold for the nj (private) debts of the aforementioned manag- 
ers.” Then follow a variety of legacies and specific dispositions 
of property, and the part of the will which mainly gives occasion 
to this suit is all that which comes after the 10th paragraph, 
and which run, thus (reads the rest of the will). 

Tt is to be observed that the three sons here mentioned are 
the heirs-at-law of the testator, who are therefore entitled to 
such residue of his property as is left after the specific legacies, 
&c., are satisfied, unless he has given it to somebody else, or 
devoted it to some other lawful purpose. What, then, has he 
done with it? In the first place, he has positively said that 
these sons shall only at the utmost have maintenance and sup- 
port out of it. He has, also, in more than one part of the 
will strictly forbidden not only his sons, but also his executors’. 
and managers to give, sell, or charge any portion of his pro- 
perty for their own personal benefit. And he continually through- 
out the will declares his purpose to be that his property should 
be preserved and protected by his executrix and managers. In 
the first line of his will he appoints his wife executrix for the 
purpose of preserving all his property ; and in the ist clause of 
the 16th paragraph, he says:—“ If my wife, Srimati Auanda-. 
mayi Dasi, or my wife being dead, the executrix or executor for 
the time being or during my wife’s existence think that she or 
he will not be able to preserve and protect this property, then 
she or he will consult the said managers und two or three other 
respectable individuals, and form a family fund in the Govern- 
ment trust fund of all the moveable and ummoveable property, 
company’s papers, &c., plates and vessels, &c., appertain- 
ing to my estate, and place the same with them.” Further 
than this he declares by the words which I have already quoted 
from the lst paragraph :—“ None of my offspring down to my 
great grandchildren shall have the power to make gift or sale ; 
and none of the property, imméveable or moveable, company’s 
papers, &c., shall be sold, for the nij (private) debts of the 
aforementioned managers.” It seems to me perfectly clear that 
the testator intended the corgus of his property, subject to the 

e 


e 
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legacies, &c., and the provisions for maintenance and for 
religious services, to remain and accumulate in the hands of his 
executors or managers or of a sort of committee in their place, 
unenjoyed by his children and grandchildren until the happen- 
ing of a future event, which the next passage in effect declares to 
be the event of a great grandson attaining majority. The 
specification of this event appears to be made in immediate con- 
nection with a particular condition of the property, viz., the 
condition of its existing in the shape of a fund in the hands of 
a committee, but I have no doubt that it was intended to apply 
as well to the case of the property being unconverted in the 
charge of the executor and managers alone. The testator thus 
declayes the ultimate destination of his property. “My great 
grandsons shall, when they attain ‘majority, receive the whole 
to ‘their satisfaction, and they will divide and take the same in 
accordance with the Hindu laws. God forbid it; but should 
I have no great grandsons in the male line, then my daughter’s 
sons, when they come of age, shall take the said property from 
the trust fund, and divide it according to the Hindu shastras 
in vogue.” 

Now, at the time when the testator died, the event of a 
great grandson of the testator attaining majority had not 
happened, and it was a contingency, which either might not 
happen at all, or might happen at a period greatly ‘more 
remote than the period within which a gift must certainly 


take effect in order to be valid in law. It appears to me 


l 


/ 


therefore that the gift to the great grandsons, which is 
embodied in the first of the two passages just quoted, is clearly 
void and inoperative. I have not the same certainty, however, 
with regard to the nature of the gift made in.the second pass- 
age, “ God forbid it; but should I have no great grandsons, then 


_ my daughter’s sons, when they come of age, shall take the said 


property from the trust fund, and divide it according to the 
Hindu shastras in vogue.” Supppse this to mean, “If at the 
time when my daughter’s sons come of age, the gift to my great 
grandsons for any reason has not taken effect, then my daughter’s 
sons shall take the property, &c.,” this gift would not infringe 
the statute law in respectof remotehess ; it would take effect, if at 
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1871 all, within the period prescribed by section 101 of the Indian’ 
pEssxatt Succession Act. On the other hand, suppose that these words 
S.M. Aranna ake the gift to the daughter’s sons contingent on the double 
uayi Dasi. gyent: Ist, of the gift to the great grandsons ultimately failing 
to take effect according to its terms, and, 2ndly, of the daughter’s 
sons coming of age, then clearly this gift is affected with the 
vice of remoteness, it is a gift made on failure of, and postponed 
to, a gift which is void for remoteness, and is therefore itself void 
for the same reason (section 103 of Indian Succession Act). 
After consideration I am of opinion that the latter is the true 
interpretation of the passage. The first paragraph of the will 
declares that no grandchild shall have the property ; the first 
of these two passages under consideration says that the’ great 
grandsons shall have it when they attain majority, and then 
comes this passage :— 

“God forbid it; but should I have no groat grandsons in ther, 
male line, then my daughter’s sons, when they come of age, shall ^ 
take the said property, &c.” 

It seems to me that the testator intended this last gift to — 
follow upon, and not to be made in a certain event a substitu- 
tion for the preceding gift. 

The “ postscript” does nothing, I think, to effeet this construc- 
tion. I understand it simply to give to the wife all the com- 
pany’s papers which the testator had purchased and kept in 
her name. 

I am of opinion therefore on the whole that the testator 
died intestate as to his residuary estate. 


‘Attorneys for the plaintiff: Messrs. Rogers and Remfry. 


Attorneys for the defendants: Messrs. Bose and Holdar, 
Messrs, Sims and Mitter, and Baboo Trailakhanath Roy. 


ie 
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Before Mr, Justice Phear. 


SRIMATI BHAGABATI DASI v. KANAILAL MITTER 
_ AND OTHERS. i 


Hindu Law— Widow——Mainienance how far a Charge on Husband's Estate— 
Law of Bengal, 

As against one who takes as heir, a Hindu widow has a right to maintenance out 
of the property in his hands. She also has aright to maintenance out of such 
property in the hands of any one who takes it with notice of her having set up a 
claim for maintenance against the heir. 

By the law of Bengal she has no lien on the property for her maintenance against 
all ee irrespective of such notice. 


fms was a suit in formå pauperis to have declared the right of 

fhe plaintiff as a Hindu widow to reside in the family dwelling- 

a ‘house and to maintenance out of the rents and prone of the 

said house and premises. 

The plaintiff in her petition stated :— 

That Ramgabind Mitter, a Hindu inhabitant of Calcutta, died 

in Aswin 1264 (September 15 to October 14th 1857), leaving one 

, widow the plaintiff, one son the defendant, Kanailal Mitter, then 


an infant of the age of five years, and four daughters: that at - 


the time of his‘death, Ramgabind was possessed of no property, 
moveable or immoveable, except a certain house and premises, 
parts of which constituted his family dwelling-house, and the 
‘remainder of which he let out to different tenants, supporting 
himself and family from the rents received from such tenants, 
and from his salary asa sircar: that after Ramgabind’s death, 
the plaintiff supported herself and family from the rents received 
for the house and premises until Kanailal attained the age 
of 16 years: that in Sraban 1275 (July 15 to August 14th 
1868) Kanailal attained the age of 16 years, and had since, 
in spite of the remonstrances of the plaintiff, sold or otherwise 
disposed of the whole of the house and premises to the defend- 
ants, who were in receipt of the rents from the tenants thereof: 
that the plaintiff was wholly unacquainted with the parti- 
culars of the sales or other alienations made by Kanailal which 
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were all effected without her consent and most’ of them with- 


out her knowledge, and that when she became acquainted there- 
with, she had protested against such sales or other aliena- 
tions, but her protestations were disregarded both by Kanailal 


- Mitter and the purchasers: and that all the defendants at the 


time of such sales or alienations in their favour were acquainted 
with the state of Ramgabind’s family, and knew of the existence 
of the plaintiff. 

In her written statement the plaintiff further stated :— That 
Ramgabind in his life-time established a family idol in the family 
dwelling-house, which idol was, during Ramgabind’s life and also 
while the estate was under the management of the plaintiff, 
provided for out of the rents and profits of the said estate =. that 
some of the purchases were made by the defendants benami, and 
that one of the defendants, Dharmadas Paulit, had re-sold the 


portion purchased by him to the defendant Anandalal Mitter>. 


that the defendant Naffar Chandra Bose, subsequent to his pur- 
chase, called on the plaintiff to remove from, and threatened to 


‘eject her from the said family dwelling-house : and that she was 


dependent for the necessaries of life upon the charity of her 
friends. 

The plaintiff submitted that as widow of Ramgabind she was 
entitled to be maintained out of the rents and profits of the said 
house and premises; that any property, which the purchasing 
defendants had acquired in the house and premises, was subject 
to the charge for her maintenance; that as widow of Ramgabind 
she was entitled to reside in the family dwelling-house without 
any let, suit, or hindrance; and that provision should be made 
for the daily and periodical worship of the family idol out of the 
rents and profits of Ramgabind’s estate. 

The plaintiff prayed that an adequate sum to be fined by the 
Court should be allowed her for maintenance out of the rents 
of the said premises; that, if necessary, an injunction should be 
granted restraining the defendants from attempting by suit or 
otherwise to eject her from the‘family dwelling-house, and that if 
it appeared that the persons, in whose names some of the property 
had been purchased by some of the defendants, were necessary 
parties, they should be added as defendants in the suit. 


Lf 
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Kanailal was the son of Ramgabind. All the other defendants 
were purchasers from Kanailal. The defendants Kirti Chandra 
and Naffar Chandra were purchasers of portions of the dwell- 

i _ing-house ; ; the other defendants were purchasers of the remain- 
‘ing premises. 

The defendants, Kirti Chandra Mitter, Nandalal Mitter, and 
Anandalal Mitter, put in written statements in which they stated 
that the purchases had been made with the knowledge and con- 
sent of the plaintiff, and that she had not made any objection to 
such purchases ; that such purchases had been made by them for 
valuable consideration ; and that the land purchased by them did 
not form part of the family dwelling-house, but was part of that 
which had always been let out to tenants. They submitted that 
the’ petition disclosed no cause of action against them; that the 
portion of the premises remaining unsold was sufficient to pro- 

‘vide for the maintenance of the plaintiff; and that the plaintiff 
was not entitled to be maintained out of the rents and profits of 
the land purchased by them from the defendant, Kanailal Mitter, 
nor was such maintenance a charge upon the property so pur- 
chased by them. 


The case came on for settlement of issues. 

Mr. Branson and Mr. Bonnerjee for the plaintiff. 
Mr. Marindin for the defendant, Kirti Chandra. 
Mr. Phillips for the defendant, Anandalal. 

Mr. Lingham for the defendant, Nandalal, 

The other defendants did not appesr. 


Mr. Marindin contended that the plaint disclosed no cause of 
action. The decision in the case of Mangala Debi v. Dinanath 
Bose (1), is based on a text in Katyana; but that text does not 
bear out the decision based on it: it refers merely to giving away 
of property, not selling it. Mangala Debiv. Dinanath Bose (1) 
is decided more on the question of notice, than on the first point. 


a} B. L R, ©, 0., 72 
Ld 
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` Mr. Phillips for Anandalal—The plaintiff is premature 
in bringing the suit. As to the text on which the case of 
Managla Debi v. Dinanath Bose (1) is decided, the exception 
there would preclude anything at all being given away. 


Mr. Lingham for Nandalal. ` 


‘Mr. Branson for the plainùf.—The question is the extent 
to which the maintenance of a Hindu widow is a charge on 
her husband’s property. It is submitted she is entitled to 
maintenance from the whole of her husband’s estate, —Daya- 
bhaga, Ch. XI, section 1, sloke 41—Mussamut Bheeloo v. Phool- 
chund (2), Mussamut Golab Koonwar v. Collector of Benares (3), 
Rungama v. Atchama (4), Heeralall v. Mussamut Kousillah (5), 
Ram Churn Tewaree v. Mussamut Jasooda Koonwer (6), Sheo 
Dyal Tewaree v. Judoonath Tewaree (7), and Ramchandra 
Dikshit v. Sonbhai (8). 4 

The widow here is in the same position as under the Mitak- 
shara law. The suit is not prenne pomul Dossee v. 
Rammanath Bysack (9). 


Mr. Marindin in reply.—All the cases cited are cases under 
the Mitakshara or Mithila law, there is no decision under the 


Bengal law. [Puear, J., refers to Khettramani Dasi v, 


— 


Kasinath Bose(10)]. 


PHEAR, J.—The suit must proceed as against Kanailal, 
Kirti Chandra and Naffar Chandra, but must be dismissed 
against the other defendants. 

The two cases are very different. -As against one who has 
taken the property as heir, the widow has a right to have a pro- 


; per sum for her maintenance ascertained and made a charge on 


the property in his hands. She may also doubtless follow the 
property for this purpose into the hands of any one who takes 


(2) 3 B.L, R, 0. C., 72. © (6)2 Agra H. C. Rep, 134. 
(2) 3 Sel. Rep., 223, (7) 9 W. R. 61. 

(3) 4 Moore’s I. A., 246. (8) 4 Bom. H. C. Rep., 73. 
(4) Id., 1, see 112. (9) 1 Fulton, 189. 


(5) 2 Agra H. C. Rep, 42. e (10)2B. L. EB, AO, 15. 
. . 
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it as a volunteer, or with notice of her having set up a claim for 
maintenance against the heir. I do not think, however, that in 
Bengal she has any lien on the property in respect of her 
maintenance against all the world irrespective of such notice. 
No such lien, as far as I know, has ever been established in these 
Courts; because I think the cases referred to by Mr.: Branson 
have been rightly explained by Mr. Marindin. In truth, as 
I threw out in the course of the argument, if the heir has any 
power of alienation at all, it would be most unreasonable that 
a bond fide purchaser for valuable consideration should be sub- 
jected to the possibility of a charge springing up at any time, 
though it had no definite existence when he purchased. Lien 
for maintenance is a somewhat vague expression as long as the 
amount of maintenance is undetermined. It does not in my 
mind attain the character of a proprietary right, until the proper 
-amotnt of maintenance is either ascertained, or is iu the course 


of being determined. When the property passes into the hands ` 


of a bond fide purchaser without notice, it cannot be affected by 
anything short of an already existing proprietary right; it can- 
not be subject to that which is not already a specific charge or 
which does not contain all the elements necessary to its ripening 
into a specific charge. And obviously, the consideration received 
by the heir for the sale of the deceased’s property will, so far as 
the widow’s right of recourse to it is concerned, take the pace of 
the property sold. 

The case of Kirti Chandra and Naffar Chandra, ae 
stands on a very different footing from that against the other 
defendants, inasmuch as it was alleged by the plaintiff in her 
preliminary examination that they have obtained possession 
of the dwelling-house, and practically excluded her from it: 
at the most they have left her only a small room, and one of 
them threatens to eject her from that. 

This being so, the case of Mangala Debi v. Dinanath Bose (1) 
seems to show that the widow has acquired a right of suit against 
these persons. It follows, too, from what I have said, that she 
has aright of suit against Kanailal for maintenance, and to have 


(1) 3 B. L. R. O. C., 72. 
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it charged upon any property in his hands, The suit must be 
dismissed as against Nandalal and the defendants other than 
Kanailal, Kirti Chandra, and Naffar Chandra, with costs 
No. 2. 


Attorney for the plaintiff: Baboo Girish Chandra Ghose. 


Attorney for Kirti Chandra: Mr. Dover. 


Attorneys for the other defendants who appeared: Messrs. 
Beeby and Rutter. 


[APPELLATE CIVIL.]} 


Before Mr. Justice Loch and Mr. Justice Ainslie. 


MOHAN RAM JHA (Dzrsnpaxr) v. BABOO SHIB DUTT SING 


AND OTHERS (PLAINTIFFS), * , 


Act XI of 1859—Act VII of 1868, B.C.—Procedure for realizing Govern- 
ment Demands other than Revenue. 


` In sales held by the Collector for the realization of Government demands realiz- 
able as arrears of revenue, the procedure laid down in Act VII of 1868 (B. C.,} is to 
be followed. 

Therefore, where a fine had been imposed for non-attendance of proprietors before 
a Deputy Collector for the purposes of a partition under Regulation XIX of 1814, 
and the amount had been ordered to be paid on a given day, but was not so paid, 
bat tendered subsequently, held, that the Collector ought not to have gold the pro- 
party of the dofaulters. He was bound to receive tho amount tendered. 


On the 23rd February 1869, the Deputy Collector, who was 
making a partition of Mauza Ramputti Singessurpur, under 
Regulation XIX of 1814, passed an order for the attendance, on 
the 15th March 1869, either in person or by mooktear, of Shib 
Dutt Sing and others, the proprietors of one-anna share thereof, for 
the purpose of making stmwari (boundary) indications, and that 
in default of such attendance they would be liable to a daily fine. 
On the application of the Deputy Collector, the imposition of the 


* Regular Appeal, No. 144 of 1871, froma decroo of the Judge of Bhagalpore, 


dated the 30th May 1871. i . 
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daily fine was sanctioned by the Commissioner. After such sanc- 
tion the Deputy Collector issued a fresh notice requiring Shib- 
Dutt Sing and others to attend on the 10th May 1869, and inform- 
ing them that in case of default they would be liable to a daily 
fine of Re. 10. On the 10th September 1869 the Deputy Collec- 
tor declared that each of the parties was liable to pay a penalty 
of Rs. 1,100 for non-attendance, and fixed the 29th Septem- 
ber 1869 as the last day upon which payment thereof would 
be received. On the 17th September 1869, on the Deputy 
Collectox’s recommendation, the Commissioner reduced the fine 
to Rs. 100. The fine was not paid on the 29th September; 
whereupon the Collector issued a notification under sections 5 
and 6, Act XI of 1859, for sale, on the 7th January 1870, 
of the share of the Mauza of which the defaulters were the 
proprietors. On the 4th January 1870, Shib Dutt Sing and 
others tendered the amount of the fine, but their petition was 
“ rejected, on the ground that they had wilfully abstained 
from paying the fine on the day fixed. On the 7th Janu- 
ary 1870, the property was sold and purchased by Mohan 
Ram Jha, The sale was confirmed by the Commissioner and 
the Board of Revenue. Hence the present suit was brought 
by Shib Dutt Sing and others, against the purchaser and the 
Government, to set aside the sale and for recovery of possession 
of their share of Mauza Ramputti Singessurpur, on the ground 
that the sale was illegal, as it should not have been held under 
Act XI of 1869; that the proceedings should have been held 
under Act VII of 1868 (B. C.), sections 18—24, and that the 
Collector had no authority to bring the property to sale when 
the amount of fine had been tendered into Court. 

The defence set up was (inter alia), that the sale was properly 
held under Act XI of 1859; that Act VII of 1868 (B. C.) was 
not applicable, and that as there was wilful negligence of the 
plaintiff in paying, the Collector was justified in rejecting the 
tender after the day fixed for the payment of the fine and in 
proceeding to sell the property. 

The Judge held that Act VII of 1868 (B. C.) was intended to 
supplement Act XI of 1859; that the procedure laid down in 
Act VII of 1868 (B. C.) should.have been followed for the 
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realization of the fine imposed on the plaintiff, and that 
the sale which had taken place under Act XI of 1859 was 
illegal. He accordingly passed a decree in favor of the 
plaintiff. i 
The purchaser, defendant Ram Mohan Jha, appealed to the 
High Court. . 


Baboo Chandra Madhab Ghose (Baboo Mahini Mohan Roy 
with him) for the appellant, contended that the sale was legal ; 
that Act XI of 1859 was applicable, and not Act VII of 
1868 (B.:C.). Act XI of 1859 has not been rescinded by the 
later enactment, The circumstances of the case were ‘such as 
would justify the summary proceedings to which recourse was. 
taken by the.Collector. 


Baboo Bhowani Charan Dutt, for the respondent, contended, 


that the sale was not for realization of the arrears of revenue, — 


but of a fine imposed upon the defendant, and such fines are 
to be realized according to the procedure prescribed by section 1, 
Act VII of 1868 (B. C.) Act XI of 1859 has been vir- 
tually superseded by the later enactment. 


Baboo Chandra Madhab Ghose in reply. 
The judgment of the Court was delivered by 


Loos, J. (who, after stating the facts, continued)—The ques- 
tion to be decided on these facts, is, whether the sale should have 
taken place after the proceedings, required by sections 18, 21, and 
the following sections of Act VII of 1868 (B. C.) had been car- 
ried out, or whether the Collector was right in selling the pro- 
perty under the provisions of Act XI of 1859. The determina- 
tion of this question depends on what is the right construction of 
the provisions of Act VII of 1868 (B. C.), as read with the 
provisions of Act XI of 1859. 

Now we find that Act VII of 1868 (B. C.) is entitled an Act 
“ to amend and extend the law’ for the recovery of arrears of 
« Land Revenue and of Public Demands recoverable as arrears 
“of Land Revenue.” And the last section provides that “this 
Act shall be read with, and taken as part of, Act XI of 1859.” 

e 


234 


1871 


Monan Rax 


JA 
v. 
Bazsoo SAHIB 
Durr SXG., 


BENGAL LAW REPORTS. (VOL. VIO. 


in prescribed has been actually modified, though its provi- 
sions have not in terms been superseded by the latter Act in 
regard to the realization of demands recoverable as arrears 
of revenue. The procedure prescribed by Act VII of 1868 
(B. C.) is less summary than that prescribed by the former 
Act. By section 5, Act XI of 1859, the estate of a party, from 
whom a demand of this nature is due, is liable to sale after the 
publication of a notification affixed in the office of the Collector 
and other officers for a period of not Jess than fifteen clear days 
preceding the date fixed by the Board of Revenue for payment 
of arrears of reyenué or demands realizable as such arrears. 
But by the provisions of section 18, Act VII of 1868 (B. C.), 
it is enacted that,—‘ Whenever any arrears of any demand 
shall be unpaid, by any person liable to pay such demand to a 
Collector, for one month after he shall have been required to’ | 
pay the same by a notice in writing under the hand of such 
Collector, the Collector of the District shall make under his hand 
a certificate of the amount of such arrears so remaining unpaid, 
in the form in Schedule A. to this Act annexed, and shall cause 
the same to be filed in his office.” The effect of a certificate 
made under section 18 is set forth in section 20, which enacts 
that “every such certificate * * * * shall, as regards. 
the remedies for enforcing the same, and subject to the pro- 
visions hereinafter contained, and so far only, have the force 
and effect of a decree of a Civil Court, and the Govern- 
ment shall be deemed to be the plaintiff, and the person 
named as debtor therein shall be deemed to be the defendant.” 
Section 21 provides that after the Collector has filed the cer- 
tificate in his office, he shall issue to the defendant a notice in 
the form of the Schedule C. which shall have the effect of bind- 
ing the immoveable property of the defaulter as if a prohibitory 
order had issued and an attachment been made against such 
property under Act VIII of 1859. By section 22 the party 
regarding whom such certificate has been made, may, within 
a month after the service of the notice, if he feel aggrieved, 
apply by petition in the form in Schedule D. to the Collec- 
tor by whom the certificate was issued; and the Collector, after 
fixing a day for the hearing qf such application, shall proceed 
e@ 
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to hear and'determine the application, and may set aside, 
modify, or vary such certificate; and the Collector for the pur- 
poses of hearing and determiuing euch application shall have 
all the powers conferred by Act VIII of 1859 upon the Civil 
Court for hearing and determining claims to attached property. 
Section 24 enacts that every certificate, made in pursuance of 
section 18 of the Act, may be enforced by all or any of the 
ways and means mentioned and provided by Act VIII of 1869 
for the enforcement of decrees for money ; and all the practice 
and procedure prescribed by Act VIII of 1859 or by any other 
Act for the time being in force in respect of sales in execution 
of decrees, shall apply to every execution issued for the levy- 
ing of monies expressed in such certificate. 

Now it is clear from these sections that, though the Legisla- 
ture has not expressly modified the provisions of section ő, 
Act XI of 1859, they are tn fact superseded by the procedure 
prescribed in Act VII of 1868 (B. C.), which provides a new 
and a less summary mode of realizing demands recoverable as 
arrears of revenue. It clearly appears to have been the object 
of Government to adopt a more lenient course in realizing 
demands which were not really arrears of revenue. I think 
therefore that all sales for the recovery of such demands must be 
preceded by the steps prescribed in section 18 and following 
sections in Act VII of 1868 (B. C.), and that the Collector 
cannot proceed to sell under the more summary course sanctioned 
by Act KI of 1859. It is clear also, from the provisions of 
Act VII of 1868 (B. C.), that the certificate is to have the 
effect of a decree, and that for sales in execution thereof, the 
whole of the procedure prescribed by Act VIII of 1859 must 
be adopted. Therefore, as in the case of execution of decrees, 
if a party before the sale takes place, comes into Court and pays 
the amount of the debt due, or tenders the amount of the debt 
due, the Court is bound ta receive the money and to abstain 
from selling the property attached ; so in the case of the pro- 
perty which has been under the certificate for'a Government 
demand, if the proprietor either before or at the time of sale 


come into Court, and before the property is actually sold, 
e 31 
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tender the amount of the demand, the Collector is bound to 
hold his hand and to abstain from selling the property. 

In the present case we find that the procedure followed was 
that prescribed by Act XI of 1859, and not that prescribed by 
the later Act VII of 1868 (B. C.), and we find further that 
before the sale took place, the defaulter did actually tender the 
amount of the fine, which under the circumstances should have 
been received, and all proceedings for the sale of the property 
should have at once been stopped. In this view of the case I 
think the proceedings of the Collector were erroneous, and that 
the sale was not a legal one, not having been conducted under 


- the provisions.of Act VII of 1868 (B. C.); and therefore the 


judgment of the lower Court must be affirmed and the appeal 
dismissed with costs. 

It is urged by the appellant, in the 4th ground of stout 
that the Court should not have cancelled the sale except upon 
proof that the plaintiff had sustained substantial injury by 
reason of the irregularity complained of. The question of sub- 
stantial injury, however, is not one which we can entertain. The 
whole proceedings of the Collector were, according tothe view 


. taken of them above, irregular and illegal, and as such must be 


get aside. 

The 5th ground taken by the appellant is that the sale should 
not be reversed without an order directing the refund of the pur- 
chase-money with interest, and the 6th ground objects to the 
payment of the plaintiff's costs, the appellant urging that he is 
entitled to his costs either from the plaintiff or Government. 
As the Government is not before us in this appeal, we can make 
no order either in respect to the purchase-money or to costs. 
The plaintiff is clearly entitled to his costs, and the decree of 
the lower Court apparently makes both the Government and 
appellant liable for the plaintiffs costs. 

Appeal dismissed. 
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Before Mr. Justice Norman, Offg. Chief Justice, and Mr. Justice Loch. 


SHIBDAS BANDAPADHYA (onu or THE Derenpaxts) v. BAMANDAS 
MUKHAPADHYA (Prarntirr).* 


Briok-built House, Removal of-—Landlord and Tenant—Act VIIL 
; of 1866, (B. C.) 8. 16. 


The relation between landlord and tenant is that of parties to a contract. The 
contract is entire and single. If a portion of a tenure be sold either by the tenant, 
or in execution of a decree of the Civil Court against the tenant, in the absence 
of any consent by the zemindar, the only mode in which effect can be given to 


the alienation is to treat the purchaser as holding a rent-free tenure subordinate 


to that of the original tenant. 

A brick-built house is not an “encumbrance ” on a tenure within the meaning 
of that word in section 16 of Act VIII of 1865 (B. C.), which a purchaser at a sale 
for arrears of rent could remove. 

In this country the ownership and right of possession in the soil does not neces- 
sarily carry with it a right to the possession of buildings erected thereon. 

A tenant who held a piece of land on a lease, erected a brick-house upon the 
land, without the permission of, but without any objection by, his landlord. In oxe- 
cution of a decree of the Civil Court against the tenant in January 1865, the mate- 
rials of the house and the site on which the house was built, were sold separately 
to two individuals from whom the defendant purchased both. On the Slst July 


1866, the tenure itself was sold for arrears of rent to one N, from whom the plaintiff - 


purchased it. The plaintiff brought this suit to recover possession of the land 
free from all incumbrance by the removal of the house. The Court refused to 
give the plaintiff a decree for possession. 

Tats was a special appeal by the defendant from a decree of 
the Additional Judge of Nuddea awarding to the plaintiff 
possession of 7 katas, 6 chittaks of land on which a house was 
built, and directing the removal of the house. 

The land in dispute was part of a piece of ground, consisting 
of 2 bigas and 13 katas, leased by Satish Chandra Roy, Maha- 
raja of Nuddea, to one Rammohan, at a rent of Rs. 20-7. 

Rammohan, with the sanction of the Maharaja, sold his 
tenure to Bankubehari. Bankubehari having allowed his rent 
to fall into arrear, a suit was brought against Banknbehari by 
the Maharaja for rent under Act’ X of 1859; and in execution 


* Special Appeal, No. 1820 of 1870, from a decree of the Additional Judge of ` 
3 B 


Nuddea, dated the 12th August 1870, reversing a decree oF the Moonsiff of that 
district, dated the 29th September 1869. 
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of a decree in that suit, on the 3lst of July 1866, the tenure 
was sold to one Nandakumar, pursuant to the provisions of sec- 
tion 16 of Act VIII of 1865 (B. C.) The sale certificate bore 
date the 15th of September 1866. The plaintiff in the present 
suit, at a subsequent time, purchased the rights of Nandakumar 
in the tenure. The plaintiff brought this suit on the 21st July 
1869 to recover possession of the Jand and to have the house 
removed. The defendant proved that, in execution of a decree 
obtained in the Civil Court against Bankubehari in January 
1865, one Rambax bought the materials of the house built on 
the land by Bankubehari, and at the same time one Bipinbehari 
bought the ¢alkar or site of the house as containing 4 katas. 
Bipinbehari subsequently sold the site of the house as 15 katas 
to Rambax who, on the 19th of October 1867, sold the site 
of the house, as 15 katas with the house upon it, to the present 
defendant Shib Das, ‘The plaintiff brought this suit on the 21st 
of July 1869. The first Court gave plaintiff a decree. The 
Additional Judge, on appeal, found that there was nothing to 
show that Bankubehari obtained the land otherwise than for pur- 
poses of cultivation, or at any time acquired s right or authority 
to erect buildings on it; and in the absence of any patta or any 
separate and distinct authority, he thought that Bankubehari 
stood “in the position of a ryot who erects his own house on 
culturable land, and thereby acquires no separate and distinct 
rights, who, should he fail to pay the rent, must turn out'to give 
place to some other tenant, and cannot Jay claim to retain any 
part of the land in his possession under pretence of bastu or 
tenement, unless at the time of his lease he made a special 
provision for the same.” The Judge added:—“< This was 
Bankubehari’s position, and the defendant does not lay claim to 
any other rights than those which he acquired from Banku- 
behari.” He said :—“ Bankubehari had no authority to sub- 
divide his jumma. If the tenure was sold for any cause, it should 
have been sold entire, and could not be sold in parts without the - 
authority of the landlord, and that sanction was not obtained. 
When Bankubehari’s house was sold for debt, only so much 
was sold as he had a right to convey. But he had no right to 


convey a separate title of tenancy to part of the jumma. 
e@ 
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Bankubehari does not appear at any time to have acquired the 
right to dispose of his tenure in parcels, or to sub-divide it 
into smaller jummas.” 


Baboos' Kali Mohan Das, Girish Chandra Mookerjee, and 
Mohini Mohan Roy for the appellant. 


- Baboo Tarah Nath Dutt for the respondent. 


The arguments of the pleaders appear sufficiently from the 
decision of the Court. 


Norman, J. (after stating the facts as above).—The appel- 
lants first attempted to argue that the tenure in question consisted 
of land in a town; that, under Act X of 1859, the Collector 
had no jurisdiction to entertain a suit for the rent of such land; 
and that therefore the sale of the tenure, under the decree of 
the Collector’s Court against Bankubehari for rent, could not 
affect the rights of the appellant. Butas the suit was a suit 
for the rent of land and nothing more, we think the argument 
quite untenable. 

They next argued that, by the “ale of a portion of the tenure 
to Bipinbehari in January 1865, the tenure had been divided, 
and that the rights of the purchasers at that sale ‘could not be 
affected by any sale of the tenure in a suit for rent against 
Bankubehari alone. i 

I think it convenient to consider in the first place what is the 
effect of a sale by a tenant of a portion of his tenure. The 
relation between landlord and tenant is that of parties to a contract. 
The contract is ‘entire and single, Except so far as he may be 
empowered by a provision in the contract, or by some special law 
or custom, one party to such a contract cannot withdraw from it 
and introduce a stranger asa party. There are many instances 
in which tenures are transferable, either by express provision 
to that effect in the contract, or by the custom of the district, 
which the Court would treat as incorporated as an implied 

- condition in contracts for the letting of land. But a zemindar 
is not bound to recognise the sale of a tenure which is not 
transferable, or to accept the purchaser as a tenant A 
zemindar is not bound to allow a sub-division of a tenure, 
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There is no provision in any of the Acts relating to this 
subject which compels a zemindar to accept as his tenants 
the alienees of portions of the tenure. The rule that a zemindar 
is entitled to his rent as an entire demand upon a liability 
which cannot be sub-divided or distributed, without his consent, 
is clearly recognized in section 27 of Act X. of 1859. If 
therefore a piece of land constituting a portion of a tenure 
be sold either by the tenant or in execution of the decree of a 
Civil Court against the tenant, in the absence of any consent by 
the zemindar, the only mode in which effect can be given to the 
alienation is to treat the purchaser as holding a rent-free tenure 
subordinate to that of the original tenant. The position of a 
purchaser under such circumstances was considered by Mr. 
Justice Phear in Srinath Chuckerbutty v. Srimanto Lashkar (1). 


(1) Before Mr, Justice Phear and Mr. Justice execution of the decree was certainly at 


Hobhouse, 
The 17th December 1868. 


SRINATH CHUCKERBUTTY (oxr oF 
THE Dserexnparts) v. SRIMANTO 
LASHKAR AND OTHERS (PLAINTIFFS).* 


Baboos Chandra Madhab Ghose and 
Ramesh Chandra Mitter for the'nppellant. 


Baboo Purna Chandra Shome for the 
respondents. 


Tux judgment of the Court was deli- 
vered by 


Pusar, J.—We think that the deci- 
sion of the lower Appellate Court is 
wrong. There is notbing in the facts 
found by that Court which goes at all to 
show that the decree obtained by the 
semindar against Balak Ram was nota 
valid decree, a decree made in an actual 
suit. It therefore follows that any pro- 
cess for execution of this decree issued 
against the property of Balak Ram 
would be a good foundation for the sale 
by the Court of that property as against 
any one who claimed through or under 


one time, in its entirety, the property of 
Balak Ram; and even if the contention 
of the plaintiffs is correct, a portion of it 
still remains Balak Ram’s property. 


Farther, the plaintiffs’ claim at the 
utmost makes them shareholders with 
Balak -Ram, and, therefore, primarily 
liable with him to the zemindar for the 
rent of the tenure, nnless the zemindar 
has come toa separate agreement with 
them for the payment of their share. If 
they were shareholders with Balak Ram, 
and liable with him for the payment of 
the rent, it might be that the zomindar’s 
snit ought to have failed for want of 
making them defendants with Balok 
Ram; but that of itself does not vitinte 
the decree as it stands. It seems to us 
that the evidence to which the lower 
Appellate Court refers, as showing that 
the zemindar recognized the assignment 
by Balak Ram to the plaintiffs, really 
does not amount to evidence of their 
having, with the sanction of the zemin- 
dar, a separate holding. It may be that 
he was well aware that they were in some 


Balak Ram. It appears also, from the espect or other holding under Balak 


judgment of the lower Appellate Court, 
that the tenure which has been gold in 


Ram or through him; but this would be 
matter of no consequence to him. He 


* Special Appeal, No, 2406 of 1868, from a decres of the Subordinate Judge of 24-Per, 
gunnahs, dated the 16th June 1868, oe a decree of the RMoonsiff of that district, 


dated the 31st October 1867, 
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By section 16 of Act VIII of 1865 (B. C.,) the purchaser of 1871 

a tenure sold for arrears of rent under that Act acquires it free p, SmIBDAS 
from all encumbrances which have accrued thereon by any act , 
of the holder of the under-tenure. A rent-free holding within Juvena- 


a tenure is clearly an encumbrance upon it. I think it clear 
that the purchaser of a tenure under Act VIII of 1865 (B. C.,) 
can therefore avoid the rent-free holding of the purchaser of a 
portion of the tenure. , 


But then comes the question, suppose he avoids the rent-free 
under-tenure, what are his rights as regards the owner of a 
brick-built house erected on land comprised in the holding ? and 
what are the rights of the occupier of such house ? 


I think that a house cannot be considered as “an encum- 
brance” on the tenure within the meaning of that word in 
section 16 of Act VIII of 1865 (B. C.) If the land had been 
sold for arrears of Government revenue, the owner of a house 
built on the land might have been entitled as against the auc- 
tion-purchaser to reside in or enjoy the house, paying an equit- 
able ground rent for the site to such purchaser: and that 
whether the house were built by a person holding under a lease 
granted by the former proprietor,—Act I of 1845, sections 3, 26, 
and 27, Act XI of 1859, sections 3, 7,—or even by the ex-pro- 
‘prietor himself. See Ramcoomar Sen v. Mohes Chunder 


‘was not bound to recognise it His 
taking the rent of the whole tenure, or a 
part of it, from their hands, would not 
of itself amount to snch a recognition 
of their separate holding as is contem- 
plated in section 16, Act VIII of 1865 
(B. C.) 

We think, then, fhat the matter stands 
‘thus:—Thatthere is a good decree against 
Balak Ram; that the tenure which has 
been seized and sold in execution of the 
decree is properly treated as being Hable 
to be sold in execution of the zemindar’s 
decree against Balak Ram; that there is 
no evidence of such recognition of the 
plaintiffs’ interests in the tenure by vir- 
tue of an assignment or sale from Balak 
Ram as binds the zemindar, or creates a 
valid encumbrance under the progisions of 


section 16, Act VIII of 1865 (B.C.). In 
other words, that there is no evidence of 
the plaintiffs either being tenants them- 
selyes of the zemindar by reason of his 
recognition of their holding, or of their 
being encumbrancers npon Balak Ram’s 
holding under snch circumstances as 
would serve to protect their encum- 
brances by reason of the provisions of the 
section we have just mentioned. Con- 
sequently, the lower Appellate Court 
ought not to have declared that they had 
made out the right which they! claim as 
‘igainst the defendant (auction-purchaser) 
from the zemindar. We accordingly de- 
cree this appeal, reverse the decree of the 
lower Appellate Court, and dismiss the 
plaintiffs’ sait. The special appellant 
ufust have his costs in all the Courts. 
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Sen (1). It is not easy to see why the purchaser of a tenure 
at a sale for arrears of rent should be treated as having a right 
greater than that of a purchaser at a sale for arrears of Govern- 
ment revenue. It was decided by a Full Bench of this Court 
in Thakoor Chunder Paramanich v. Ramdhun Bhuttacharjee (2), 
after long and careful consideration, that, in this country where 
a persou in possession of land, under a title which he believes 
to be good, builds a house on that land, he haga right either to 
remove the materials, restoring the land to the state in which it 
was before the improvement was made, or to obtain compensa~ 
tion for the value of the building ifit be allowed to remain for 
the benefit of the owner of the soil—Bent Madhab Banerjee v. 
Jai Krishna Movherjee (3) and Durgaprasad Misser v. Brin- 
daban Svokal (4). 

Therefore, apart from any particular relation between the 
parties, the ownership aud right of possession in the soil does 
not necessarily carry with ita right to the possession of build- 
ings erected thereon. 

Let us now see what are the respective rights of landlord and 
tenant where buildings are erected by a tenant during the 
tenancy. i 

I think there isno doubt but that a zemindar might object to 
the erection of brick-houses on land let for purposes of cultiva- 
tion; and if he resorted to a Court of Justice might obtain an 
order restraining his ryot from doing anything which would sub- 
stantially alter the character of the tenure, Inthe North-West 
Provinces it has been held (6) that a tenant, having a right of 
occupancy, planting trees on his holding without his landlord’s 
permission, or even digging a kutcha well, commits such a breach of 
the contract of tenancy as warrants the landlord in suing to eject 


Shim. But if the landlord, instead of objecting to the erection of 


a brick-house on the holding, were to remain passive, and allow a 
house to be built, knowing, as he necessarily would in a case 
such as that now before us, that the security for the rent would 
be enormously increased by the erection of the building, it 


(1) 8. D. A. for 1860, 637. (4) 7 B. L. R, 159. 
(2) Case No, 108 of 1865; 12th Septem- (5) See Agra H. C. Rep., F. B. Ral, 
ber 1866. . i 1867, 119, 125, 


(3) 7 B. L. R., 152. z 
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appears to me that he could not afterwards be heard to say that 


the tenant had done any wrong in erecting the house on the tenure. p 


If in such a case the tenancy should be determined, the posi- 
tion of the parties would appear to be this: —The landlord would 
be the owner of the soil, the tenant of the house. I think it 
would be contrary to the principles of equity and good con- 
science to allow the landlord to insist on the needless destruction 
of a valuable building, or to allow him to claim to remove it, 
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without making to the owner full compensation for its value. ~ 


I may refer on this point to the Roman Civil Law, Institutes, 
Book 2, title 1, section 30, and Digest 7, Book.41, Chapter 1, 
section 7, § 12.“ By’ that law, if the person who built was 
honestly in possession of the land, and the owner of the soil claimed 
the building, but refused to pay the price of the materials and the 
wages of the workmen, the claim of the owner might be rejected. 
I am disposed to think that the purchaser of a tenure, at a 
sale for arrears of rent, only takes such rights as the landlord 
himself could have exercised if he had re-entered and resumed 
possession of the property; and if that be so, if the landlord in 
the present case could not have insisted on the demolition of the 
house, so neither could the purchaser of the tenure. His only 
right would be either to purchase the house, by reimbursing to 
the owner the full amount of its cost, or to take a fair rent from 
him for the land on which'the house stands. 

But suppose, in the absence of any distinct finding, that the 
landlord .acquiesced in the building of the house ; the defendant 
must be taken to be merely in the position of & person who has 
built a house on land of which he was in possession by a lawful 
title. 

According to the case decided by the Full Bench to which I 
have already referred, the purchaser of the tenure had the option 
of taking over the building, or allowing the removal of the 
materials remaining with the owner of the land, in those cases in 
which the building is not taken down by the builder, during the 
continuance of any estate he may possess, 

I think that an option to insist on the destruction of a brick- 
house, and the removal of the materials, is one which should and 
must be exercised promptly, or not at all, Nandakumar, the 
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original purchaser, who bought on the 3ist of July 1866, never 


„ did exercise that right. He seems to have acquiesced in the 


continuance of the building on the ground, and to have sought 
to make use of his supposed legal right, for the purpose of extort- 
ing an excessive price or rent for the use of the site of the house 
from the defendant. This, I think, he could not do. Nanda- 
kumar sold to the plaintiff, who brought the present suit, on the 
21st of July 1869. Without expressing a final opinion whether, 
in the present case, Nandakumar, immediately on acquiring the 
tenure, could have called on Bipinbehari or Rambax to remove 
the materials of the house, and give him actual possession, I 
think, if it ever existed, such right is now lost, and that the 
plaintiff’s only right is to get a fair rent for the land. I think 
that the judgment of the Court below should be reversed, and 
the suit dismissed with costs in all the Courts. 


Appeal allowed. 


[ORIGINAL CIVIL] 


Before Mr. Justice Phear. : = 
DHANNO SIRANG v, UPENDRA. MOHAN TAGORE arp 


OTHERS, ` 
Will, Construction of—“ Domestic Servant.” 


The testator, a Hindu, made a will in the English form and language, in which 
he bequeathed (inter alia) as follows :—‘ To cach of my domestic servants in Cal- 
cutta who shall have been in my service ten years and upwards at the time of my 
doath, Rs. 100 for every rupee of monthly salary drawn by them from me respect- 
ively.” The plaintiff had been in the service of the testator for about 40 years as 
sirang on board a steamer, which the testator kept on the river, and in which he used 
to visit his zemindaries and perform other journeys by water. The plaintiff was in 
the habit of daily attending at the testator’s residence, and there obeying any orders 
thatmight be given him. If the steamer was not needed, the plaintiff used to 
attend at the testator’s residence from early in the morning to about one in the 
after-noon, returning to take his meals ànd sleep on board the steamer. Held that 
he was entitled to take under the legacy as a domestic servant of the testator. 


Tus was a suit for the sum of Rs. 1,300 to which the plain- 
tiff alleged he was entitled under the „following clause of the 
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will of the late Prasanna Kumar Tagore, in whose service he 
had been up to the time of his death :— 


“Clause 12.—I give and bequeath to my sudder naib and sudder 
mooktear, and to each of my native assistants and writers in the English 
department of my business, and to my other native assistants and 
servants employed in my zemindari department, and munshi and 
cash departments in Calcutta, who shall have been in my actual and con- 
stant service ten years and upwards at the time of my death, and to 
each of my domestic servants in Calcutta, who shall have been in my 
service ten years and upwards at the time of my death, Rs. 100 
for every rupea of monthly ‘salary drawn by them from me respect- 
ively.” 


_ The plaintiff in his plaint stated that, in or about 1831, he had, 


been engaged’ by the testator as sirang of a river steamer 
belonging to the testator at a monthly salary of Rs. 13, and that 
he continued in the testator’s actual and constant service from 


‘ the year 1831 down to the day of the testator’s death ; that 


during the time he was in the service of the testator, he was in 
the habit, by the direction of the testator, of taking his meals 
on board the steamer and sleeping there, and his duties were to 
take charge of the steamer as sirang on any journey that the 
testator wished to make by water; thatthe testator made fre- 
quent journeys by water to his zemindaris; and when he was 
not so engaged, he used to be in daily attendance at the testa- 
tor’s residence, and remained there from early in the morning 
until about one in the after-noon, when, if there were no orders, 
for him, he used to return to the steamer. i 

The plaintiff submitted he was entitled to take under the 
bequest to the “ domestic servants” of the testator. 

The defendants who were the executors of the will of the 
testator, stated in their written statement that they had no 
knowledge of the position of the plaintiff as a servant of the 
testator, but they believed it was not the fact that he was in 
daily attendance at the testator’s residence, but that he went 
only occasionally for the purpose of receiving orders. 


They admitted they had sufficient assets of the testator in 


their hands to pay the legacy, and submitted the question to the 


determination of the Cpyrt, whether the plaintiff was entitled 
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to it as a domestic servant of the testator. Evidence was called 
by the plaintiff 

Dhanno Sirang said:—“TI am still acting as a servant. After 
my dismissal by ‘Upendra Baboo and Jatendra Baboo, I continued to 
act as sirang. I knew Prasanna Kumar Tagore. I was in his servico 
for forty years. There -was nothing fixed about my work. When the 
Baboo went on board the ship, I used to go with him; and when he 
used to be at the baitakhana, J used to be with him at six, and came 
away at eleven a.r. On board the boat I used to order the crew about 
according to the direction of the Baboo. When I served on the 
pinnace, I got wages for twenty-seven years, at the rate of Rs. 10 per 
month. During the eleven months that it took to build the steamer, 
I used to remain at the baitakhana, When the steamer was built, he 
said there was no necessity for another sirang : ‘you take charge of it,’ 
I used to receive orders to fetch the malli, or to fetch the coachman. 
All the servants used to be ia attendance, and whoever was ordered to’ 
do anything did do so. When at night there was dinner, he used to 
order me to attend. There were 100 or 150 servants who attended 
his person. My duties were to take care of the things. Prasanna 
Kumar used to go on board to his zemindaris. The Baboo used to be 
in the cabin. The sikani had charge of the helm. I brought the 
bride of Ganendra from Jessore. At the marriage of Nagendra, I. 
brought his bride too. He kept all his servants happy, and gave them 
bakshish. I received presents from Prasanna Kumar Tagore. I have 
been to Nuddea to fetch money.” 

To the Court.—I lived on board the ship. 

Akhai Chandra Baree gave the following evidence :— 

“This book shows the list of all the servants kept by the Baboo. 
They are all separately classified. He had about 125 servants. He 
was & rich man, and he kept the boat because it pleased him to do so. 
The plaintiff used to come to the house daily, and of course he must have had 
orders, I can’t say whether he was employed regularly about the Baboo’s 
person. The steamer used to remain generally on the other side of the 
water. Sometimes, when necessary, it used to be brought to this side.” 

After the Counsel for the defendants had replied on the 
evidence, this witness was recalled by the Court and said :— 

There were a sudder naib and a sudder mooktear. There was an Eng- 
lish department and a Zemindari department. There were assistants in 
these two departments. There were also a munshi and cash department 
with assistants. These were in the baitakhapga, There were no other 
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departments, There were khansamns, khitmutgars, syces, mallis, darwans, 
coachmen, and bearers. Besides these and the steamer servants in the 
inner departments, there were no other servants, either in-doors or out- 
doors in Calcutta.” 


Mr. Kennedy and Mr. Bonnerjee for the plaintiff.—The mean- 


ing of the testator’s language is to distinguish between his 


menial servants and those who were more directly attendant on 
his person. Domestic means personal—Ogle v. Morgan (1). 
The reasoning of Lord Truro in that case is wholly inappli- 
cable to the present; but without that, the case is rather than 
otherwise in favor of the plaintiff; see page 360 per Lord 
Chancellor. It is not the custom for servants, as a rule, to be 
fed and boarded by their Hindu masters. The intention of 
the testator was to make provision for his dependants in general. 


_ If the will had been in Bengali, the word used would have been 


 chakri.” The boat was kept as a travelling equipage, and not 
for business; thus there was no distinction between the sirang 
and the Baboo’s coachman—Howard v. Wilson (2), Townshend v. 
Wyndham (3), Bulling v. Ellice (4), Thrupp v. Collett (5), and 
Nowlan v. Ablett (6). 


Mr. Phillips and Mr. Macrae for the defendant.—This is a 
mere question of law as to the meaning of the word “ domestic ;” 
on that the decisions are clear. The domus, so to speak, of the 
sirang is on board the steamer, not in the residence of the 
testator. The testator might simply have used the word 
servants ; instead he has distinctly named two classes of servants. 
The word domestic, as used by the testator, does not include 
a sirang employed in a steamer on the river — Nicholl v. 
Greaves (7) and Ogle v. Morgan (1). There the distinction is 
drawn between in-door and out-door servants, the latter not being 
considered domestic— Vaughan v. Booth (8) and Blackwell v. 
Pennani(9). As to the meaning of the word under Regulation I, 


(1) 1 De Gex. Mac. & Gor., 359; S. C, (6) 5 Jur., N.S, 111. 


16 Jur., 277. (6) 2 Cr. M. & Ro 54. 
(2) 4 Haggard, 107. (7) 17 C. B., N. S., 27., see 37, 
(8) 2 Vernon, 546. (8) 16 Jur., 808, 


(9) Idn 420, 


(4) 9 Jur., 936. 
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of 1814, see Vithoba Malhari v. Corfield (1) where a darzi 
was held not to be a domestic servant. 


Mr. Kennedy in reply.—The cases cited are of no force in 
deciding the question; they apply toa totally different state 
of society— Grant v. Grant (2) In the matter of domestic 
servants (3), where the distinction is drawn between personal or 
domestic” servants and “workmen or laborers ;” Act XIII 
of 1859 being held not to apply to contracts for the former, who 
are called “chakri.” [PHEar, J.—How do you apply that 
case? | It shows the meaning of “ chakri” as opposed to other 
servants. In Regulation I of 1814, the word used is “ house- 
hold,” not “ domestic.” 


\ 


Passer, J.—There is but one question for me to determine in ` 
this suit, and that is whether or not the plaintiff on the facts of 
the case was a domestic servant of the testator within the 
meaning of the word “ domestic,” as that is used in this clause of 
the testator’s will (reads.) 

Isay that it must be within the meaning of the word “‘ domestic” 
as used in this clause, because it is eminently the case in constru- 
ing an English will made by a native of this country, that the words 
used should be looked at and considered in close reference to the 
whole of the context. In the event of the word “ domestic” 
being used by an English testator in England to designate 
members of his own household establishment, it would be, I 
think, presumed, unless it appeared from the will that the 
testator intended the word to bear an unusual sense, that he 
employed it in the sense which it commonly bears in ordinary 
parlance, having regard to the nature and conditions of private 
establishments in England. The different cases to which Mr. 
Phillips referred me are cases in which the Courts were called 
upon to puta construction on clauses somewhat similar to this. 
From these it appears that it hasbeen held in England that a 
distinction was to be drawn between in-door and out-door servants, ° 


(1) 3 Bom. H. ©. Rep., App. 1. (8) 3B. L. BR, A. Cr., 32, 
(2) L. R, 5 C P., 308 ; B.C. on appeal, Id, 727. r 
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among the whole body of the servants who are in a greater or 
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less degree personal to the master, and minister to his ordinary Daxxo 


wants in and about the house, and “ domestic” has been held 
properly to designate those employed and dwelling in-doors, in 
contradistinction to those employed and dwelling out of doors. 
Thus in a very strong case on which Mr. Phillips relied, the 
coachman, though he often waited at table, was held not to be a 
domestic servant; and in two or three other cases cited yester- 
day, the head gardener and under-gardeners were held not to be 
properly designated as domestic servants or members of the 
domestic establishment; and reasons are given in Ogle. v. 
Morgan (1) for drawing the distinction in that way. The like 
reasons, however, certainly do not seem to me to arise out of 
the circumstances of servants in this country, whether forming 


ae household establishment of native gentlemen or of English 


. 


residents. I donot feel therefore able to say that the word 
“ domestic” in the testator’s will must be even primd facie taken 
to apply only to servants employed in in-door work in the house; 
and when I look at the terms of the whole clause, and consider 
them with reference to the facts disclosed by Akhai Chandra, it 
seems to me that this clause was intended by the testator, taking 
the whole in its different sub-divisions, to cover the entirety of 
his establishment in Calcutta. He first speaks of his sudder 
naib and his sudder mooktear. Akhai Chandra says, these are 
superior servants in Calcutta. Then he mentions each of his 
native assistants and writers in the English department of his 
business, and Akhai Chandra sas that the English department 
was a recognized department of his business in Calcutta. He 
next goes on to his other native assistants and servants in the 
-zemindari department, and Akhai Chandra states that the zemin- 
dari department was another recognized department in Calcutta. 
He next mentions his munshi and cash department, which is 
that in which the witness Akhai Chandra himself was. Finally, 
the clause ends “and to each of my domestic servants in Calcutta, 


. &o.” If I give the term “ domestic” the strict meaning, which 


Mr, Phillips asked me to attach to it, I should then leave this 


(1) 1 De Gexe¥fac. & Gor, 359; S. C, 16 Jurn 277. 
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part of the clause applicable to very nearly all the servants 
belonging to the testator’s establishment in Calcutta; but I 
should cut off a small margin, which would consist of servants, 
who, as I understand the habits and circumstances of servants 
in this country, are in no way separable by any material condi- 
tions of life or service from those whom I should comprehend 
within the term “domestic.” I should have to leave out the syces, 
coachmen, and mallis, and also the palki-bearers, if there were 
any, while I included Mahomedan table servants, &c.; and I 
think it would be an unnatural construction of the testator’s 
words, which would have the effect of cutting his domestic estab- 
lishment into two such arbitrary divisions as those. I cannot help 
thinking, on a consideration of the whole clause, that the testator 
intended to cover the whole of his establishment in Calcutta, 
and that he did not imagine any such line of distinction as I^, 
have stated, and as Mr. Phillips contended for. If then I pass \ 
beyond this line, why am I not to say it covers the plaintiff, as ` 
well as any of the servants who were in daily attendance at the 
baitakhana establishment in Calcutta. Whatever might have 
been the case, if the matter rested solely on the testimony of 
the sirang himself, whom one might perhaps not unjustly suspect 
of exaggerating the amount of his attendance at the baitakhana, 
there can be no doubt, from Akhai Chandra’s evidence, that the 
plaintiff was, year after year, and day by day, in the habit of 
presenting himself as part of his duty at the baitakhana, and 
remaining there with the other servants in attendance on his 
master, though it may be uncertain what precisely were the 
services he rendered in the house. I think, then, I must come to ” 
the conclusion on the facts before me that the plaintiff does come 
within the meaning of the word “domestic” in this clause, and that 
he is entitled to the legacy for which he sues. There will, 
therefore, be a decree for that amount, with costs on scale No. 2. 
The executors were perfectly justified in defending this suit, 
and ought therefore to have theiy costs out of the estate. i 


Judgment for the plaintiff. 


\ 


Attorney for the plaintiff: Baboo Tara Ballabh Chatterjee, 
Attorney for the defendants: Mr. Hajch. 
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[FULL BENCH.] 


Before Mr. Justice Norman, Offg. Chief Justice, Mr. Justice Loch, Mr. Justice 
Bayley, Mr. Justice Macpherson, and Mr. Justice Mitter. 


INDAR CHANDRA DUGAR (Prarntire) v. BRINDABAN BIHARA 
AND ANOTHER (Dgrsenpants).* 


Kabuliat, Suit for, by a Fractional Shareholder of the Superior Tenure— 
Question referred to Full Bench not answered. 


The question was referred to a Fall Bench * whether a suit by the owner of a 
fractional share of an undivided estate for a kabuliat will lie.” Nonratan, J., was of 
opinion that, as a general rule, the holder of a tenure cannot be sued by owners of 
fractional shares in the superior tenure for separate kabnliats according to the pro- 
portiona to which they allege themselves to be entitled in the superior tenure, A 
tenure is an entire thing, and cannot be sub-divided against the will of the tenant. 


Loon, BAYLEY, Macpnerson, and Mrrrzr, JJ., did not answer the question on 
the ground that it did not arise in the suit. 


CERTAIN lands were held by the defendant in this suit from 
. the zemindar, on condition of rendering service as a bearer. 
The zemindar sued the present defendant in the Civil Court for 
khas possession of these lands with mesne profits. In that suit 
the defendant set up a rent-free title. The Court dismissed the 
zemindar’s claim for possession and mesne profits, but held that 
the lands were not rent-free; that the defendant was liable to 
render service as a bearer; and that on his failure to do so, the 
zemindar would be st liberty to resume the lands. The present 
plaintiff purchased a 10-anna share of the zemindari, and l-anna 
share of the patni estate, within which the disputed lands were 
situated. He instituted this suit in the Collector’s Court under 
Act X of 1859 for the delivery of a kabuliat for these lands at 
a jumma proportional to the plaintiff’s interest in the superior 
tenure, service not being now required of the defendant. 

The Deputy Collector who tried the case in the first instance 
‘gave a decree for the plaintiff. 


* Special Appeals, Nos. 1798 of 1870 and 1804 of 1870, from the decrees of the 
Judge of Beerbhoom, dated the 7th Jane 1870, reversing the decrees of the Deputy 
Collector of that district, date the Ist March 1870. 
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The defendant appealed to the District Judge, who reversed 
the first Court’s decree, and dismissed the suit on the ground that 
no suit would lie for a kabuliat for a fractional share of an un- 
divided tenure. 

Against this decree, the plaintiff preferred a special appeal to 
the High Court. The High Court (Kemp and GLOVER, J.J.,) 
owing to conflicting decisions on the point of law on which the 
lower Appellate Court’s decision was baséd, referred the follow- 
ing question’for'the opinion of a Full Bench, “ whether a suit 
“ by the owner of a fractional share of an undivided estate for 
* a kabuliat will lie.” ; 

The conflicting decisions were Nidhy Ram Sircar v. Dhun 
Kishen Bhuttacharjee (1), Rani Sarat Sundari Debi v. Wat- 
son (2), Udaya Charan Dhur v. Kali Tara Dasi (3), Ganga 
Narayan Das v. Saroda Mohan Roy (4), and Ramanath 
Rakhit v. Chand Hari Bhuya (5). 


Baboo Hem Chandra Banerjee (with him Baboo Debendra 
Ghose) for the appellant began to argue the point, when the 
Court observed that the point apparently did not arise in the 
case. 


Baboo Bama Charan Banerjee for the respondents was not 
called upon. 


The judgments of the Full Bench were delivered as follows:— 


Norman, J. (after stating the facts as above, continued. }— 
A tenure is an entire thing. The obligation to pay the rent 
reserved upon the letting of land, or in respect of the tenure of 
land by a ryot, is either a contract or an obligation in the nature 
of a contract to pay the rent. The obligation is single and 
entire. -A tenant is not liable to have an entire tenure sub-di- 
vided and split up against his own will, and to his own prejudice, 
by any act on the part of the persons to whom he is liable to pay 
rent. Again the contract or obligation to pay rent as a single 
sum cannot be split up and sub-divided and converted into several 


G) 6 W. R, Act X Rul, 53. (4) 3 B. L. R, A. C., 280, 
(2) 2B. L. R., A. C 159. (5) 6 B. L. R., 356. 
@) Id., App., 52, : ié 
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obligations to pay different proportionate parts of the sum to 
different individuals, at the will of the party to whom the rent is 
payable, But if all the obligors to whom the entire rent is pay- 
able could not, against the will of the tenant, increase the burden 
of the obligation by compelling the ryot to pay to several per- 
sons at different places and in separate proportions, much less 
can one shareholder who could not, in absence of the others, 
even sue alone to enforce the original obligation, maintain a suit 
to compel the ryot to pay him a proportion of the debt. If such 
a suit could be maintained, the greatest injustice would be done 
to ryots. A ryot’s undertaking is to pay his rent simply, not to 
pay to the several proprietors according to their shares. The 
ryot sued by a person who alleges himself to be entitled to a 
particular share of the rent has no means of knowing what are 
the rights of the different co-proprietors as amongst themselves. 
If he were sued and compelled to enter into a kabuliat for 8 
annas of the rent by one co-proprietor, he might afterwards find 
that he had no answer when sued by another who alleged that 
he had a 10-anna share. I may say that, since I have sat in this 
. Court, I have seen several instances in which ryots have been 
compelled, by proceedings of au analogous character, to pay 18 
annas in the rupee. 

I think it clear that, as a general rule, the holder of a tenure 
cannot be sued, by owners of fractional shares in the superior 
tenure, for separate kabuliats according to the proportions to 
which they allege themselves to be entitled in the superior 
tenure (1). 

In the case before us, for aught that I know, it may be that, 
while the 1l-anna shareholder represented by the plaintiff wants 
a money rent, the 5-anna shareholder may desire to be carried 
in his palki. 

I do not mean to say that, where a fractional share of an 
undivided estate is held by the subordinate tenant as a separate 
tenure, a suit for a kabuliat, in respect of such fractional share of 
such estate, will not lie against ‘the tenant. Nor do I contend 
that the several owners of shares in a zemindari may not sue 
separately for proportions of rent payable to each of such 


(1) See Shibdas Bandapadhya v. Bayandas Mukhopadhya, ante, p. 237. 
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18714 ownera, in cases where the facts give rise to the presumption 
oÑ? of an agreement by all parties that the rent should be paid in 
Deaan separate fractional shares to the several parties interested. 
Brinpissn ‘The party who caused this reference must pay costs. 
BHARA, 

Loon, J.—I desire to add a few words. It appears to me 
that, looking at the facts of this.case as they are now disclosed 
to us, we ought not to answer the question which has been 
referred to us, because it does not arise in the present case. 

The zemindar sought to recover possession with mesne profits, 
the tenant declared the land to be rent-free. The decree gained 

~ by the zemindar declared the land to be mål, but refused to 
give possession and mesne profits, and it declared the defendant 
entitled to possession so long as he performed the service for 
which the land was granted, but that’ on his failure to do so, 
the zemindar might resume the land. There the matter rests. 
The zemindar did not resume. But the plaintiff, who is a pur- 
chaser from the zemindar, comes in and asks for a kabuliat from 
the tenant who is still in possession and perfectly willing, so far 
as we know, to perform the service which he is required to 
render. 

Under these circumstances the question which has been re- 
ferred to us does not arise, and I think we should decline to 
answer it, 


MACPHERSON, J.— The circumstances before usare so peculiar 
that the general question referred to us can scarcely be said to 
arise at all. I therefore desire to limit my answer to the parti- 
cular case which is now before us. It is clear, the plaintiff can- 
not be entitled to a kabuliat, as Mr. Justice Loch has shown. 


BAYLEY, J.—I am of the same opinion as Mr. Justice 

Loch. I also think that the question referred does not arise on 

the facts stated in the plaint or in the decree. Upon the facts 

8 as stated by the Chief Justice, I think it clear that a suit, as 
brought in the present case, would not lie. 


MITTER, J.—I concur in the opinion expressed by Mr. Jus- 


tice Loch. The point referred to us does not arise on the facts 
e6 
. . 
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admitted by the -plaintiff, and I do not therefore think myself 
bound to express any opinion upon it. I wish to state, how- 
ever, that, as a matter of principle, the shareholders of an un- 
divided estate have no right'to divide a holding or tenure with- 
out the consent of the tenant. The payment to each shareholder 
of his quota of the rent is of itself no evidence of such consent; 
although when coupled with other facts and -circumstances, it 
may justify a Court of Justice in coming to the conclusion that 
the tenant actually consented to the division of his tenure into 
a correspondiug number of distinct holdings. 


[ORIGINAL CIVIL.] 





Before Sir R. Couch, Kt., Chief Justice, and Mir, Justice Macpherson. 
C. SETON anv anotage (PLaintirrs) v. A. 8. BISOHN (Darenpant). 


Execution of Decree—Attuchment of Person of Debtor—Onus—Act VIII of 1859, 
48, 201, 207, 212, 221, 278, 274, 275, 280, 281—Act XXIII of 1861, ss. 8, 13, 15. 


Where a judgmont-creditor had obtained a writ of attachment against the 
property of his judgment-debtor, but the debtor had no property to the knowledge 
of the creditor against which the attachment could be enforced, —Held (reversing 
the decision of the Court’ below), that he was entitled to an order for execution 
of the decree by attachment of the person of the debtor. 

In an application for such an order, the onus is on the judgment-debtor to show 
that he has no means of satisfying the debt,and that he has not been guilty of 
avy misconduct, and not on the creditor to show that, by sending the debtor to 
prison, some satisfaction of the debt would be obtained. 


THIS was an appeal from a decisión of Mr. Justicé Phear, 
dated 26th August 1871, refusing an application made by the 
plaintiffs, who carried on business in Calcutta, under the name 
of the Bengal Oil Company, for execution of a decree obtained 
by them in this suit on 2nd June 1871, against the defendant 
who carried on business in Calcutta as a merchant, by attach- 
ment of the defendant’s person. 

The application was by petition verified by affidavit which set 
out the following circumstances:— ` 

“ That on 2nd June 1871, the plaintiffs obtained a decree in the suit 
against the defendant for Rs. 2,227-15-6, with interest ab 6 per cent. 
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until realization, and costs amounting to a further sum of Rs. 481-6 ; 
that on or about 19th May 1871, the Sheriff of Calcutta attached five 
casks of linseed oil, the property of the defeudant, under a writ of 
attachment before judgment obtained by the plaintiffs ; and on or about 
80th May, a claim was preferred by one Sapoorjee Byramjee, who 
alleged that he was the owner thereof, and prayed that the attachment 
might be removed; that on 27th June 1871, the claim came on for 
hearing and was dismissed with costs; that on 6th July, the plaintiffs 
obtnined a writ of attachment under the decree of 2nd June against 
the five casks of oil, and on 18th July an order for the sale of the snid 
oil ; that the property so attached was sold on 8rd August 1871, and 
realized Rs. 367-7-8, after deduction of poundage and charges, and 
that the balance under the said decree still remained due and unsatis- 
fied ; that the defendant was a prisoner for debt in the Presidency Jail, 
and the plaintiffs had been unable to discover any other property of the 
defendant which could be attached in execution of the decree.” 


The plaintiffs prayed for an order that a writ of attachment 
should issue against the person of the defendant, in execution of 
the decree of 2nd June. 


Mr. Phillips for the plaintiffs. 


Pear, J.—It appears to me, Mr. Phillips, that on the facts 
which you disclose in your affidavit, I ought not to issue exe- 
cution against the person of the defendant. In the case of a 
first application for execution, all things being regular, the Court 
is obliged under our Civil Procedure Code to issue execution in 
whichever form the judgment-creditor asks it, but when the aid 
of the Court process is invoked a second time, the matter is I 


. think different. In my opinion the Court has then a discretion 


to enquire what has been done with the first process, why it has 
not proved fully fructuous, and whether there is any reason for 
any beneficial result to the creditor as the effect of issuing 
another process. The Court-is of course bound to do all in its 
power to compel obedience to the order which itself has passed ; 
but in execution proceedings itseaction should be limited to this 
end; it should not allow its process to be used for any pur- 
pose; it is bound to take care that the judgment-debtor,. how- 
ever worthless a man he may be, is not uselessly harassed by 
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process which cannot lead to satisfaction of the decree. The 1872 
Court ought not to arrest a judgment-debtor merely to punish ©- Serox 
him. Ihave always held in this Court that, after process ofA. 8. Byoun. 
execution has been once granted to a judgment-creditor in 
accordance with his request, it becomes matter of judicial discre- 
tion with the Court to decide whether or not a second applica- 
‘ tion for execution should be granted, a discretion to be exercised 
in view of all the facts of the case; and I have reason to know 
that the Judges of both the Bombay and North-West High 
Court have followed a like practice. Now the affidavit on which 
you move shows that the judgment-debtor has no property; as 
the plaintiff knows, the jadgment-debtor is also already iu prison 
atthe suit of another creditor, from which facts I infer that other 
persons are equally unable with the present applicant to find 
any property of his. Your client does not venture to say that 
he has reason to think the judgment-debtor has means of satis~ 
fying the decree, which he, the creditor, is unable specifically to 
ascertain or to get at, and this omission is the more important, 
because when you first made the present application two days 
ago, I said I would grantit, provided something of this kind were 
made out to me. It is therefore, I think, clear by your own 
showing that, if I issued the execution which you ask, it could 
only end in the debtor being brought before me and discharged. 
And I do not think I ought to cause the man to be arrested 
merely by way of punishing him for his conduct in incurring 
the debt, however gross that may have been. The criminal 
tribunals should be resorted to, if such a purpose as this actuates 
the creditor. I refuse the application. 


From this decision the plaintiffs appealed. 
The appeal was heard ex parte. 


Mr. Phillips, for the appellants, contended, that the sections 
of Act VIII of 1859, relating to the attachment of the person ` 
in execution, show that the Judge has no discretion to refuse 
to grant execution against the person after the execution 
against the property has failed — see section 201; the ore- 
ditor has a discretion in the firste instance as to which he will 
@e 
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‘1872 proceed against. The limit is that the creditor cannot have 
C. Serox both at the same time, but if one fails, he can have the other— 
A. 8. Buoux, Davis y, Middleton (1). The Court is to issue execution accord- 
ing to the nature of the application—sce section 212, Act VITI 
of 1859, and section 15 of Act XXIII of 1861. The onus is 
on the debtor to show that he has no other property, and not on 
the creditor to show, that he has— see section 273. Under that 
section the creditor is entitled to the oath of the defendant, that 
he has no property whatever, not only that he has none that can 
be taken in execution. The creditor here may be entitled to 
keep the debtor in prison on other grounds—see section 281. 
If the judgment appealed from is correct, execution against the 
person would never be obtainable after execution had once been 
had against the property—see section 280. [Coucu, C.J.— 
What is the practice of the Bombay and Agra High Courts 
alluded to by Mr. Justice Phear?] I have been unable to find 
any such practice in reported cases. The cases of Byjnath- 
Pundit v. Kunhya Lall Pundit (2), and Nittai Chandra Pal 


v. Thakur Das Biswas (3) were also referred to. 


(1) 8 W. R., 282. 
(2) 9 W. R., 527. 
(8) Before Sir Barnes Peacock, Kt., Chief 
Justice, and Hr. Justice Macpherson. 
The 6th August 1869. 


_ NITTAT CHANDRA PAL (PLAINTIFF) v, 


THAKUR DAS BISWAS AND OTHERS 

(DEFENDANTS). 

Tars was an appeal from an order of 
Mr. Justice Phear, refusing an applica- 
cation for the attachment of the person 
of ajudgment-debtor in execution of a 
decree. | 

The facts are sufficiently stated in the 
judgments on appeal. 

Peracoos, C.J.—It appears to me that 
in this case a writ ought to be issued. 
The first writ was issued on the 19th 
June 1867, and the Sherif was command-e 
ed to execute it on or before the 19th 
July. The Sheriff returned that writ on 
the 11th September, stating that he had 
made diligent search after Thakurdas 
Biswas, Nakur Chandra Mitter, atd 


Ramlal Kundu, but that they were not, 
nor was any or either of them, found 
within the town of Calentta, Another 
writ was issued on the 18th June 1868, 
returnable on the 18th July 1868, and 
that writ was returned by the Sheriff in 
the same manner, stating that he had 
made diligent search after Thakardas 
Biswas; bat that he was not found 
within the town of Calcutta. 

I don’t know why the second writ was 
issued only agninst one of the defendants, 
and not agninst the whole of them. It 
would have been more regular if the 
writ had been issued against all. The 
plaintiff swears that on the 8th January 
1867, a decree was obtained by him 
against iho defendants, under the provi- 
sions of the Bills of Exchange Act. He 
then says :—“ The defendants have not 
“nor hath any of them property within 
“the local jurisdiction of this Hon’ble, 
“ Court, wherenpou the said decres could 
“be satisfied during thé respective periods 


iS 
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The judgment of the Court was delivered by 


v. 
Coucs, C. J.—This was an appeal from a decision of Mr, A 8. Boun. 


Justice Phear, refusing to grant an application which was mape 


“the said writs remnined in force. I 
“made diligent search and enquiry. for 
“the said defendants for the purpose of 
“ executing the same, but the same could 
“not be executed owing to the~sai 
“(defendants purposely concealing them- 
“ gelyes and keeping ont of the way of 
“ the process of this Hon’ble Court, and 
“also owing to the short time within 
“ which the said writs were made return- 
“ able. i 

“I believe that, ifa period of one year 

- “be allowed for the return of a writ of 
“attachment, I may be able to execute 
“the same against the defendants.” 

In England, formerly, if a writ of exe- 
cution were returned non est inventus, the 
plaintiff, as a matter of course, without 
applying to the Court, had a right to 
obtain an alias, and after that a pluries. 
Afterwards writs of execution were 
made returnable immediately after exe- 
cution, and the writ, if not returned, con- 
tinued in force until the Sheriff could 
execute it. 

By the Common Law Procednre Act, 
1852, 8, 124, it is enacted as follows :—“A 
“writ of execution issned after the com- 
“ moncement of this Act, if. unexecnted, 
“ghall not remain in force for more 
“than one year from the Teste of such 
“writ, unless renewed in the manner 
“hereinafter provided ; but such writ 
“ may, at any time before its expiration, 
“be renewed by the party issuing it for 
“one year from the date of such renewal, 
“and so on from time to time, during 
“the continuance of the renewed writ, 
“either by being marked with a seal 
“bearing the date of the day, month, 
“and year of such renewal, or by such 
“ party giviug a written notice of renew- 
“al to such Sheriff,” 

It appears to me to be very reasonable, 
and quite in accordance with the practice 


in England, that we should allow a period 
ee 


of one year for execution of the writ, 
No injury will be done to the defendant, 
except that he will be liable to be caught 
and compelled to satiafy the judgment 
by impris6nment. One can scarcely 
suppose that a plaintiff who obting 
judgment would let it lie unexecuted, 
in order to get interest at the rate of 
6 percent. from a man from whom he 
cannot get payment of his debt. One 
would imagine that he would use every 
diligence in executing his decree. Even 
if the plaintiff should fail to satisfy the 
Court that he has used all diligence, that, 
as it appears to me, would be no ground 
for refusing another writ of execution. 
In this particular case, if the affidavit is 
correct, execution could not be obtained 
against the defendant’s goods, because 
the plaintiff swears that the defendant 
has no property within the local juris- 
diction of the Court. Under these circum- 
stances, I am of opinion, that, although 
the Judge has a discretion, yet the fact 
that the plaintiff has not used the utmost 
possible diligence, is not a sufficient 
ground upon which a fresh writ for one 
year should be refused. At any rate, 
in this particular case in which each of 
the two writs issued were returnable in 
one month, a longer period ought to ba 
allowed, and a fresh writ issued against 
all the defendanta, returnable in twelve 
calendar months. The plaintiff will be 
entitled to his costs of the application 
and of the appeal. 


Maopnenson, J.— While I incline to 
agree in thinking that, in this particular 

. cage, & warrant to attach the persons of 
éhe defendants shonld issue, I desire to 
add that in my opinion the learned Judge 
was right in the principle on which he 
considered himself to be acting when he 
refused to order that a warrant should. 
isao. 1 think that the Court clearly had 
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by the appellants for execution of the decree obtained by them 
on the 2ud of June 1871, by attachment of the defendant’s 
person. 

The learned Judge in his judgment thus stated the ground on 
which he proceeded when he refused to grant the application 
(reads) :— 

There have been several decisions of this Court upon the 
question of the Court granting execution of its decrees, to which 
it is desirable that we should refer. The carliest case which Iam 
aware of is Davis v. Middleton (1). The learned Judges in that 
case were the late Chief Justice Sir Barnes Peacock and Mr. 
Justice Markby. The Chief Justice said:— It appears to us 
that, upon these sections, the judgment-creditor has an uncon- 
trolled option whether he will proceed, in the first instance, 
against the person or the property of the judgment-debtor. 
That option is clearly given by section 201; und by section 15, 
Act XXIII of 1861, it appears that the Court is bound, if the 
application be in due form, to admit it, and, when it is admitted 
to order execution ‘according to the nature of the application.’ 
The only words which can give any apparent discretion to the 
Court are in section 221 of Act VIII of 1859, which relate to 


a discretion in the matter, such discre- during which they ran was so short, I 


tion being expressly given by section 221 
of Act VIII of 1869. 

In the exercise of the discretion given 
by that section, if the Court is not satis- 
fied that the judgment-creditor hnas been 
using his best endeavors to execute the 
former warrant, a fresh writ ought not to 
be granted. In the present instance 
while Mr. Piffard was addressing the 
Court, I was under the impression that 
each of the two former warrants had ron 
fora year. Being under that impression, 
I thonght, looking to the very meagre 
affidavit in support of the application, 
that a third warrant ought not to issue, 
and that it was unreasonable on the 
part of the judgment-creditor to ask for 
it, I find, however, that the two former 
warrants each ran for one month only. 
This alters the features of the case con- 
siderably: and seeing that tho teme 


doubt whether I myself (if I had beon 
acting in the oxercise of our original 
jarisdiction) should have refused the 
application. I desire to repeat, however, 
that in my opinion the Courts of this 
country have, under section 221 and tho 
other section of the Code of Civil Proce- 
dure relating to the execution of decrees, 
a discretion in the matter, aud onght to 
refuse fresh warrants when they are not 
satisfied that the parties have used every 
reasonable endeavor to execnte those 
which have expired. When parties do not 
really proceed actively, fresh warrants 
should not be issued merely to keep alive 
the decrees, and enable the judgment-cre- 
ditors to put them in execution at such 
future time as may please them. 


(1) 8 W. R., 282, 
ee 
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the issue of the warrant which the Court is to issue ‘unless it 1872 
see cause to the contrary.’ Looking to the previous sections, ©. Serox 
we do not think it was the intention of the Legislature to con- A. S. Bronx 
trol by those words the option of the judgment-creditor. It 
would be very inconsistent if the Court, under section 15, Act 
XXIII of 1861, were bound to order the execution, and were 
not bound under section 221, Act VIII of 1859, to issue the 
warrant.” In a subsequent paragraph the learned Chief Justice 
says:— We are of opinion that the Court may in its discretion 
refuse execution against the person and property at the same 
time, and may also refuse execution againt the person when 
under section 18, Act XXIII of 1861, or under section 19, Act: ° 
XI of 1865, application for immediate execution is made verbally 
at the time of passing the decree; but that when application is 
made after the passing of the decree by written application 
under section 207, Act VIIL of 1859, the Court is bound to 
issue execution according to the nature of the application.” 

That judgment does not apply to the question whether the 
Court is bound to issue execution according to the nature of the 
application, when execution has been already issued either against 
the person or property of the judgment-debtor. 

The next case is Byjnath Pundit v. Kunhya Lall Pundit(1),and 
is a decision of Mr. Justice Phear, and there the learned Judge 
said:—*It seems to me that, under the Procedure Act (VIII 
of 1859), although the Court is bound to issue process of execution 
of one sort or the other, when first the execution-credit or makes 
application in due form for execution, and shows that every 
thing has occurred to entitle him to it in the mode prescribed 
by the Act, still I do not think that, when the Court has once 
granted an application of this kind, it is bound, upon the second 
application of the same judgment-creditor, to grant the second 
application as a matter of course. I think itis specially incum- 
bent upon all Courts charged with the execution of decrees to 
take care that their proceedings and processes are not abused, \ 
and there is probably no process œr proceeding of Court in regard 
to which it is necessary to be more attentive, in order to prevent 


(1) 9 W. Rs 527. 
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abuse than the process of execution. I think that, except in the 
first instance, when no doubt the Court is obliged to grant the 
application of the judgment-creditor, in other cases it ought 
always to require of him to show why the steps previously taken 
by him in execution had not led to a full discharge of the debt. 
And unless the judgment-creditor should satisfy the Court that 
the failure of these proceedings to bring about execution of the 
decree was not attributable to his own fault, the Court ought not, 
I think, to grant its process a second time.” Sir Charles Hob- 
house, who sat with him, does not appear to have concurred in 
that view, and says in the short judgment which he gave:— I am 
not prepared to give any opinion upon the subject discussed in 
the second part of my brother Phear’s judgment. I do not think 
that that subject necessarily arises in this particular case.” 

This subject again came before Sir Barnes Peacock and Mr. 
Justice Macpherson in the case of Nittat Chandra Pal v. 
Thakur Das Biswas (1). There the question was whether the 
decree-holder who had obtained two successive-writs for execu- 
tion, both of which had been returned unexecuted by the Sheriff, 
was entitled to a writ of attachment returnable at the end of a 
year. Sir Barnes Peacock said, after mentioning the circum- 
stances of the case :—“ Under these circumstances, I am of opi- 
nion that, although the Judge has a discretion, yet the fact that 
the plaintiff has not used the utmost possible diligence is not a 
sufficient ground upon which « fresh writ for one year should be 
refused. At any rate, in this particular case in which each of the 
two writs issued was returnable in one month, a longer period 
ought to be allowed, and a fresh writ issued against all the defend- 
ants, returnable in twelve calendar months.” Mr. Justice 
Macpherson said:—‘ While I incline to agree in thinking that, 
in this particular case, a warrant to attach the persons of the 
defendants should issue, I desire to add that in my opinion 
the learned Judge was right in the principle on which he 
considered himself to be acting when he refused to order that 
a warrant should issue. I think the Court clearly had a 
discretion in the matter, such discretion being expressly 


(1) ‘Ante, p. 258. 
es 
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given by section 221 of Act VIII of 1859. In the exercise _ 1872 


of the discretion given by that section, if the Court is not © Siron 
satisfied that the judgment-creditor has been using his best A. 8. Bronn, 
endeavors to execute the former warrant, a fresh writ ought 

not to be granted.” 

Now the judgment of the learned Judge, which is appealed 
against, goes beyond either of the decisions to which Sir Barnes 
Peacock was a party. It appears to me also to go beyond the 
opinion which,-Mr.” Justice-Rhear had himself expressed, 
although I odn see the view which. he has expressed in this case 
was foreshadowed in his judgment in the former. I think when 
we look at the provisions of Act VIII of 1859, that the prin- , 
ciple upon which this refusal proceeded cannot be supported, 
and that the order of the learned Judge must be reversed, and 
an order made that the attachment applied for shall issae. 

Section 8, Act XXIII of 1861, provides that, “‘ when a person 
arrested under a warrant in execution of a decree for money 
shall, on being brought before the Court, apply for his dis- 
charge on either of the grounds mentioned in section 273 of Act 
VIII of 1859, the Court shall examine the applicant in the pre- 
sence of the plaintiff or his pleader, as to his then circumstances, 
and as to his future means of payment, and shall call upon 
the plaintiff to show cause why he does not proceed against 
any property of which the defendant is possessed, and why 
the defendant should not be discharged.” This is not a mere 
formal proceeding, and that it is one which the plaintiff is entitled 
to have adopted, appears to me to be shown by two decisions of 
Mr. Justice Phear himself. They are both quoted in Mr. 
Broughton’s edition of the Code of Civil Procedure under the 
repealed section 274 of Act VIII of 1859. One of them is 
Cheyt Ram v. Ram Chunder Dutt (1), where Mr. Justice 
Phear is reported to have said: —‘ The Legislature intended that 
if the prisoner was brought up on arrest at the instance of an 
execution-creditor, he should be committed to prison. If, however, 
he should be proved to have been perfectly honest, to have no 
present means of payment, and to have put no obstacle in the 


(1) 1 Bourke’s Rep., 101. 


264 


1872 
C. Suton 


v. 
A. 8, BWonN. 


BENGAL LAW REPORTS. (VOL. VIII. 


way of his creditors taking possession of his property, but on 
the contrary, to be willing to give every facility for getting it, 
and that it should be apparent that his being kept in prison would 
be mere useless oppression, and could lead to no good result, the 
Legislature intended that he should be discharged.” In the 
other case Shamsoondery Dassee v. Nundcoomar (1). The 
learned Judge held that, “ where the defendant had endeavored 
to retain possession of land, and set ‘up an unwarrantable 
defence founded on the alleged unchastity of a widow under 
whom the plaintiff claimed, a defence utterly groundless, that 
was an act of bad faith sufficient to warrant his recommittal 
under section 275.” So that, according to these opinions, the 
plaintiff has a right to have an enquiry made, when the defend- 
ant is brought up, as to various matters which are most 
material to be considered upon the question whether the defend- 
ant should be committed to prison and detained in execution of 
the decree. The learned Judge in the view he takes excludes the 
plaintiff from having any such enquiry, and takes upon himself 
to determine, as it appears to me, that, without any examination 
of the defendant, he can come to the conclusion that the plaintiff 
has no right to.take him in execution. It seems to me that, 
instead of putting the burden of proof on the person who had 
been arrested to show that he has no means of satisfying the debt, 
and that he has not been guilty of any misconduct, and ought 
not to be sent to prison, he has thrown upon the plaintiff the 
burden of proving to the satisfaction of the Court when apply- 
ing for execution that, by sending the debtor to prison, some 
satisfaction of the debt would be obtained. I think that this is 
a wrong principle, and is not justified by previous decisions of 
the Court; and although there might not possibly be an appeal 
from the exercise of the learned Judge’s discretion in any parti- 
cular case, I think, when we find that he has proceeded on an 
erroneous principle, an appeal under clause 15 of the Letters 
Patent clearly lies. I am of opinion that his decision should be 
set aside, and an order made forthe attachment of the person 
of the debtor. l 


(1) See Broughton’s Civil Procedure Code, note to section 274, 
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As the debtor has not appeared, we cannot make any order 1872 
as to costs. The appellants will bear their own costs of this C Skvon 
appeal. . : A. S, Bigoun, 


Attorneys for the appellants: Messrs. Robertson, Orr, Harris, 
and Francis. 


g oe 
Before Mr. Justice Paul. 


ULLMAN anp orners v. THE JUSTICES OF THE PEACE FOR 1871 
THR TOWN OF CALOUTTA. August 1. 





Liability of Justices for Negligence of Contractors in repairing Drains— 
Cause of Action—Act VI of 1863 (B. C.), s. 263. 


In a suit for alleged damage done to the plaiutiff’s premises by excavations for 
drainage purposes, which the Justices are authorized to make by Act VI of 1863 
(B. C.), it being shown that the Justices had entrusted the execution of the work 
to skilled and competent contractors, held the Justices were not liable. 

In such a suit no cause of action will be allowed to be raised, except that dis- 
closed in the notice of action required to be given to the Justices by section 226 of 
the Act. 


THis was a suit brought by the plaintiffs, who carried on busi- 
ness as merchants in Calcutta, against the Justices of the Peace 
for Rs, 3,028-4, being damages alleged to have been caused to 
the premises of the plaintiffs by the negligence and default of 
the defendants. The plaint stated that— 

“ The plaintiffs, since 1868, have been possessed of the land with the 
house aud other buildings erected and standing thereon situated and 
being No. 185, Canning Street (formerly 32 Jackson’s Ghat Street), in 
the town of Calcutta, and the plaintiffs were and are entitled to have the 
said land, house, aud building supported by the land adjacent thereto and 
to the south thereof in the eaid Cauning Street, aud by the soil under 
the said land, house, and buildings of the plaintiffs, but the defendants in 
March 1871, whilst constructing and making a certain drain or sewer 
and excavation for the same on the south side of and adjoiniug and ` 
opposite to the said land, house, aud buildings of the plaintiffs in Canniug 
Street aforesaid, vegligeutly ond carelessly constructed and performed 
the work in and about the said drain and excavation for the same, by 
neglecting properly and efficiently tosshore or prop up the sides of the 

ee 
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1871 excavation for the said drain whilst the land was dug out for the pur- 
MAAN poses of the said drain or sewer, and otherwise neglected to secure and 
et take reasonable and proper precautions to secure and support the sides 
ror tuig of the said excavation whilst the said drain or sewer was being con- 
Kowa Oe structed, and in the completion thereof, and likewise neglected their duty 
to leave proper and sufficient support for the said land, house, and build- 
ings of the plaintiffs whilst the soil was dug out from the said excava- 
tion by the defendants, whereby the same sank and gave way, and the 
said house and buildings of the plaintiffs were weakened, cracked, and 
injured, by reason of which the plaintiffs have incurred loss and suffered 
damages in the sum of Rs. 2,028-4, which said sum of Rs. 2,028-4, 
together with the further sum of Rs.°1,000, the plaintiffs seek to recover 
in this suit.” 

In the plaint the plaintiffs also stated that they, on 6th April 
1871, sent by their Attorneys the following notice to the defend- 
ants, to which the defendants sent no reply:— 

“ During the night between the Ist and 2nd March last, certain sup- 
ports or props used in the construction of adrain or sewer then being 
made by or under the direction of you, the Justices of the Peace for 
the town of Calcutta, gave way, by reason of which the earth and old 
drain gave way to the south of and opposite to the house and premises, 
No. 185, Canning Street, in Calcutta, in the tenancy and occupation of 
Messrs. Ullman, Hirschorn sud Co., the members of which firm are 
David Ullman, Charles Hirschorn, and Gustavus Teske. In conge- 
quence whereof, and of the heaping of the earth taken up in the excava- 

tion of the new sewer close in front of the said house, the foundations of 
R the said house and premises became insecure,” and the walls of the front 
portion of the said house and premises which abut upon the said Canning 
Street, opposite to the said drain, were thereby cracked in several places, 
and the roof was also cracked across. In order to repair the said 
damage to the said house, it will be necessary that the front wall of the 
stair-case room and the room adjoining should be dismantled and rebuilt, 
as well as the wall between the said rooms, and that a portion of the 
terraced roofing should be reconstructed ; the cost of which will be 
Rs. 2,028-4 as you will see from the subjoined copy of Messrs. 
r Mackintosh, Bura and Co.’s estimate herewith gent for your inspection. 
The whole of the above damage has been caused by you, or by persons 
acting under your direction, by the negligent way the said excavation for 

the said new sewer or drain has been performed ; we hereby give you 


notice for and on behalf of the said David Ullman, Charles Hirschorn, 
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and Gustavus Teske that they will institute a suit against you in the 1871 
High Court to recover from you as damages the amount in value of the Urtian 
injury and damage done to the said house and premises by the means Tae Josriors 


OF THE PEAOR 
aforesaid or in the construction of the said new sewer or drain or other- Fortus 


wise in connection with the said drainage works made by you or under TOYS 0” Cat- 
your directions in Canning Street, and that the said David Ullman, 
Charles Hirschorn, and Gustavus Teske, will seek to recover from you in 
the said suit the sum of Rs. 2,028-4-0 and such further sum as may be 
necessary for the repairing the said damage and injury, and they will 
also seek to recover from you a further sum of Rs. 1,000 as compensan- 
tion for the loss of the use and oceupation of the said house and pre- 
mises, or n pnrt hereof for and during the time while the said injuries 
to the walls and roof of the said house shall be undergoing repair, 
unless you pay or cnuse to be puid to the said David Ullman, Charles 
Hirschorn, ‘and Gustavus Teske, or to us as their Attorneys the said sum 
of Rs, 2,028-4-0 and the sum of Rs. 1,000 within one month from this 
6th day of April 1871. 
In their written statement the plaintiffs stated that they were 
_ lessees of the house and premises, 135 Canning Street, and that 
they had been in actual occupation of them since June 1st, 1868 ; 
that not receiving any reply to the notice of 6th April 1871, 
they instituted the present suit on 25th May 1871; that before 
instituting the suit, the plaintiffs had their premises surveyed by 
Mr. Osmond of the firm of Messrs. Mackintosh, Burn and Co., 
who made a report and estimate of the cost of repairing the 
damage done to the premises; that they employed Messrs. Mac- 
kintosh, Burn and Co. to repair the damage done, and whilst the 
repairs were being done it was discovered that the damage to 
the said premises caused by the defendants as aforesaid, amount- 
ed to Rs. 3,076 instead of Rs. 2,028: that they as lessees of the . 
house and premises were bound to keep them in substantial repair 
daring the continuance of their lease, which was for a term of 
twenty-one yeara and three months from January lst, 1864; and 
that Messrs. Mackintosh, Burn and Co. had been employed 
since June 1871, in repairing the said damage, and the plaintiff . 
had been put to great inconverfience and annoyance in conse-~ 
quence thereof. 
The defendants, in their written statement, stated that in 
1868, they, under the sanction of the Government of Bengal 
ee 35 


. e 


fan 
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i87} began to carry out a complete system of sewerage and drain- 
Uman nge in parts of the southern and northern divisions of Cal- 


oe ee cutta, and they entered into a contract with the firm of Messrs. 


ees Burm and Co. for the construction and maintenance of such 
ocurra, works in accordance with certain specifications, &c.; that amongst 
the works connected with such system of drainage and sewerage 
was the construction of a sewer commencing in Cireular Road 
and extending through Mirzapore, Colootollah, and Canning 
Street, and terminating on the left bank of the Hooghly; that on 
2nd March the plaintiffs wrote to Messrs. Burn and Co. as fol- 
lows :— 


`“ We beg to inform you that the earth works in connection with the 
drainage in front of our house have given way, and that in consequence 
of this slip the front wall of our office has given way too, and has a 
large crack from the top to the bottom. We shall thank you to send 
over at once the engineer in charge to inspect the premises, and we 
hold you distinetly liable for any damage arising out of this occurrence.” 


To which Messrs. Burn and Co. replied as follows :— 


“ We have received your letter of this day’s date, informing us that 
the earthwork of our sewer excavation has given way opposite your 
premises, 135 Canning Street. The damage is not very serious, and 
we believe has been caused entirely by the old public drain that runs 
close to the front wall of your office having given way. We are of 
opinion that the foundations of your walls are much higher than the 
bottom of the said public drain, in which case you have no elaim on us, 
er on any one else for the damage done. If you have any doubt on 
this point, we shall be glad to have a survey held to settle the question. 
We have workmen filling the earthwork scoured out, and do not antici- 

, pate that any farther settlement of your walls will oecur as the brick- 
work of the new main sewer las been built up to the springing level 
and up to about the-level of the bottom of the said old public drain.” 


The defendants received the notice of 6th April set out by the 
plaintiffs ; to whieh they replied through their secretary as follows 
° en 19th May 1871:— 


“Your letter of 6th April was referred to Messrs. Burn and Co, 

. ` eontractors for the drainage work. I now enclose, by desire of the 
Chairman of the Justices, a copy of their reply in which they propose to 
settle the question by arbitration, and vame Mr, W, R. G. Hickey, 0. E. 
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as arbitrator on their belialf, enclosing a letter from Messrs. Burn and 1871 
Co. containing the said proposals.” Urusaxw 


v, 
To this letter the plaintiffs’ attorneys replied on 25th May T2! Josrrcus 


oF THE PEACH 


1871, aa follows: FOR THE 
Town or CAL- 


“ Concluding from the great length of time that was suffered to elapse  7™ 
after Gth April when our letter was handed to you at the Office of the 
Justices without any reply being sent thereto, that it was not the inten- 

tion of the Justices to comply with the requests therein contained, our 
clients, Messrs. Ullman and Co., after waiting as long as they prudently 
could, had a plaint prepared by Counsel in respect of their claim and 

the plaint has been admitted and filed. No other course was left open 

to our clients as the time for taking legal proceedings against the Jus- . 
tices ‘is coming to a close, and your letter, though it acknowledged the 
receipt of ours of 6th April, contained no direct reply by direction of 

the Justices to the contents thereof, nor does it make any proposal as 
coming from the Justices. If you will have the goodness to look again 

at our letter of 6th April, you will see it was addressed to the Justices, 

and that the notice and demand therein contained were also addressed 

to them. We are at a loss therefore to understand why it should be 
proposed "by you as on behalf of Messrs. Burn and Co, that our clients 
should refer their claim to arbitration, as a question between themselves 

and Messrs, Burn and Co. who may possibly be liable over to the Jus- 

tices, but on whom we made no demand. Our clients’ claim being 
against the Justices, it appears to us that were they to go to arbitration 

with Messrs. Burn and Co. they might find it extremely difficult, if not 
impossible, to establish the liability of that firm to them, and in the 
meanwhile their right of action against the Justices would be lost. We 

are instructed to state that our clients are willing to accede to any 
reasouable proposition for the settlement of their claims that you may 

be directed to make on behalf of the Justices.” . . 


Further correspondence ensued which was set out in the defend- 
ants’ written statement, the proposal to refer to arbitration 
being repeated on behalf of the Justices, who, however, denied 
their liability, and the plaintiffs proposing instead that the Jus- 
tices should consent to a decree against them in the suit com- . 
menced against them, which the defendants declined to do. The 
defendants further stated that the drain, which was distaut 
from the defendants’ excavation about 9 feet 6 inches, gave way 
on the night of the lst of Marchythe same being caused by an 
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1871 unusual fall of rain on that night, no supports or props used in 
Ursan the construction of the new sewer having given way at all 
Tur Juerrons either on, or prior or subsequent to the night of the lst 
roe March: that the foundations of the plaintiffs’ premises did not 
ovira, commence from the same level as the old drain, but were 
built about 2 feet above the level of the old drain, and such 
foundations were consequently insecure, and on the old drain 
becoming filled with water the same percolated through, soak- 
ing the adjoining soil and softening the earth on which the 
foundation of the plaintiffs’ wall was built; that since the 
construction and completion of the defendants’ new sewer the 
-+ walls of the plaintiffs’ premises have continued to crack, such 
eracking not being in any way the result of the defendants’ 
excavations in Canning Street, but arising from such insecure 
foundation, which was not only insecure in the portion thereof 
abutting Canning Street, but was also formerly insecure in other 
portions, in confirmation of which they set out a report made at 
the time by Messrs. Burn and Co.; that if the precautions sug- 
gested in that report and then adopted had been now taken 
with regard to the said wall, it would not have sunk as alleged, 
and that the plaintiffs in rebuilding it had carried the founda- 
tions below the level of the old drain. 
The defendants also denied any liability whatever to the 
plaintiffs in respect of any matters sued for by them. 
The following issues were settled : 
lst. Whether the damage done to the plaintiffs’ premises was 
caused in the manner alleged by the plaintiffs. 
2nd. Whether the defendants are liable, and if so, to what: 


extent, 
Mr. Phillips (with him Mr. Lowe) for the plaintiffs. 
The Advocate-General and Mr. Wilkinson for the defendants. . 
The arguments are sufficiently stated in the judgment of the 
Court. . f 


PAUL, J.—The plaintiffs in their plaint have, contrary to the 
spirit of Act VIII of 1859, adopted a form of special pleading, 
which runs thus: (reads. ) . 
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That plaint in substance states that the plaintiffs were entitled __ 1871 
in respect of their house to the lateral support of the adjoining Usamn 
land and soil to the south of their house; that that lateral sup- Tir Justices 
port was reduced, and the strength was taken off by two causes, Tela 


Ws oF CAL~ 
namely, by reason of the earth which was taken out of the  ovurra 
excavation having been improperly heaped up in the street and 
near the plaintiffs’ house, and by reason of the improper and 
defective shoring of the drain or sewer then in the course of con- 
struction. These circumstances of themselves, without additional 
statements, or some explanation of their direct effect on the 
foundation of the plaintiffs’ house, do not sufficiently substantiate 
a cause of action. The cause of action, as intended to be disclosed - 
by the plaint, has been supported by facts other than those which 
appear in the plaint and plaintiffs’ written statement, but I must 
observe that these additional facts, so stated, do not enlighten 
me on the subject of the plaintiffs’ cause of action. These 
additional facts are as follows :—For two days previous to the sink- 
ing of the plaintiffs’ southern wall, a considerable quantity of rain 
had fallen and had saturated the ground, and loosened the earth 
adjacent to the plaintiffs’ house; that by reason of the improper 
and defective shoring of the drain or sewer then in the course of - 
construction, the earth so loosened found its way, and, in fact, so 
to speak, poured into the drain or sewer in the course of con- 
struction; that the drain which runs close by the plaintiffs’ house, 
and which was a covered drain, became broken by the weight of 
the earth dug out for the excavation, and heaped upon it; and 
that by the conjoint effect of the breaking in of the drain, and the 
flow of the earth into the sewer or drain in the course of construc- 
tion, the lateral support, previously thereto existing, was in a . 
great measure withdrawn, and by reason of this the southern wall 
of the plaintiffs’ house subsided, and hence the damage complained 
of, which forms the subject of suit. 

If cause and effect are to be considered to be so connected as 
these additional circumstances are supposed to disclose, I must . 
believe that the soil of Calcutta*in that part of it known as Can- 
ning Street was of the nature of a shifting sand, and that, in con- 
sequence of a bodily shifting of the soil, caused by natural causes, 


aided by a somewhat fanciful defect in the shoring of the main 
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1871 sewer, the foundation of the southern wall of the plaintiffs’ house 
Uraan gave way, and caused the damage in respect of which this suit is 
Tas Jusrions brought. When we come to Mr. Osmond’s evidence, it will be 


OF THE Peace : 
rorTue seen that the circumstances thus relied on as having caused the 


Towns oF CAL- 
curra, damage complained of had no foundation in fact. 

I will now refer to the notice which the plaintiffs gave to the 
Justices of the Peace, and also to the plaintiffs’ written state- 
ment, because Mr. Phillips argued that the plaintiffs are entitled 
to rely on causes of action other than those disclosed in the plaint. 
The notice runs thus: (reads.) It appears to me that the writers 
of that letter, Messrs. Judge and Gangooly (one of them being 

-  agentleman of very great experience), did not very clearly 
understand the cause of action there put forward. 

The views disclosed in the plaint and notice are repeated in 
the plaintiffs’ written statement. I have next to consider the 
defendants’ written statement, and that statement discloses a de- 
fence against the causes of action alleged in the plaint, which, due 
regard being had to the law, must prevail. The first paragraph 
of the written statement is this :—“ In the year 1868 the defend- 
ants, under the sanction of the Government of Bengal, began 
to carry out a complete system of sewerage and drainage in parts 
of the southern and northern divisions of the said town, and the 
defendants entered into a contract with the firm of Mesars. Burn 
and Co. of Calcutta, builders, for the construction and mainte- 
nance of such works in accordance with certain specifications, 





plans, sections, and drawings.” 

The second paragraph of the written statement goes on to 

state :—‘* Amongst the works connected with such system of 

° drainage and sewerage was the construction of a sewer commenc- 
ing in the Circular Road, and extending through Mirzapore, 
Colootollah, and Canning Street, and terminating on the left 
bank of the River Hooghly.” 

The issues which have been settled as arising upon the written 

. statements of the parties are as follows: (reads.) 

The main allegations on which the plaintiffa rely as having 
occasioned damage to their house are (as have already been stated, 
subject to my remarks thereon) the following :—That the shoring 
of the drain or sewer, being, defective, gave way, and thereby 
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V. 

THE JUSTICES 
OF THE PEAOK 
FOR THE 
Town oF Car- 
OUTTA. 
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Mr. Osmond, however, admits that sixteen feet of groundleft 
between the plaintiffs’. house and the drain would be sufficient 
lateral support for the plaintiffs’ house, provided the sides of the 
drain during its construction were properly shored. That the 
shoring was proper is clearly proved, as I have already observed, 
by the evidence of Mr. Clark and Mr. Dias, corroborated by the 
evidence of Mr. Osmond himself. Under these circumstances, 
it is obvious that Mr. Osmond’s theory, that the excavation made 
for the drain or sewer directly caused the damage to the plain- 
tiffs’ house, is negatived. In fact, the damage arose, as will be 
seen presently, from other and distinct causes. The case, there- 
fore, which is made by the plaintiff wholly fails. Mr. Phillips, 
however, argues that, having regard to the professed ignorance 
of his clients as to the precise cause which occasioned the dam- 
age, he is entitled to fall back upon the cause of action disclosed 
by Mr. Clark in his evidence today. With reference to this 
argument, I have to observe that I am precluded from raising 


. any other issue than that raised in the notice which was required 
` to be given under Act VI of 1863 (B. C.), to the defendants in 


this case. Under that Act, it is provided by section 226, that 
“No action shall be brought against the Justices, or any of 
their officers, or any person acting under the direction of the 
Justices, for anything done or intended tv be done under the 
powers of this Act, until the expiration of one month next after 
notice in writing shall have been delivered or left at the office 
of the Justices, or at the place of abode of such person, expli- 
citly stating the cause of action and the name and place of 
abode of. the intended plaintiff, and of his attorney or agent in 
the cause, and upon the trial of any such action the plaintiff 
shall not be permitted to go into evidence of any cause of action 
except such as is stated in the notice so delivered, and unless 
such notice be proved, the Court shall find for the defendant, 
and every such action shall be commenced within three months 
next after the accrual of the cause of action, and not after? 
wards; and if any person, to wlfom any such notice of action is 
given, shall, before action brought, tender sufficient amends to 
the plaintiff, such plaintiff shall not recover in any such action 
when brought; and if no such tender shall have been made, it 
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shall be lawful for the defendant in such action, by leave of the 1871 
Court, where such action shall be pending, at any time before Urumar 
issue joined, to pay into Court such sum of money as he shall Tre Justioss 
think fit, and thereupon such proceedings shall be had as in ioe 
other cases where defendants are allowed to pay money into Tonn o A 
Court.” 

The plaintiffs were therefore bound to give notice of, and to 
state distinctly, their cause of action: The object of the notice 
is to afford the defendants the opportunity of settling the claim, 
if so advised. Keeping in view the special provisions of this 
Act, I cannot allow the plaintiffs to amend their case by sug- 
gesting another cause of action, and requiring me to frame an e 
issue upon it. But even if I were at liberty to frame and to 
raise an issue not suggested by the pleadings, the present case 
is one in which I should not consider myself called on to assist 
the plaintiffs. I maintain that only in a case in which the plain- 
tiff has, through mistake or inadvertence, omitted to state the 
right cause of action, ought the Court to raise an issue which 
involves such a cause of action. I consider this is not such a 
case, for the plaintiffs have acted in such a way that J am not dis- 
posed to assist them. They first write to Messrs. Burn and Co., 
holdiùg them liable ; and they then write to the Justices, holding 
them liable. The Justices suggest an arbitration between the 
plaintiffs, Messrs. Burn and Co., and themselves. This suggestion 
is not adopted. The Justices are asked to consent to a decree 
being made against them subject to the question of damages 
being referred. This, of course, was properly declined. The 
plaintiffs have exhibited considerable pertinacity in their view 
of the liability of the Justices, having refused a very reason- : 
able and fair offer oh their part. They embarked in this litiga- 
tion with the full knowledge that the Justices repudiated all 
liability ; it behoved them to be careful in their statements, and 
to examine and test well their causes of action before instituting 
their suit. The errors which the plaintiffs have committed . 
have not arisen from inadvertence: they are the results of an 
unfounded and ill-judged claim, and, possibly, of bad advice. 

Were I to close my observations with the finding already 
arrived at, that the plaintiffs have wholly failed to support their 

=" . . 36 
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1871 cause of action, my judgment would be sufficient for the pur- , 


Urxan poses of this case. 
Ta Justices As, however, the case may be taken to an appellate tribunal, 
or THE PEACE 


rortHe before which, it is possible, Mr. Phillips’ arguments may be 
pa Rs favourably received, and may prevail, I consider it right to pro- 
nounce my judgment on the whole of the materials before me. . 
Assuming, then, that the particular causes of action stated by 
the plaintiffs in their plaint, and explained by. their Counsel, 
have been made out, I consider the Advocate-General’s objec- 
tion, that in respect of these causes of action the Justices are not 
liable, as they entrusted the construction of the drain to compe- 
+ tent persons, Messrs, Burn and Co., must prevail. The Advocate- 
General very properly argues that to make one person liable for 
the direct acts of another, the relationship of master and servant 


must be established in respect of the particular act complained — 


of, and that this relationship does not exist in the present case. 
The first class of cases therefore relate to master and servant. 
There is a second class of cases,in which it has been held that 
if a person has to do a lawful act, and he employs a competent 
person to do that lawful act, and damage occurs, the original 
employer is not liable. A third class of cases which were cited 
by Mr. Phillips, follows the rule in Ellis v. The Sheffield Gas 
Company (1), which decides that if the original act be illegal, 
then the person who authorized it can plead no exemption from 
liabilty in respect of damage resulting to any one. -A fourth 
class of cases is represented by the case of Tasher v. Shepherd (2), 
in which it was held that if the act directed to be carried 
out by a competent contractor be an act of obstruction after 
its due completion causing damage, the fact that the act was 
performed by a competent contractor will not eave the person 
who employed such contractor from liability caused by the 
obstruction of the completed act, because the act itself must be 
considered as done by him. Mr. Phillips has relied on this 
° latter class of cases as governing the present. It is evident 

that a clear distinction exists. The liability of the contractor 

is only in respect of work improperly done and negligently 


(1) 2E, & B, 767. © (8) 6H. & N., 575. 
ee 
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1871 of the case to rely upon this fresh alleged cause of action, I am 
Umaran of opinion it cannot avail his client, for it is obvious that it is not 
Tax Jusrioxs the proximate cause of damage, and even if it seemed to be so, 
OF THE PRACE j a A . 

rorta the evidence on this part of the case is far from satisfactory, and 
Ay aa very insufficient, as I now proceed to show. It appears that the 
drain which ran along the southern wall of the plaintiffs’ house was 
a covered drain, and that the foundation of the plaintiffs’ house 
was two or three feet above the drain; so that when the drain was 
very full, the soil or Autcha ground below the foundation of the 
house, and above the drain itself, was liable to be washed by, and 
saturated with, water. The natural result of this washing and 
s soaking of soil just below the foundation of the plaintiffs’ house 
` would be to weaken the foundation and cause the wall to subside. 
This may have happened at any time when the drain became 
surcharged with water. Some such action must have taken place 
before the time of the present complaint, for Mr. Dias says there 
were other old cracks in the walls of the plaintiffs’ house. I 
consider that a person ought not to be allowed to complain of 
damage done to the foundation of his house which he has allowed 
to remain so exposed, as the plaintiffs’ southern wall (parts of 
which were recently built) clearly was, to the action of the 
water running along the drain. The class of cases referred to in 
Mr. Gale’s work on Easements by Mr. Wilkinson shows that an 
action will not lie on the ground of lateral support being with- 
drawn, unless the walls of the house alleged to have been so 
injured were well shored and properly supported. In the present 
case, the damage happened to take place while the sewer was 
being excavated, but had the damage occurred at any other time 
and during very heavy rains, such as the fourteen days’ rain we 
had in July the year before last, the damage would have been 
clearly attributable to the original inseourity of the foundations of 
the southern wall. That insecurity has been now removed by Mr. 
Osmond, who has built the foundation of the southern wall three 
or four feet below the surface of the adjoining drain. Mr. Clark 
and Mr. Dias say that the covered drain adjoining the plaintiffs’ 
house burst at aplace which was opposite to Wattenbach, Heilgers 

and Co.’s godown; and Mr. Clark believes that that part burst 
in consequence of its proxinfity to the sewer, by reason of the 
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sewer cutting through a portion of the drain, and obstructing 1871 
the free passage of water through the length of the drain, arses 
which appears to be one of considerable size. Mr. Phillips Tar Juarros 
immediately adopts that statement of Mr. Clark, and says that ror mz 
he Mis ae : e4, Town OF CAL- 
it gives the plaintiffs a cause of action. But we must deal with curra, 
the proximate cause of action. The obstruction of the drain 
in some part of it (whether far from or near the plaintiffs’ house 
I do not know) was clearly not the proximate cause of damage 
done. The proximate cause of the damage was the action of 
water in a drain upon an insecure and improper foundation. 
The drain contained a considerable quantity of water owing to 
& heavy fall of rain, unusual and unexpected at that time of . 
the year, and the volume of such water was possibly increased 
by the obstruction spoken of by Mr. Clark. Under these cir- 
cumstances, it cannot be asserted that the construction of the 
sewers caused the damage complained of, although it may be 
that it was one of the various causes which contributed to it. 
Further, I am not aware how the level of the drain ran, nor 
am I aware of the locality of the obstruction. If the drain 
ran downwards from Wattenbach, Heilgers and Co.’s premises 
towards the plaintiffs’ house, and the obstruction spoken of by 
Mr. Clark was above the house of Wattenbach, Heilgers and 
Co., so that there was a free passage from the plaintiffs’ house to 
the place where the drain discharged itself, I consider ‘the 
obstruction existing near Wattenbach, Heilgers and Co.’s godown 
would not, under these circumstances, have contributed in an 
appreciable degree to increase the volume of water in the drain. 
Suffice it to say that I have not before me all the requisite mate- 
rials to enable me to form a definite opinion on this part of the $ 
supplemental case started by Mr. Phillips. If the plaintiffs 
were entitled to succeed, itis clear they would not be entitled to 
all the damages claimed, for Mr. Osmond has done much more 
in the shape of repair and in improvement than was necessary 
for the purposes of repairing the damages actually suffered. ° 

. Judgment for defendants. 


Attorneys for the plaintiffs: Messrs. Judge aud Gangooly. 





Attorneys for the defendants: Messrs. Berners, Sanderson 
and Upton. . 
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Before Mr. Justice Kemp and Mr. Justice E. Jackson. 


SADDANANDO MAITI (Derexvayt) v. NOWRATTAM MAITI 
AND, OTHERS (PLAINTIFFS.) 


Act X of 1859, ss. 15 and 16—Permanent Settlement, Districts to which not 
extended—Surborakari Tenures in Cuttack. 


The provisions of sections 15 aud 16 of Act X of 1859 (1) apply to the whole of 
the provinces of Bengal, Behar, Orissa, and Benares, and not only to such of the 
districts in those provinces to which the Permanent Scttloment has been extended. 

Surborakari tenures in Cuttack are permanent, hereditary, and transferable, 


THIs was a suit arising out of a notice issued by the defend- 
ant upon the plaintiffs under Act X of 1859 to enhance the 
rent of their tenure. The plaintiffs, on receiving the notice, came 
into Court, under the provisions of section 14 of the Act, to 
contest the right of the defendant to enhance. The notice had 
described the plaintiffs as being tenants-at-will without any 
rights. The plaintiffs sought to contest the claim on the ground 
that they held the land which it was sought to have enhanced as 
a portion of a surborakari tenure; that they held only a one-sixth 
share of that tenure; that their family had held the tenure from 
the time of the Mahrattas, before the country had been annexed 
by the British Government, and that, consequently, the rent of 
the tenure was not enhanceable. 

In answer to the suit the defendant alleged that the plain- 
tiffs were common ryots-at-will; that they had no surborakari 
rights whatever; that other persons had held the tenure before 
the plaintiffs, and that even the plaintiffs’ documents showed that 
there had been a variation of the rent. 

(1) See sections 16 and 17, Act VIT section 15 of Act X of 1859, are omitted 


of 1869, (B. C.) The words “in the pro- e in section 16 of Act VII of 1869, (B. C.) 
vinces of Bengal, Behar, and Orissa,” in 


* Special Appeals, Nos. 481 and 482 of 1871, from the decrees of the Judge of 
Cuttack, dated the 6th and 7th December 1870, reversing the decrees of the Assist- 
aut Collector of that district, dated the’®7th September 1870, ` 
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The Deputy Collector held that the plaintiffs had failed to 
prove that they had held the tenure at a fixed rate of rent from 
the time of the Permanent Settlement, and dismissed the suit. 

The plaintiffs appealed to the District Judge. The Judge was 
satisfied that the plaintiffs had made out that their tenure had 
been long in existence and that they had for the last twenty years 
paid at the same rate of rent; that the plaintiffs were consequently 
entitled to the presumptions of sections 15 and 16 of Act X of 
1859, and that the defendant was therefore unable to enhance 
the rent. 

The defendant preferred a special appeal to the High Court. 


Baboo Hem Chandra Bannerjee (with him Baboo Mahendra 
Lal Mitter) for the appellant.—The provisions of sections 15 and 
16 of Act X of 1859 do not apply to Cuttack as there has been 
no Permanent Settlement in that district. Though Cuttack is 
a district: in the province of Orissa, yet it is not a district where 
the Permanent Settlement has taken place. The presumption 
in favor of a ryot on proof of payment of rent for twenty years 
preceding the institution of the suit, at a fixed rate, only applies 
to ryots holding lands in permanently settled districts. The 
Judge was wrong in applying sections 15 and 16 of Act X of 
1859 to the present case. 


Baboo Abhai Charan Bose for the respondents.—Section 15 of 
Act X of 1859 clearly applies to the whole of the provinces of 
Bengal, Behar, Orissa, and Benares, and not simply to such of 
the districts in those provinces to which the Permanent Settle- 
ment has been extended. The words “ from the time of the 
Permanent Settlement” in this section, do not limit the applica- 
tion of this section only to the permanently settled districts in 
the provinces named, but simply fix the time from which the pay- 
ment of a fixed rent is to be calculated. Sections 15 and 16 
therefore do apply to the present case. 

In Mills and Ricketts’ Reports (1), these tenures in Cuttack 
are declared to be of the same nature as mokurrari holdings in 

(1) See pages 19 and 20 of Mills’ the Districts of Midnapore, including 
Report on the Settlement of Cuttack, and Hidelec and Cuttack, 
page 65, part 9 of Ricketts’ Reports on * - 
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Bengal and Behar. The defendant never alleged surborakari - 


Banpanaxvo tenures to be otherwise than permanent and transferable. This. 


v. 
NOWRATTAM 
MAITI, 


objection was never taken below. The plaintiffs’ long and un- 
interrupted holding for successive generations is of itself quite 
sufficient to establish the hereditary and transferable nature of 
the tenure. 


Baboo Mahendra Lal Mitter in reply. 


Jackson, J. (after stating the facts)—The special appeal to 
this Court was commenced by urging that as no Permanent Settle- 
ment had been carried out in the district of Cuttack, the provi- 
sions of Act X of 1859 did not apply to Cuttack. The express 
words of section 15, Act X of 1859, include any person pos- 
sessing a permanent, transferable interest in land, intermediate 
between the proprietor of an estate and the ryots, who, in the 
provinces of Bengal, Behar, Orissa, and Benares, holds a talook 
or tenure (otherwise than under a terminable lease) at a fixed 
rent which has not been changed from the time of the Permanent 
Settlement. The word “ Orissa” would include the district of 
Cuttack, under ordinary circumstances, but it is said that the 
words “ from the time of the Permanent Settlement” must con- 
fine the operation of these provisions to those districts of Orissa 
where a Permanent Settlement has taken place. An illustration 
was mentioned with reference to this argument from the Soon- 
derbuns which have not been included in the Permanent Settle- 
ment of Bengal: and it was urged that aryot who held lands 
from the time of the Permanent Settlement in the Soonderbuns 
would not be entitled to the presumption of section 4, Act X of 
1859. There can, however, be very little doubt that as regards 
the whole of the Province of Bengal the law applicable to all 
suits for enhancement of rent is Act X of 1859, and that any 
ryot, even in the Soonderbuns, might claim the benefit of the 
presumption of section 4 of that Act, or any under-tenure- 
holder might claim the benefit of the presumption of sections 16 
and 16 of the Act. The law, Act X of 1859, is applicable 
to all the provinces mentioned in the law, and it is not necessary 
in suits coming under it to prove that the land to which the 
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- suit relates has been the subject of a Permanent Settlement. It 
is said that it is impossible to ascertain when the Permanent 
Settlement of Cuttack took place, as in fact there has been no 
such settlement. Wedo not think it necessary in this case 
finally to decide this question, as the plaintiffs are fully entitled 
to a decree on the merits. _ 

The next argument which has been put before us is, that even 
if the provisions of sections 15 and 16 of Act X. of 1859 apply 
to this case, still the plaintiffs have not proved that they have a 
permanent transferable tenure, and they have not proved that they 
have held that tenure at an unvaried rate for twenty years prior to 
the institution of the suit, but that one of their documents proved 
that there had been a change in the rent. There does not appear 
to have been any contention in the lower Court that, if the plain- 
tiffs could make out that they held a surborakari tenure, their 
tenure was one not coming within the provisions of section 15 of 
Act X. The plaintiffs have produced very good evidence to show 
that long before the defendant had any connection whatever with 
this land (he being a late purchaser and Jease-holder), so far 
back as thirty years ago, their family put forward a claim to this 
surborakari tenure. The first documents in proof of this 
tenure produced by the plaintiffs are the records of the settlement 
of 1842, Claims were then put forward by the ancestor of the 
present plaintiffs who held these lands as surborakars. These 
claims were not enquired into, and no decision was come to upon 
them, but the mere fact that these claims were then put forward 
and recorded in the Survey record is strong corroboration of the 
then existence of the plaintiffs’ tenure. In addition to this, there 
is another document, namely, an arbitration award which was 
passed in a contest between the surboralars on the one hand 
and the landlord on the other. The question in dispute was 
the amount of rent which should be paid for this tenure in lieu 
of the kahans of oowris which had been fixed originally to be 
the rent. The very circumstance of the rent being fixed origin- 
ally in cowris is very strong evidence that this tenure was a 
very old one. This arbitration award in 1251 (1843) can leave 
no doubt in any person’s mind that there was admittedly a sur- 
borakari tenure, and that the rent which was formerly paid in 
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cowris was by that arbitration award changed into a money 
rent, The fact: then, of the surborakari tenure has been 
found by the Judge upon this evidence, and it does not appear 
that the defendant, the landlord, has given any evidence which 
could satisfy the Judge that the plaintiffs were holding a new and 
lately acquired tenure which had formerly been in the possession 
of other persons; indeed, the landlord has not attempted to give 
the usual evidence to prove such facts, and there can be no 
yeason to interfere in any way with the decision of the Judge 
on the question that this was a surborakari tenure. But it is 
said that this tenure is not one of the tenures mentioned in 
section 15of Act X. In the first place there appears to have 
been no contest of this kind in the lower Court, and no such 
question was raised. Surborakari tenures are well known 
tenures in Cuttack. The reports of Messrs. Mills and Ricketts, 
two officers of Government who had perhaps » more intimate, 
acquaintance with the tenures of Cuttack than any other Civi- 
lians, have been produced in Court, and in them these surbora- 
kari tenures are alluded to amongst the other mokurrari ` 
tenures of the Province. It is not said that a surborakari 
tenure cannot be enhanced, but there seems to be no doubt that 
they are permanent and transferable tenures which can, if pro- 
per measures are taken at the proper time, have their rents 
enhanced. There is every reason to believe that this tenure has 
descended from the ancestors of the present plaintiffs for some 
generations down to the present holders of it. Itis undoubtedly 
a permanent hereditary tenure, and there seems, as it stands at 
present, every reason to conclude that such a tenure would be 
transferable, and certainly on the other hand the defendant not 
only has not attempted to object that a surborakari tenure is 
not transferable, but also has not attempted to prove the fact. 
In addition to this, however, the very circumstance that the 
defendant is here seeking to enhance a two-anna share of a 
surborakari tenure instead of enhancing the whole of the tenure, 
is sufficient ground for decreeing the plaintiffs’ suit. If the 
defendant had proved that the plaintiffs were pahi ryots, i. e., 
ryots-at-will, of course this objection as regards the surbora- 
kari would have been of noe avail, but the plaintiffs having. 
ee 
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proved that they hold a portion only of a surborakari tenure, 1871 


the Judge was quite right to dismiss the suit to enhance the pennies 
rent of a portion of the tenure. l 
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‘The special appeal to this Court is dismiased with costs. 
Appeal dismissed. 


[ORIGINAL CIVIL.] 


Before Mr. Justice Phear and Mr. Justice Macpherson. 


A. B. MILLER (Asstanex or MADHAB CHANDRA RUDRA AND OTHERS, 
Derenoants) b. THE GOURIPORE COMPANY LIMITED (Puain- 1871 
TIFFS). 


Contract—Difference between Articles contracted for and those tendered— 
Action for Non-acceptance— Costs. ` 


The plaintiffs contracted to supply the defendants with from 2,75,000 to 3,00,000 of 
guuny bags described as No. 6 quality, size 40 by 28 inches, “the defendants to 
have the option of taking bags. of a longer or shorter length at proportionate prices, 
duly giving a fortnight’s notice to the plaintiffs, delivery to be taken in August 
1870.” The defendants, after taking delivery of 11,600 of the bags, found that the 
bags tendered were mixed in size, some being,longer, aud some being shorter than the 
contract size, and refused to take delivery of the remainder. In an action for breach 
of contract in not accepting the bags, the Court below found on the evidence that 
out of 2,000 bags which were examined, 100 were short by from } to } an inch, bnt that 
the bags which were really short were very few out of a large quantity which came up 
to contract size, and held therefore that there had been a substantial performance of the 
contract on the part of the plaintiffs. On appeal the Court found that the. parties did 
not contemplate any large margin of difference in the size of the bags, and that the 
proportion of those which differed was large enough to justify the defendants in s 
refusing to take delivery, and held that the tender of such bags by the plaintiffs 
was not a substantial performance of the contract. 


Tuis was an appeal from a decision of Mr. Justice Paul, dated 
31st January 1871. The suit was brought to recover damages 


‘for breach of contract in not accepting certain gunny bags. ê 


The plaintiffs were a Joint Stock Company Limited, under the 
provisions of the Indian Companies Act, 1866, and carrying on 
business in Calcutta, through their agents, Messrs. Jardine, 
Skinner and Co. The defendarts, Madhab Chandra Rudra, 
d - . 38 
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Umesh Chandra Mitter, and Birchandra Mitter, were described 


A. B. Muer ag carrying on business also in Calcutta‘ under the name of 
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R. G. Ghose and Co. They were, after the institution of the suit, 
adjudicated insolvents, and the appeal was brought in the name 
of A. B. Miller, the Official Assignee. The contract was 
entered into by Messrs. Jardine, Skinner and Co., on behalf 
of the plaintiffs, through Messrs. Cohen Brothers, brokers, and 
was in the following terms, viz. :— 

“ That on July 26th, 1870, the defendants agreed to buy of the plain- 
tiffs, and the plaintiffs then agreed to sell to the defendants 2,75,000 to 
38,900,000 of gunny bags, No. 6 quality, size 40 by 28 inches, at the 
price of Rs. 25 per hundred, for 2 lakhs of the said bags, and Rs, 24-12 
per hundred, for one lakh of the same ; the defendants to have the option 
of taking bags of a longer or shorter length at proportionate prices, duly 
giving to the plaintiffs a fortnight’s notice, the sale to be upon the terms and 
conditions of cash on delivery, which was to be takenin August 1870 ; 
and the plaintiffs guaranteeing not to sell any No. 5 or No. 6 bags, for 
delivery any time in August 1870.” 

The plaintiffs’ case was that they were ready and willing, 
during the period, when, according to the contract, delivery 
should have been taken, to deliver bags according to the 
description in the contract ; that they gave the defendants notice 
of their readiness and willingness to deliver them; that the 
defendants took delivery of, and paid for 11,600 of the bags 
without making any objection to them; but that they refused 
to take delivery of the remainder. 

The defence was that the bags tendered by the plaintiffs were 
not of the description bargained for, being very much mixed in 
size and some of them much shorter than the contract size, 40 by 
28inches. The plaintiffs alleged that although the bags tendered 
by them were not all of exactly the size stipulated for in the con- 
tract, yet that they sufficiently answered the description of No. 6 
quality, 40 by 28, to make the tender of them a substantial perfor- 
mance of the contract on their part; that the bags were of the same 
kind as those usually sold by thém under that description; and 
that the true reason of the defendants not taking delivery, was 
that the market price of gunny bags had since the making of 
the contract fallen considerably. 
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that they could not take the bags in their present state, and 


A D altue suggesting that the plaintiffs should send some responsible person 
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to inspect them, adding that they would attend at the godowns 
any time in the course of the day and poiut out the mixed 
nature of the bags. The defendants also in the same letter 
stated that from the bags, of which they had already taken deli- 
very, they had picked ont those that were not in accordance 
with the contract and would return them. On the same day, the 
plaintiffs replied that the bags were of the full size and similar 
in every respect to those of which the defendants had already 
taken delivery without objection. They also stated that they 
were quite ready to meet the question as to measurement, but 
as the period for taking delivery expired on that day, they 
requested that the bill for the whole amount of gunny bags might 
be paid; and they, by another letter from themselves, and through 
their attorneys on the’same day formally demanded payment 
of the price of the whole number of bags deliverable under the 
contract, with which demand the defendants refused to comply. 
On lst September, the plaintiffs wrote offering to give the 
defendants the whole of that day for taking delivery under the 
contract, and again stating that the bags were of full size and 
strictly in accordance with the terms of the contract. To this 
the defendants replied that the bags were not of the size men- 
tioned in the contract, but that they were much mixed as 
regarded size, adding that they had given the plaintiffs notice that 
the bags were smaller than the contract size, and had given them 
every opportunity to correct the mistake; but as no notice had 
been taken of the objections by the plaintiffs, who had allowed 
the contract time to expire, the defendants stated that they con- 
sidered the contract cancelled. On 5th September, the defend- 
ants wrote that notwithstanding their care in taking delivery they 
had found some of the bags did not come up to the contract size, 
and returned those found too small; to which the plaintiffs 
replied, through their attorneys, positively declining to take back 
any of the bags, These the defendants, waiving the fact of some 
of them not being according to contract size, afterwards paid for. 
On 16th September, the bags of which the defendants had not 
taken delivery, were, by the plaintiffs’ order, and after notice to 
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the defendants, re-sold by Mesars. Thomas and Co., brokers, at ed 
a considerable loss. i an 
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The Advocate-General, Mr Cowell, and Mr. Evans for the Loren, 


plaintiffs. 
Mr. Marindin and Mr. Phillips HOY the defendants. 
d finding on the evidence 
d under the contract and 
s in August; that the 
gths sufficient to make 
mination of 2,000 bags, 
an inch; that the 
ut of a large quan- 
the plaintiff had 


PauL, J. (after stating the facts, a 
that the gunny bags were manufactur 
were ready for delivery to the defendan 
guany was manufactured and cyt in lea’ 
the bags 40 by 28 inches ; that on the ex? 
only 100 were picked out as short by } to 
bags which were really short were very few 
tity which came up to the contract size; tha 
proved that they were ready and willing to perfọ 
substantially according to the terms of it; and that the defend- 
ants had not given any reliable evidence that the plaintiffs 
were not ready and willing to do so; and, after expressing an 
opinion that the objections raised by the defendants were capri- 
cious and without any real foundation, and that if the heavy 
fallin the market had not supervened, the defendants would 
have taken delivery of all the gunny bags and paid for them, con~ 
tinued)—The material question in issue was, as Mr. Marindin 
stated, whether the plaintiffs were in a position substantially to 
perform the contract. It must not be understood that anything I 
have said is to the effect that a delivery of 38-inch bags or 39-inch 
bags would do under the present contract. That the bags 
should be 40 by 28 inches is a substantial part of the contract, 
but I find that the bulk of these bags was of the contract size, 
and the departure was accidental, and so small that it would not 
have been objected to but fora falling market. Mr. Eldridge 
says a small percentage of shortness so trivial would not pre- 
vent him from taking delivery. Mr. Peter says the same thing, 
and even Mr. Landale’s evidence comes nearly to the same 
thing. If the contract were substantially performed, Mr. Lan- 
dale says he would only agk for a diminution in price. Viewed 
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of the contract. In the case of 
it was held that the contract was 
livery of linseed. though coming from 


inferior seeds as to ha ned so large an admixture of other 


linseed, 








e Willes in that case observes that the pur- 
to expect not a perfect article, but an article 
saleable in tho market as Calcutta linseed. 
In Josling vy. Kingsford (2), it was decided that a contract for 
the sale of oxalic acid is not complied with by the delivery of 
an article which the jury find not in commercial language to 
come properly within the description of oxalic acid. 

Construing this contract according to commercial usage, and 
taking into consideration the evidence of the commercial gentle- 
men who have been examined, and who assert that in commercial 
language and according to commercial ideas, a small percentage 
in the shortness of the bags ought not to be any impediment in 
the substantial performance of a contract, in cases where the 
bulk of the bags generally is of the contract size, I hold that 
there was a substantial compliance with the contract in a com~ 
mercial point of view. 

(His Lordship, after expressing an opinion on the evidence and 
correspondence that the defence was frivolous, and nota bond fide 
one, gave a decree for the plaintiffs, and concluded as follows):— 
In conclusion I have to say that I consider this is a contract for 
2,765,000 bags only, and that the plaintiffs are entitled to recover 
the difference between the 2,75,000 and the 11,600 already 


(1) 17 C. B. 619. * @) 4B Scott's N. Su 447. 
a 
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delivered and paid for, A calculation will be made on 2,63,400 1871 


at the contract price and at the price at which Thomas and Co. & B. eee 
ye-sold: the difference will be the\amount of the decree ; and to oe. 
mark my sense of the grossly dishonest defence, I give costs Courany 

No. 3. 

From this decision the defendanta appealed. The appeal was 
brought in the name of the Official 

The following were the principal rounds of appeal :— 

1. That it ought to have been meld that the plaintiffs were 
not ready and willing to deliver goods according to the contract, 
inasmuch as the goods tendered by hem varied in size from the 
goods which they were bound by the 

2. That costs ought not to have bee 


D 


- 









Mr. Marindin and Mr. Phillips for the a 


The Advocate-General, Mr. Cowell, and 
respondents. 


Puna, J. (after stating the contract as set out, continued ).— 
The issue is whether or not the plaintiffs were, as they allege, 
really and willing to deliver to the defendants from 2,75,000 to 
3,00,000 of gunny bags, which, amongst other characteristics, 
reasonably answered the particular description in the contract of 
40 by 28. It is necessary to bear in mind, I think, at the outset, 
that this description applies to each individual bag, and in this 
respect it differs from such descriptions in contracts of sale as 
purport to describe the quality of the article in bulk; so that 
this case does not fall into the class of cases in which are com- 
prehended the ordinary contracts of sale of cotton, grain, oil, 
and soon. For, in those cases whenever the article is sold by 
description of quality, the quality can only be ascertained by a 
survey of the whole bulk, while here the description, as I have 
already said, applies to each bag, and it cannot be doubted that 
the purchasers have a right to refuse to receive any single bag 
which does not reasonably, having regard to all the circum- 
stances of the case, answer the description given in the contract, 
viz., 80 far as we are noy concerned, the description of 40 by 28. 

° . 


Sd 


292 


1871 


BENGAL LAW REPORTS. (VOL. VII, 


It seems to me, therefore, that the principal issue which I stated 


A. B. Mareg presents to us two points for consideration ;—lst, did all the baga 
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which the plaintiffs tendered, pr had ready for delivery to the 
defendants, severally answer the description of the contract con- 
strued reasonably ? 2ndly, if/not, was the number of bags which 
failed to satisfy that descripfion so considerable, and were they 
80 intermixed with the othe bags, as to justify the defendants in 
refusing ka take the whole §n the condition they were in? 

; mae it Is certain, frong the evidence adduced on the’ plain- 
tiffs side of the case, that}, very large proportion of the bags 
oe not correspond very acfurately with the prescribed dimen- 
sions, Tt was urged, however, that it is practically impossible, 
an the making of gu y bags, to ensure the article turning 
ouro nR given size; thit, consequently, it is reasonable to expect 
i Gare rmargin of variation should occur in the 

a COMM ract of this kind; and that it must on this 
ed that the parties did in fact contract with 
such an expectation in their minds, I do not think mach 
weight should be attached to this à priori argument. Although 
there may be, and probably there does exist, the suggested 
difficulty in regard to the process of making, it does not 
appear that there is the slightest difficulty in ascertaining the 
dimensions of the bags when made. If, therefore, the plaintiffs 
have undertaken to make and deliver bags of a specified size, 
I think it certain they can ascertain, before they tender for 
delivery, whether or not the bags do satisfy the stipulation in 
respect of size, and that they are bound to do so within such 
limits, of course, as may, by reasonable implication, properly 
attach to the strict words of the bargain. I think then that the 
question before the Court is independent of considerations arising 
out of any difficulties which may in practice attend the making 
of the bags. (After finding on the evidence and the corre- 
spondence immediately after the completion of the contract that 
the parties did not in this case contemplate any great margin of 
difference in size in the carrying out of the contract: and that 
from the commencement, the parties considered a difference of one 
inch in the length of the bag to be sufficient to constitute a totally 
different article; and after dwelling on the fact that the 

e e 
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defendants wanted the bags to sell again, so that theirsize 1871 
was of the essence of the contract, and that they were entitled 4 B. Mixa 
to an article which they could re-sell with the description of 40 ae 


URIPORE 


by 28 inches, His Lordship continued) :— Couranr 
On the whole, it seems to me from the evidence in this case, 
that a difference of somewhat less than 4 an inch each way, 
from a given point in the length, probably even so little as 4 of 
an inch, was, in the contemplation of the parties, quite a substan- 
tial deviation from the dimensions specified in the contract. By 
the nature of the case, of course, it is not possible to ascertain 
precisely what was actually in the contemplation of the parties 
on this point; perhaps they could not themselves even speak ° 
very positively with regard to it. But the conclusion which I 
have arrived at as to the agreement-in this respect properly 
attributable to them on the evidence is that which I have just 
stated. 
(After commenting on the evidence with regard to the 
measurement of the bags, His Lordship continued) :—This 


brings us to the 2nd point which I proposed for considera- _ 
tion, viz., were there so many bags not according to the con- 
tract as this Court or any Court would think considerablein 


reference to the magnitude of the gross number, and were these 
so intermixed with the others, that the defendants could not be 
called upon either to separate them themselves or to take the 
whole without such separation? (His Lordship then found on the 
evidence that there was so large a percentage of short bags as 
justified the defendants in refusing to accept them; and conti- 
nued):—On the whole, then, although I have been very reluctant 

- to differ from the learned Judge who tried the case below on a ‘ 
question of fact, and for that purpose have taken some days the 
more fully to consider my judgment, yet I cannot, after all, avoid 
the conclusion that the bags which the plaintiffs, according to 
their own account, had ready for delivery to the defendants, con- 
tained a very large proportion of bags which the defendants were 
not obliged to accept under the tefms of their contract, the faulty 

_ being indiscriminately intermixed with the good. This being 
- 80, the defendants were undoubtedly entitled to call upon the 

- , plaintiffs.to separate the bags whick» did not satisfy the contract 

. ? ot e . 39 
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from the rest. The case of Levy v. Green (1) is an authority for 


A.B. Murer this, if any authority is needed. The defendants did in fact 
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call upon the plaintiffs so to assort the bags. The plaintiffs 
refused to do anything of the kind, and sent the defendants a 
lawyer’s letter claiming the price of the whole of the goods as 
if they had been all delivered, before the end of the last day 
named in the contract for delivery of the goods: I think, then, 
the defendants had a right to rescind the contract and to refuse 
to take the remainder of the articles. The view of the case, 
which I have just expressed, was that which was left in my mind 
at the conclusion of the hearing, and I have only delayed thus 
long in giving judgment in order that I might have the fullest 
opportunity of considering the grounds upon which the learned 
Judge below came to an opposite conclusion. The judgment 
that I have just delivered has been spoken for myself alone, but 
I am happy to say that the written judgment of Mr. Justice 
Macpherson, which I am‘ now about to read coincides with mine 
in almost every particular. 

The decree of the Court therefore will be that the judgment 
of the lower Court be reversed, and the plaintiffs’ suit dismissed 
with costs in both Courts on scale 2. 


MACPHERSON, J. (after stating the facts, continued)—The 
defendants contend that it was the business of the plaintiffs 
to have the bags properly sorted before delivery; that the 
bags were put up by the plaintiffs in bundles of 26, and ‘that 
when it appeared that many bags in the bundles were'under the 
contract size, it was the duty of the plaintiffs to re-sort the 
bundles and to tender the defendants such bags only as were of 
the proper sizé. ; 

The first and most difficult question to be decided is, whether 
the bags tendered by the plaintiffs were substantially bags such 
as they contracted to deliver. There is no doubt that the 
greater number of the bags were not exactly of the size 40 by 28. 
Very many were either more or less than 40 inches in 
length, and the question is whether the variations were of such 


(1) 1E & E., 9695.8. C, 5 Jur, N.S, 1248. 
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importance that the plaintiffs cannot be said to have substantially = 187! 
acted up to the terms of their contract. Thè learned Judge, & B- Mineg 
who tried the case in the Court below, has held that they were oTe a 
not, and that the bags tendered were according to contract. Couranr 
It must probably be admitted that in dealing with a rough 
coarse article, such as gunny bags, absolute precision of measure- 
ment can scarcely be expected or insisted on; and I am pre- 
pared to treat a variation of a quarter of an inch either way as 
immaterial. But I have no doubt that substantial accuracy may 
be attained with ordinary care on the part of the makers, and 
that in the absence of substantial accuracy the plaintiffs were 
not ready to deliver that which they agreed to deliver. (His $ 
Lordship then commented on the evidence which had been 
adduced on behalf of the plaintiffs to the effect that a small 
variation would be immaterial, so long as the average of the lot 
was up to the contract size; and that adduced on behalf of the 
defendants that they would insist ona strict performance of the ; 
contract as to size; on the proviso in the contract that the defend- 
ants were to have the option of taking larger or shorter lengths 
at proportionate prices, and on the fact that they sent for a 
sample, 39 by 28, treating it as an article distinct from a SR 
the contract size, and continued :)—These last mentionéd facts 
have an important bearing on the general question whether the 
bags tendered by the plaintiffs were substantially what they 
contracted to deliver, important, showing the light in which 
Messrs. Jardine, Skinner and Co. and Messrs. R. G. Ghose and 
Co. themselves viewed the matter before the time for delivery 
had arrived and before any dispute had arisen between them. 
When the defendants first objected to the lengths of the bags 
the plaintiffs did not dispute the fact of some of the bags being 
short; they merely said (letter of August 80th) “the bags are 
the same in quality and size as those that we have delivered to 
humerous buyers and were accepted by them without question, 
as our No. 6, 40 by 28make. The bags we have no doubt are on 
the whole fully equal to the standard deliverable under your 
contract, and we are ready to give a guarantee that they will be 
found in no way different from what we have usually delivered.” 
In this there is a practicgl admission that the bags are not of full 
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size, accompanied by an assertion that the defendants are bound 


AB. Mieren to take delivery, because the bags, though not perhaps 40 by 28, 


are the same as the plaintiffs usually delivered under the 
descriptions of No. 6,40 by 28. In their letter of August 31st, the 
plaintiffs allege that the bags “are of full size,” and on the Ist 
of September their attorneys, Messrs. Collis and Co. write, “the 
bags are of full size and strictly in accordance with the terms 
of the contract.” In their written statement the plaintiffs say the 
bags were in accordance with the terms of the contract, and that 
they offered to deliver them under a guarantee that they were 
of full size and equal to the bags usually delivered, &&. Whereas 
in fact the only guarantee offered did not guarantee that they 
were of “full size,” but merely that they would be “found 
in no way different from what we have usually delivered.” 

There is no manner of doubt that the bags were many of 
them not of full size, and there is nothing to show that any 
particular article other than the article described was known in 
the Calcutta market (as alleged in the plaintiffs’ written 
statement) under the description of “ No. 6, 40 by 28.” 

(His Lordship then went into the evidence as to the actual 
r¥easurement of the bags, finding that out of 375 measured, 
less than half measured 40 inches, all the others being either 
larger or smaller, the smallest being 38} and the largest 43, show- 
ing a range of 44 inches, and that out of the 375 as many as 
48 wore only 394 inches, while 91 were 40} and upwards, and 
after going through the evidence as to the actual percentage 
of bags short, continued) :—Looking at the whole evidence, 
and as in no degree questioning the bona fides of the plaintiffs’ 
witnesses, I have no doubt, that the percentage of substantially 
short bags was very considerably higher than. the plaintiffs 
admit it to be, and I think that the variance in the lengths 


. of the bags was a material variance, and therefore that the 


plaintiffs have failed to prove the case they were bound to 
prove, namely, that they were ready and willing to deliver 


. according to the contract. 


It is said that the defendants had no right to raise this objec- 
tion on the 27th August when. they had, in the earlier days of 
the month, received 11,600 “bags without demur. But I do 


i 
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not think that this prevents them from taking the objection 1871 
afterwards, when their attention was for the first time called A. B. Mr 
to the length of the bags. The bags were bought by the Tre 
defendants chiefly for the purpose of re-selling, of which fact Cuore 
the plaintiffs were aware. It was when a purchaser from the ‘T=? 
defendants refused the bags, because many of them were short, 
that the defendants first complained to the plaintiffs. I cannot 
say that I see any signs of fraud in the conduct of the defend- 
ants: throughout the business) The market did fall greatly 
between the date of making the contract and the end of August, 
and the fall may have caused the defendants to be more ready 
to insist upon having that for which they had bargained than s 
they would otherwise have been. But I cannot see that 
because a man enforces his rights more strictly at one time 
than at another, there is therefore necessarily anything frau- 
dulent or dishonorable in his conduct. The defendants to the 
last declared themselves willing to accept bags of full size, and 
there is nothing to lead me to the conclusion that if each bag 
had been offered to them, they would not have acted up to 
their agreement. It seems to me that the fault in this case lies 
rather with those who, contracting to sell a quantity of bags 
of specific measurements, afterwards say that they did not mean. 
to tie themselves down to those measurements, but considered 
themselves to be doing all they were bound to do when they 
gave bags, half of which were of the specific measurements 
named, and the other half of which varied more or less within an 
inch or two up or down. The whole question, as I have said, is 
whether the plaintiffs, in tendering bags varying in size, as their 
bags are proved to have varied, substantially complied with 
their contract. I think they did not. ; 

A large portion of the gunny bags tendered being not accord- 
ing to contract, it appears to me that the defendants were 
justified in refusing to accept delivery at all until the plaintiffs 
had assorted the bags again, and put aside all that were sub- 
stantially short. The bags were tendered bound up in bundles 
of 25. Can it be said that it was the duty of the defendants to 
open each bundle and reject those bags of which they disap- 
proved? I think not, -The contract was for 2,75,000 or 


e . 


998 i BENGAL LAW BEPORTS. [VOL. VII. 


1871 3,00,000 bags, ‘each bag being a specific item to be made com- 
A. B. Mitiex plete in itself, and it was the business of the plaintiffs to tender 
Tre bags according to the contract, that is to say bags which were 
GOURIPORE 


souRIPORS onch of them substantially 40 PRY 28. 


LBUTED. 


Appeal allowed. 
Attorneys for the appellants: Messrs. Gray and Sen. 
Attorneys for the respondents: Messrs. Collis and Co. 


[APPELLATE CIVIL] 


Before Mr. Justice Norman (Offg. Chief Justice), and Mr. Justice Ainslie. 


A BAKER anp orisa (Praintitrs) v. SUTHERLAND AND OTHERS 
2 ee (Devenpants).* 


Copyright of Ornamental Design—6& & 6 Vict., c. 100—24 § 25 
Vict., c. 73. 


_A registered proprietor of the copyright of an ornamental design within the 

United Kingdom, under 56 & 6 Vict, c. 100 (amended by 6 & 7 Vict, c. 65, 

18 & l4- Vict, c. 104, and 21 & 22 Vict, c. 70), ‘cannot sustain an action against 

_ -— -any person who applies such design to articles, or who sells any articles to which 
ee such design has been applied, in British Burmah. 


TEIs suit was brought, in the Court of the Recordér of 
Rangoon, for an injunction to restrain the defendants from 
manufacturing, purchasing, importing, or selling in the markét 
of Rangoon, handkerchiefs woven of bilk or cotton and beating 
an ornamental design invented by the plaintiffs, and registered 
by them in ‘England, according to the law of the United 
Kingdom, and for an account, and for Rs. 5,000 damages for the 
injury done to the plaintiffs by the defendants’ unlawful acts. 

The plaintiffs claimed to bė the owners of the copyright of 
the said ornamental design, which was duly registered for the 
years 1870, 1871, and 1872, under 5 & 6 Vict., c. 100, amended 
by 6 & 7 Vict., c 65; 13 & 14 Vict, o. 104; 21 & 22 Vict., 


.  * No. 1426 of 1871, by the Recorder of Rangoon, under Section 22 of the Recorders 
Act (XXI of 1863), > 
e 
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c. 70; and 24 & 25 Vict., o. 73; the-certificate of registration 
was filed with the record. 

The plaintiffs alleged in the plaint that, since the registration 
of the ornamental design, the defendants had wrongfully and 
injuriously imitated the said design, and applied the imitation 
thereof to fabrics of inferior description to those sold by the 
plaintiffs, bearing the said design, and had sold such inferior 
goods at a lower price than the goods of the plaintiffs could be 
profitably sold for; that the defendants had knowledge, or must 
have known, that the said design was the property of the plain- 
tiffs, and was registered by the plaintiffs’ attorney, Mr. J. Block, 
of the. firm of Gladstone, Wyllie and Co., and were requested to 
abstain from infringing the plaintiffs’ right, and that they had 
refused to abstain from the infringement thereof. 

The defendants denied that they had infringed any right of 
the plaintiffs, and raised the defence that the Acts of Parliament 
abovementioned have reference only to the United Kingdom, 
and do not extend to the British Territories in India. 

The Recorder of Rangoon referred the question to the 
High Court. He said, in his referring order, that it was 
urged by the Counsel for the plaintiffs that the case of Sarazin 
v Hamel (1), though not precisely in point, shows that the Acts 
of Parliament have operation beyond the limits of Great Britain 
and Ireland; that 5 & 6 Vict, c. 100, s. 5, makes the 
registered owner proprietor of the copyright; and if he be 
in fact the proprietor of a right, then wherever there are 
British Courts of Justice those rights will be maintained; that 
though forms of procedure in England, Scotland, and Ireland 
are given by one of the Acts, it does not necessarily follow 
therefrom that rights under the Acts will not be recognised else- 
where than in England, Scotland or Ireland; that the sum- 
mary remedies prescribed by the Acts do not interfere with the 
jurisdiction of the Supreme Courts of Law and Equity (Sherif 
v. Coates (2); that s. 14 of Act, 5 & 6 Vict, e 100, and 
8. 87 of 6 & 7 Vict, œ 65, show an intention to protect 
properties in ‘designs out of England; that Courts'of Equity 


(1). 38 L J, Ch, 980, * (@) 1 Russ, & M, 159. 
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1871 act in personam, and that the Recorder’s Court is a Court capable 
Baker of enforcing equitable rights. n 
SurseRaxDo In support of the plea, the Recorder observed ‘that it was 
urged by Mr. de Wet, the Counsel for the defendants, that no 
Acts passed in England since the year 1726 apply to India, 
unless the British Territories in India are specially mentioned 
in them ; that the Indian Government found it necessary to 
pass an Act to protect copyright in books in India (Act XX of 
1847) at a time when an Act of the United Kingdom was in 
full force as to books; that the preamble to Act XX of 1847 
shows that the rights under the English Act as to books were of 
° doubtful force in India. So also as to Patents. It was equally 
so with regard to copyright of designs. 

The Recorder was of opinion that the plaintiffs could 
not, in any Court in British India, have the relief prayed for in 
the plaint, but, at the request of both parties, the question, 
* whether copyright in designs, being a right created by the 
Statute Law of the United Kingdom, and not thereby expressly 
extended to India, is a right that can be recognized and enforced 
by the Courts of Law in British India,” was in pursuance of 
section 22 of Act XXI of 1863, submitted for the decision of 
the High Court of Calcutta. 


The Advocate-General for the plaintiffs contended that this 
was a suit to restrain the piracy of a registered design, analo- 
gous to one to restrain the piracy of a trade mark. The plain- 
tiffs sue to establish their exclusive right to user of the design of 
which they are the sole and exclusive owners. 

They complain that their design has been applied by the defend- 
ants to articles of inferior quality, and that they have thereby 
spoiled the market for the goods which the plaintiffs were in the 
habit of selling. The plaintiffs need not have sued as the regis- 
tered proprietors of the design. [Norman, J.—Do you give up 
the point that they are protected by the statute ?] I say the 
plaintiffs are entitled to the exclusive use of the design, and the 
Court ought to protect the right. 24 & 25 Vict, c 73, 
recites 5 & 6 Vict., c. 100, and the first section says “ that 
the said recited Act and all Acts extending or amending the 
same shall be construed as if the words “ provided the same , 
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. be done within the United Kingdom of Great Britain and 
Ireland had not been contained in the said recited Act and 
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the said recited Act and all Acts extending or amending the same SUTHERLAND. 


shall apply to every such design as therein referred to, 
whether the application thereof be done within the United 
Kingdom or elsewhere, and whether the inventor or pro- 
prietor of such design be or be not a subject of Her Majesty.” 
[ Norman, J.—That was simply to enable foreigners, such as 
Frenchmen or Germans who might have invented designs to 
send their articles to the Exhibition of 1862, and to acquire 
a property ig such designs which they could enforce in 
Eingland.] 


Mr. Montriou, for the defendants, was not called upon. 


Norman, J. (after stating the facts.)}—The question turns 
-‘upon the construction of the two Statutes 5 & 6 Vict., 
c. 100 and 24 & 25 Vict., c 73. 

‘By 5 &6 Vict, c. 100.—An Act to consolidate and amend the 
laws relating to the copyright of designs for ornamenting articles 
of manufacture, it is enacted (by section 3) that ‘ With regard to 
“any new and original design, whether such design be appli- 


ie 


“cable to the ornamenting of any article of manufacture, or of wy 


“any substance, artificial or natural, or partly artificial and 
“partly natural, and that whether such design be so applicable 
“for the pattern, or for the shape and configuration, or for the 
“ornament thereof, or for any two or more of such purposes, 
“and by whatever means such design may be so applicable, 
“whether by printing, or by painting, or by embroidery, or 
“by weaving, or by sewing, or by modelling, or by casting, 
“or by embossing, or by engraving, or by staining, or by any 
“other means whatsoever, manual, mechanical, or chemical, 
“separate or combined, the proprietor of every such design, not 
“previously published either within the United Kingdom of 
“Greit Britain and Ireland, or elsewhere, shall have the sole 
c right to apply the same to any articles of manufacture, or to 
“any such substances as aforesaid, provided the same be done 
“within the United Kingdom of Great Britain and Ireland ” 
a * 40 


e 
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And by section 4 itis provided that “ No person shall be en- 


* titled to the benefit of this Act, with regard to any design in 


Surnzecann. “€ respect of the application thereof to ornamenting any article of 


we 


“manufacture, or any such substance, unless such design have, 
“ before publication thereof, been registered according to this 
“ Act.” 

The 24 & 25 Vict., c. 73, after reciting the 5 & 6 Vict, c. 100, 
and that it is expedient that the provisions of the recited Act 
“‘should apply to designs, and to the application of such 
“ designs, within the meaning of the said Act, whether such 
‘ application be effected within the United Kingdom, or else- 
“ where,” enacts (by section 1):—‘ That the said recited. Act, 
“and all Acts extending or amending the same, shall be con- 
“ strued as if the words ‘ provided the same be done within the 
“ United Kingdom of Great Britain and Ireland’ had not been 
** contained in the said recited Act; and the said recited Act, 
“and all Acts extending or amending the same, shall apply to - 
“ every such design as therein referred to whether the applica- 
“tion thereof be done within the United Kingdom or else- 
“ where, and whether. the inventor or proprietor of such design 
“ be or be not a subject of Her Majesty.” 

The 7th section of 5 & 6 Vict., c. 100, for. preventing 
the piracy of registered designs, enacts, that “ during the exist- 
“ence of-any such. right to the entire or partial use of any 
“ such design, no person shall either do, or cause to be done, any 
“ of the following acts with regard to any articles of manufac- 
“< ture, or substances, in respect of -which the copyright of such 
* design shall be in force, without the license or consent in writ- 
« ing of the registered proprietor thereof (that is to say), 

“No person shall apply any such design, or any fraudulent 
“imitation thereof for the purpose of sale, to the ornamenting 
“ of any article of manufacture, or any substance, artificial or 
“ natural, or partly artificial and partly natural.” 

“ No person shall publish, sell or expose for sale any article 
“of manufacture, or any substance, to which such design, or 
“any fraudulent imitation thereof, shall have been so applied, 
“ after having received, either verbally, or in writing, or other- 
« wise, from any source othe? than the proprietor of such design, 
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“ knowledge that his consent has not been given to such appli- 1871 __ 
“cation, or after having been served with or had left at his Baren 
“ premises a written notice signed by such proprietor or hig SurHeranp. 
“ agent to the same effect.” 

The 8th section provides for the recovery of penalties for 
piracy of the design, and the 9th section empowers “the pro- 
“ prietor in respect of whose right such penalty shall have been 
“incurred (if he shall elect to do so) to bring such action as he 
“may be entitled to for the recovery of any damages which he 
“shall have sustained, either by the application. of any such 
“ design or of a fraudulent imitation thereof, for the purpose of 
“sale, to any articles of manufacture.” 

The effect of 5 & 6 Vict., c. 100, appears to me to 
have been this, that the owner or proprietor of any design regis- 
tering the same under the Acts, if such design was applied to the 
ornamenting of any article of manufacture in England, acquired 
- aright to prevent any person from applying the design, or any 
fraudulent imitation of it, to any article of manufacture, or 
from selling any article to which the design is applied. But the 
extent of such prohibition must have been, and was, measured 
by the extent to which the provisions of 5 & 6 Vict., c. 100, 
applied. Now 5 & 6 Vict., c. 100, did not extend to India, and 
therefore there is nothing in that Act which would have pre- 
vented any person from applying any registered design, or sell- 
ing any article to which such design had been applied in India. 

24 & 26 Vict., co. 73, was passed immediately prior to the 
Exhibition of 1862, and it extended the privileges conferred by 
5 & 6 Vict, œ 100, to the case of designs registered in 
England, whether the application of such designs to articles of 
manufacture was effected within the United Kingdom or 
elsewhere. But there is nothing in 24 & 25 Vict., o. 73, 
which extended the prohibition of the application of such design, 
or the sale of articles to which ‘such design had been applied, to 
India or the Colonies, or to any gther place to which 24 & 25 
Vict., c. 73, did not extend. 

I am therefore of opinion that the decision of the Recorder is 
correct, and that a registered proprietor of a design within the 
United Kingdom could, not sustain an action against a person 





304 
1871 
Baker 


v. 
SUTHERLAND. 


j BENGAL LAW REPORTS. [VOL. VIIL 


who applied such design, or who sold any articles to which such 
design had been applied, in British Burmah. 

The learned Advocate General has attempted to rest the case 
on another ground, namely, that the plaintiff had a right in this 
design analogous to the right which a merchant may have in his 
trade mark. I think that there is no foundation for such a con- 
tention. A design for ornamenting an article of manufacture is 
not an indication that such article is manufactured by a particular 
house, and there are no allegations in the plaint that the defendants 
used the design in question, the same being the property of the 
plaintiffs, for the purpose of fraudulently pretending, or causing it 
to be believed, that the articles so sold by the defendants were 


„articles manufactured, selected, or printed by the plaintiffs. The 
two subjects, the property in a trade mark, and the property in 


a registered design, are two rights totally distinct in their nature. 
The right put forward in the present case is simply a right in a 


design for ornamenting an article of manufacture, and euch __ 


right is not infringed by the sale in British India of articles to 
which the design has been applied. 

We are of opinion, therefore, that the decision of the Recorder 
is correct, and that it must be affirmed. 

The unsuccessful party, the plaintiffs, will pay the defendants 
costs of this reference. 
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[ORIGINAL CIVIL.] 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Macpherson. 


J. A. CHARRIOL anp orners (Puarntirra) v. C. Q. M. SHIRCORE 
(DEFENDANT). 


Contract—-Signature— Contract altered after being signed—Repudiation— 
Statute of Frauds. 


The plaintiffs contracted with the lefendant for the purchase from him of a cer- 
tain quantity of hog’s lard. The terms of the contract were contained in a letter 
which was drafted by the plaintiffs and sent to the defendant for signature. The 
defendant returned the letter unsigned, with two additional clauses. The plaintiffs 
not being able to agree to one of these clauses had an interview with the defendant, 
when the defendant took the document away with him, and subsequently on 17th 

, May returned it signed, but with the additional clauses still remaining. The plain- 
tiffs had another interview with the defendant on 5th June during which the addi- 
tional clange objected to by the plaintiffs was struck out, one of the plaintiffs writ- 
ing the word “ cancelled” against that clanse, and,the defendant putting his initials 
against the word “cancelled.” The plaintiffs then added to the contract the words 
“ approved,” together with “ R.and C.” being the initials of their firm. Other 
alterations had been made in the document, and, it containing many erasures, the 
plaintiffs on the same day sent a fair copy to the defendant for signature, but the 
defendant wrote repudiating the alleged contract, and refusing to sign the document 
Held (confirming the decision of the Court below), there was no binding cdntract 
between the parties. The signature of the defendant put to the document on 17th 
May was not a sufficient signature by the party to be charged, so as to satisfy the 
Statute of Frands. : 

1 
Tumis was an appeal from a decision of Mr. Justice Phear 
dated 16th August 1871. The suit was brought to recover the 
sum of Rs. 5,000 as damages for breach of contract. The 
plaintiffs were the members of the firm of Messrs. Robert and 
Charriol, carrying on business in Calcutta; the defendant was 
the messenger of the Court for the relief of insolvent debtors 


in Calcutta. 

The written statement of the plaintiffs stated that in April 
and May 1871 they were in treaty with the defendant for the 
purchase from him of hog’s lard of his manufacture, and on 
Ist May terms were agreed upon ind embodied in the following 
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1871 letter which the plaintiffs drafted and sent to the defendant 
J. A Onar- for signature :— 
RIOL : 
CG. Sarn- 2 Calcutta, 1st May 1871. 
CORE, s 


Messrs. ROBERT aud CHARRIOL. 


Dear Sirs, —I have this day sold to you from 500 to 700 (five hundred 
to seven hundred) cases of first quality hog’s lard of my manufacture and 
mark, at 42-8 (forty-two rupees and eight aunas) per case of 8 tins of 10 
seers each, or two bazar maunds ; as usual, delivery to be given and taken 

- in all 12 months, as it is prepared, by instalments of £0 to 60 cases at a 
time at Koilahghat or at your godowns, as it might be convenient to 
yourselves, commencing from Ist May instant; cash on delivery of each 
lot. I engage not to sell any hog’s lard to any party besides yourselves, 
nor to make any shipments during the term of this contract, without 
first obtaining your consent in writing or I will reuder myself liable 
to yourselves to a penalty of five thousand rupees by way of liquidated 
damages without prejudice to your other rights, should I fail to deliver, 
the hog’s lard to you according to this contract.” k 

That a few days after, the defendant returned the letter 
unsigned with the addition of the two following clausres:— ` 

“ And should you fail to take delivery in any month of the instalment 
of hog’s lard when ready, and after I have given you notice in writing, 
you must render yourselves similarly liable toa penalty of five thou- 
sand rupees by way of liquidated damages. 

« And monthly and every month so long as the contract continues, I 
shall be at liberty to take advances from you between 3 to 5,000 rupees, 
which amount you will have to give me as advances for lard, without 
interest and on demand.” 

That the plaintiffs not being able to agree to these alterations, 

’ had an interview with the defendant, when the defendant took the 
proposed contract away with him, and subsequently on 17th May,. 
he returned it signed by him, but with the additions made by him 
still remaining; that on 5th June the defendant called on Mr. 
Beer, one of the plaintiffs, and it was finally agreed between 
them that the additional clause relating to advances should be, 
and the same then was struck out, and Mr. Beer then wrote the 
word “ cancelled” in the margin of the letter against that clause, 
and the defendant put his initials against the word “ cancelled,” 
and Mr, Beer further subscribed the- contract with the initials 


— 
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of the name of his firm, superscribed by him with. the word 
“approved ”; that in consideration of this clause being struck 
out, the price was altered from Rs, 42-8 to 43, the date of the 
contract being. altered to 6th June the date when it was finally 
concluded between the parties; that the letter being full of 
alterations and erasures, the plaintiffs sent on the same day a fair 
copy to the defendant for signature, but the defendant refused 
to sign it, and on the same day wrote to the plaintiffs repudiating 
the contract; and that the defendant on 17th June committed a 
breach of the contract by shipping 100 cases of hog’s lard to 
other persons, without the consent of the plaintiffs in writing. 
The defendant’s account of the transaction was that the plain- 
tiff, Mr. Beer, told him that he did not wish the advance clause 
to appear in the contract, but he promised verbally to make the 
advances required by the defendant; that Mr. Beer drew his 
pen through the advance clause, and wrote in the letter the 


-> words “approved R. & C.,” and requested the defendant also 


to approve and initial the letter, but the defendant refused saying 
he wanted time to think of it; that at the request of the plain- 
tiff, the defendant appended his initials to the word “ cancelled” 
which the plaintiff had written against the advance clause’; 
that the plaintiff then called one of his assistants, and told him 
to send for two stamped papers and draw out contracts,: but the 
defendant objected that he did not wish to complete the matter 
without farther consideration, whereupon the plaintiff told his 
assistant to send for only one stamped paper; that the plaintiff 
then informed. the defendant that he would send him two papers, 
one stamped and one unstamped ; that if, on receiving the same, 
he was willing to sign without alteration, he could sign the 
stamped copy, and retain the unstamped copy as a memo., and 
that the plaintiffs would thereupon send him a stamped counter- 
part executed by them; but if he wished to make any alteration, 
he should make it on the unstamped copy ; and that, having no 
certainty that the plaintiffs would carry out their promise to make 
‘advances, he after some correspondence returned the copy of the 
contract unsigned to the plaintiffs. 

_ The only’ question material tq this report was whether there 
was a binding contract between tht parties. 

e 
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1871 Puear, J.—This suit is a very remarkable one. If I should 
J. A. Cuan- accept the plaintiffs’ own view of the case, it would appear that 
v. the contract on which they sue was signed on the morning of the 
C. G. M. Sare- 4 ae 
core. Oth June by the defendant and repudiated before the day was 
out, and before a single step was taken under it by either party : 
yet the plaintiffs come to a Court of Equity without having 
rendered the defendant the slightest consideration, without 
having themselves incurred any further responsibility than the 
future responsibility of eventually having to pay for the goods 
at less than bazar prices, when they may receive them, and no ` 
sooner ; they come toa Court of Equity to compel the defendant 
. to perform the letter of his contract, and to pay them a very 
large sum of money underit. In other words they ask this 
Court as a Court bound to administer strict law to give them 
substantial damages for the loss which they have suffered by the 
defendant’s breach, on the ground that those damages have 
been agreed upon between the parties, while it is quite. 
clear that they have in fact suffered no damage whatever. 
In either alternative of the suit, if I gave the plaintiffs 
a substantial pecuniary verdict, they would be really getting 
so much money for nothing. I make these few remarks by 
way of preface, in order to show how necessary it is in this case 
for the Court to look closely indeed into the facts, and to see 
if the defendant has without doubt brought himself under the 
obligation which the plaintiffs try to enforce against him; for I 
suppose no Judge in a Court of Law or Equity, would willingly 
give such a verdict as that which the plaintiffs ask. As to some 
of the facts there has been unfortunately a conflict between Mr. 
Beer and Mr. Shircore; but I think I may well refrain from hold- 
ing the balance between them as to their relative veracity. It 
seems to me that on Mr. Beer’s own showing I ought to stop 
short of holding that the paper exhibited a binding contract. 
Unquestionably by Mr. Beer’s own account something more was 
to be done before the evidence of the contract was put into its final 
shape. He says a fair copy was to be made in two parts, one of 
which was to be sent to the defendant for signature. He was 
exceedingly prompt in setting,his servants to work in making a 
fair copy, but still I suppose, "from his own statement, inasmuch 
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as the stamped paper had to be sent for and two copies of the 1871 
document to be made, I might almost say the ink could hardly Y. 4. Cuar- 
. have been dry before Shircore penned his letter. At the out- Bik et Gone 
Yo. . 2 . . 
side it was a question of two or three hours on the same day. If corz. 
. Shircore on his way down the stairs, had turned back to Beer’s 
room and had there orally said what he afterwards in fact wrote 
on the same day, Mr. Beer could not, I think, have even 
thought of asking any Judge to say that a binding contract 
had been come to. It would be unreasonable in the affairs of ' 
life to say that a man should be bound by what he almost 
immediately recalled, nothing .having, been done in the interval 
by either party to the contract. It seems to me that no differ- 
ence in this respect arises out of the fact that Shircore did not 
write his letter till he got home. 
Whether Mr. Beer is strictly accurate or not as to what took 
place on 6th June, I think that no such binding contract was 
made, as this Court can be called upon either to enforce by 
decreeing specific performance, or ought to treat as a completed 
agreement for liquidated damages. I cannot but think that 
Messrs. Robert and Charriol have been precipitate and have been 
ill advised in bringing such an action as this is. I dismiss the 
case with costs No 2. 


i 


From this decision the plaintiffs appealed, on the grounds :— 


1, That the Judge was in error in holding that on the plain- 
tiffs’ own showing, there was no binding contract between them 
and the defendant. 
2. That on the evidence before him the Judge ought to have 
held that the agreement was a binding contract between the . 
plaintiffs and defendant, and that there had been a brdach of 
such agreement and that the plaintiffs were entitled to the 
relief prayed for against the defendant with costs. - 
3. That the decision was against the weight of evidence, 


Mr. Marindin and Mr. Macrae,for the appellants. 
The Advocate-General and Mr. Woodroffe for the respondents. 


Mr. Marindin contended that the signature of the defendant 
appended to the documenton 17th May was a sufficient signature 
j * 4l 
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to satisfy the Statute of Frauds; and that there was, under the cir- 
cumstances which had taken place, a binding contract between the 
parties. [Coucu, C. J.—The judgment appealed from proceeds 
on the ground that the contract was not completed, and says that 
repudiation is evidence ‘that it was not intended to be final.] 
The question whether it is a binding contract or not, is not one 
to be decided on a conflict of testimony, but is a matter of law. 
The initialling would probably only apply to the cancelled 
clause ; but the signature of the defendant put to the document 
on 1rth May was sufficient. The cancelling of the clause struck 
out was made as to avoid the signature which had been put to the 
document by the defendant. The fact that the defendant allowed 
his signature to remain, and handed the document to the plaintiff 
would amount to a fresh signature—Durrell vy. Evans (1). 
[Covcn, C. J.— There it clearly appeared what the intention 
of the parties was. All your contention amounts to is that, if the 


parties intended it to be binding, a fresh signature would be unne>- 


cessary. MAOPHERSON, J.—It does not appear to have been 
treated by the parties as a final signature; a fair copy of the con- 
tract was to be sent for signature.| The fact that a fair copy was 


to be drawn up for signature does not prevent an approved: 


draft from being sufficient. A document may be sued upon, 
though it was intended that another should be signed as final— 
Fowle v, Freeman (2). There the Master of the Rolls says 
** proposals if accepted are binding.” In that view this draft 
would be binding as a proposal. 


Mr. Maerae on the same side. 


The Advocate-General, for the respondents, contended that 
there was no complete contract between the parties. ‘There was 
no intention that what was drawn up should be a binding and 
final agreemént; something more remained to be done, namely 
the fair copy had to be drawn up and signed before the contract 
could be considered. a complete and binding contract. All, that 
was agreed on was that the alteration in price should be made, 
and that the advance clause should be cancelled. Though the 
defendant appears to have agreed that that particular clause 

(C) 1 H. & C., 174. i (2) 9 Ves, 351. ` 
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should be struck out, he did not suppose that the whole contract 
was finally settled. The defendant put his signature with the in- 
_ tention of agreeing to a different contract to what is now sued on: 
) that was not accepted by the plaintiffs. Durrell v. Evans (1) 
is distinguishable on the facts, and this point was not taken in 
that case. 


Mr. Marindin, in reply, submitted that Durrell v. Evans (1) 
was in point, and also the cases there cited by Blackburn, J., 
in which it was held that a printed name at the head of a docu- 
ment was æ sufficient signature though put there before the 
final agreement. was come to— Schneider v. Norris (2). 


The judgment of the Court was delivered by 


Covos, C. J.—The two questions which have been raised 
in this case appear to me to be substantially the same; because 
‘unless the signature which was put on the 17th May to the 
document was a sufficient. signature to satisfy the Statute 
of Frauds, the plaintiffs cannot recover; and the ground upon 
which the Advocate-General rests his case is that the agree- 
ment which the parties came to on the 5th June, was not 
complete, because there was something further to be done in 
the shape of signing. The real question is, whether the 
. parties, on the 5th of June, intended that the signature which 
was put on.the 17th May, should be treated as a signature to 
the agreement as it had been altered by them; because, unless 
they did so intend, there would be no binding writing signed 
by the party to be charged which would satisfy the Statute of 
Frauds. 

We have been referred by the learned Counsel for the appel- 
lants to the case of Durrell v. Evans (1), on which he appears con- 
siderably to rely. Now the language of Mr. Justice Blackburn 
in that case shows what is the real question. Mr. Justice Black- 
burn says in more than one passage of his judgment, that what is 
necessary ‘is not merely that the signature, which was at the head 
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. had been altered; but that being so signed it must be intended 
by the parties to be a binding instrument of contract. He says 


at page 191, “I cannot look upon this document as an invoice 


“or bill of parcels in the sense that it was only intended to be 
“ the vendor's account of the contract. If the facts are looked at, 
“it is impossible to deny that there is evidence from which a jury 


a“ 


“ might draw the inference that it was written by the defendant's _ 


“ authority aga record of a contract: by which both parties 
‘meant to be bound.” He .then speaks of the evidence, and 
says at page 192, “that is evidence for the jury that Noakes 
“was requested to alter this writing, not merely as the seller’s 
“account, but as a record of the contract binding on both 
“parties,” and further on in the same page he says: “ There is 


‘the decision of two eminent Judges that where a document 


' contains the name of the party to be charged, and he 


“intended it to be a binding memorandum of the contract, that 
“is sufficient.” 


It is not enough that this paper, as altered on the 5th June, 


contains the name of Mr. Shircore, which was put on it on the 


‘17th of May and was not struck out on the 5th of June; but did 


Mr, Shircore intend at that time that it should remain as the 
signature to the document:as altered? If he did not so intend, 
there is no signature to the document as altered, and therefore, 
no contract to satisfy the Statute of Frauds. 

It is to be observed, that the plaintiffs who sue to enforce this 
contract, must make out that there was such a contract, and if 


they are unable to satisfy. us on that and have left the matter in. 


doubt, they cannot be entitled to recover in this action. 

Now let us look on this question at the evidence of Mr. Beer,- 
one of the plaintiffs. Mr. Beer’s account of what took place 
on the 5th of June is this. He says, “ the defendant called on 


“the following Monday, the 5th June. I explained to him 


“again I would on no consideration accept such a clause as he 

“had put at the end of the contract. I also said, you know very 

“ well you may always find money here when you want it, but I 

* will not bind myself to give advances unless you find security 

“ when called on to doso. Why I may hear to-day you are run- 

“ning away from Calcutta and you may come to me and call 
° 
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“on me for advances, and I shall be bound to givé them if I accept 
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“ your contract.” He then goes on to speak about the alterations 4-4. Cras- 
RIOL 


regarding the price; and says he struck out the clause with 


_ regard to advances, put “cancelled” against it, and put the 


words “approved R. and. C.” “Ithen passed it on to Mr. 
“ Shircore and asked him to put his initials to the word ‘ can- 
“celled.” He said what is the use of signing on thie paper 
“there are so many corrections? I said never mind, put your 
‘initials. I shall have a fair copy made out and sent to you 
e for your signature. I told him I would send an unstamped 
< copy for him to keep, and a stamped copy to be returned. He 
“ did put his initials to it (A). After defendant go initialled A, 
“nothing further was done.” Then in cross-examination by 
the learned Advocate-General, Mr. Beer said: “He objected 
“to write on it at all on the ground it was so full of alterations. 
“Tt was to be signed after it was fair copied. He said what is 


` the good of signing this paper, it is so full of corrections? 


“ The paper was to be copied out word for word, and he was 
to sign it again”, and then he goes on to say he had signed the 
paper, and the signature of the 17th of May was a sufficient 
signature to the document. 

Now the fair inference to be drawn from Mr. Beer’s evidence 
is that both parties did not, on the 6th of June, contemplate or 
consider that the signature, put on the 17th of May on the 
paper, was to be treated as the signature to the document as 
altered. Mr. Beer evidently considered that the document so 
altered should be fair copied and signed, and if he thought that 
the document as altered was to be treated as the agreement, the 
signature being then there, there would have been no necessity 
for having the agreement fairly copied and stamped and sent to 
Mr. Shircore for signature. The proper course would have 
been not to have taken the initials of Mr. Shircore merely to 
the cancellation of the clause as to advances, but to have authen- 
ticated all the alterations -by obtaining his initials to them, 
because there is nothing to show; as the document stands, that 
Mr. Shircore consented to be bound by all these alterations, 

Then the state of the document itself appears to me to show 
that both parties intended that thee document was to form the 
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draft from which the agreement ultimately to be signed was, to 
ae be prepared. You find that at the foot of that part of the agree- 

Rou ment which remained and which was to be binding, the words 

©. G.M. Sam- © approved R. and C.” were written by Mr. Beer, showing that 
os Mr. Beer had approved of that part of it and that it was intended 
that the defendant should sign it after he had approved of it on his 
part. Icannot see that at that time Mr. Beer thought at all of the 
signature of the 17th May, or that he contemplated that signa- 
ture as being the defendant’s signature to the altered document. 
If he did not or the defendant did not, then the paper was never 
signed by the defendant so as to satisfy the Statute of Frauds. 

. On the other question, viz., whether on the d5thof June 
Mr. Shircore reserved to himself the right to recede from the con- 
tract until he had affixed his signature tothe instrument, there is 
possibly some difficulty and even some conflict of evidence. His 
own letter, which was written on the 5th of June, and which was 
received by Mr. Beer on the same day, certainly rather indicates 
that he did so consider, and that he thought that till he signed the 
fair copy of the agreement he had the power of receding. I see 
no reagon to think that that letter was not honestly written. I 
think it states what he honestly believed, and it confirms what 
he now contends for, that he understood on the 5th of June that the 
contract was not to be a binding contract till the draft had been 
copied out fairly on stamped paper and signed by him. It is 
quite possible that there has been a misunderstanding, and that 
one party understood one thing and the other party another 
thing; butif Mr. Shircore really understood that he was not to 
be bound till he had signed the fair copy, there was no contract, 

. I therefore think that the judgment of the learned Judge 
in the Court below, holding that there was no signature in this 
case to satisfy the Statute of Frauds is correct, I only think it 
necessary to remark that in confirming that judgment I wish 
not to be understood as concurring in all the law laid down in 
it. I think some propositions there stated may be questionable. 

The decree will be affirmed with costs on scale No. 2. 
Appeal dismissed, 
Attorneys for the appellants: Messrs. Gray & Sen. 
Attorney for the respondent: Mr. Dover. 
° Ld 
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[FULL BENCH] . 


` Before Mr. Justice Norman, Officiating Chief Justice, Mr. Justice Loch, 
Mr. Justice Kemp, Mr. Justice L. S. Jackson, and Mr. Justice Paul. 


SASHTI CHARAN CHATTERJEE awo orners (Derenpants)v. TARAK 1871 
CHANDRA CHATTERJEE anp OTHERS (Piarxtiers.)* May 23. 


LALA ISWARI PRASAD axp oraes (Prarstiers) v. BIR BHAN- 
JAN TEWARI anD ornens (Darexpants.)f 


Arbitration— Finality of Decree— Award— Appeal—Act VIII of 1859, 
8s. 825, 327. 


On the application of one party to a reference to arbitration, without the 
intervention of a Court, to’ have the award filed and for judgment thereon, an 
objection of tke other party that the award had been come to after the arbitrators’ 
authority ‘had been repudiated, was overruled, and judgment was passed by the 


- , Moonsiff in accordance with the award. Held (Paur, J., dissenting) an appeal lay 


~ from the decision of the Moonsiff. 

In another case the question was referred to a Full Bench whether when an 
award has been ordered to be filed, and judgment has been given in accordance 
with it, under section 327 of Act VIII of 1859, is such judgment open to appeal ? 
The answer given (PAUL, J., dissenting) was :—It is open to an appellant to show 
that the paper which has been filed is not an award. If itis an award, and judg- 
ment is given in accordance with such award, such judgment is final.—Per PAUL, J., 
the judgment is final. 


No. 868 of 1870.—In this case there had been a reference 
to arbitration, without the intervention of a Court, and an 
award had been made. The plaintiffs applied, under section 327 
of Act VIII of 1859, to the Moonsiff of Chauki Magoorah, 
that the award might be filed in Court. The application was 
at first refused on the ground that the award had not determined 
all the matters referred; but, a review having been granted, 
the Moonsiff considered the objections which were taken to the 
award, one of which was that, before the arbitrators completed 


* Special Appeal, No. 868 of 1870, from a decree of the Officiating Judge of 
Jessore, dated the 17th February 1870, affirming a decree of the Moonsiff of that 
district, dated the 29th September 1869. 

+ Special Appeal, No. 741 of 1870, from a decree of the Subordinate Judge 
of Sarun, dated the 14th February 1870, roversing a decree of the Moonsiff of that 
district, dated the 18th Angust 1869. 

e 
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1871 their decision, they had been repudiated by the defendants, or 
eT in other words that, before the award was made, the authority 
Cuatrensee of the arbitrators was revoked; and having considered the objac- 
Catan tions, he held that there was no valid ground for not enforcing 
Cuarrenser, the award, and directed “that the suit be decreed in favor 
Lata Iswanr Of the plaintiffs; that the award of the arbitrators be upheld ; 
Prasan 
D NE that the plaintiffs do get from the defendants costs in this suit, 
Tewar With interest at one per cent.” He directed also that a memo- 
' randum should be sent to the Registrar. The defendants 
„appealed to the Subordinate Judge, and urged that there was 
no mutual submission to arbitration ; that the defendants did not 
. assent to the supposed agreement of reference; and that one of 
the arbitrators, whose signature purports to appear on the award, 
knew nothing of the award, that he had not signed it, in fact 
that his signature must be a forgery. The Subordinate Judge 
held that there was no right of appeal, and dismissed the appeal. 
Hence the present special appeal which was heard before 
Covos, C.J., and Mirrer, J. The question was referred to 
a Full Bench, “ O etkeni in the present case an appeal lay from 
the Moonsiff.” 


The question was referred with the following remarks by 


Covon, C.J. (who, after stating the facts, continued) :—In 
the case of Madhusudan Das v. Adaita Charan Das (1), it was 


(1) Before Mr. Justice L. S. Jackson and Mr. made an application, not precisely under 
Justice Markby. the terms of section 327, but asking that 

The 2th June 1869. the private award of the arbitrators bo 

enforced, and that he get possession of 


MADHUSUDAN DAS (DEFENDART) ® tho lands and other things thereby award- 


ADAITA CHARAN DAS (Puarxtirr).* 


è ed to him. 
Baboo Prasanna Kumar Roy for the The Moonsiff, it seems to me quite 
appellant. clear, intended to give judgment for the 


Baboo Tarak Nath Dutt for the re Plaintiff in exact accordance with that 
spondent award, and in so far as he refused any- 


thing to the plaintiff, it was where 

Jaoxson, J.—I think it is quite clear the plaintiff had sought, under cover of . 
that the Snbordinate Judge was wrong this application, to get possession of 
in entertaining this appeal. The plain- e something not given him by the award. 
tiff, or petitioner in the Moonsiff’s Court, . I think, therefore, that the judgment of 


* Special Appeal, No. 8285 of 1868, from a decree of the lst Subordinate Judge of 
Hooghly. dated the Lith September 1868, niodifying a decree of the Moonsiff of that dis- 
trict, dated the 18th March 1868. 


. ga ° 
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held that, where the first Court gave judgment in exact accord- 1871 
ance with a private award, that judgment was final, and that the Faas 
Subordinate Judge was wrong in entertaining an appeal. But Cxarrsrgus 
in Syad Wali Alam v. Mussamat Bibi Nasran(1), it was held Tanar 
that, under section 325, the order for the execution of an award AREE 
must be considered to be a decree of Court, from which an Lara Iswar 
appeal will lie. Itis however to be remarked upon this case PEL 
‘that the words in section 325, “ in every case in which judg- P" Bmx 
ment shall be given according to the award, the judgment 

shall be final,” are not noticed. In Baboo Chintamun Singh 

v: Roop Kooer (2), it was held by a Full Bench that an 

order rejecting an application to file an award under section 327 ‘ 

is not a decree, and is therefore not appealable, An order that 

an award be filed is not a decree, and would seem for the same 

reason not -to be appealable. By section 327 the award when 

N filed is to be enforced as an award made under the previous 
provisions of the Chapter, that is, enforced according to section 325, 

which says that a judgment according to the award shall be final. 

In this case the judgment of the Moonsiff was in accordance wit) 

the award, the objection to the award being that it was invalid, 

and ought not to be filed, The decision on this objection was by 

the order that the award should be filed, and the appeal isin reality 

against that order. Under section 327 there is no decree, and 

it would seem to follow from the decision of the Full Bench 

that there is no appeal. But in Hulodhur Sungiree v. Gunesh 

Santhal (3), decided on the 30th June 1866, it is said that, on the 

allegation of want of consent of parties, an appeal lies from an 

order under section 327, directing an award to be filed and 


the Moonsiff was intended to be, and was, retaining that land, I think that the 
in accordance with the award, and, being plaintiff must bear the costs of this 
go, was final, and that the Subordinate Court and of the lower Appellate Court. 
Judge, in entertaining the appeal and 

going into evidence as to what the arbi- Manrugnsy, J.—I am of the same 
trators really meant to give, acted without opinion. 

jurisdiction. The plaintiff will, doubt- 

less, be entitled to retain possession ofe (!)3B.L. R., App. 104. 

the land standing beneath, and covered (2) Oase No. 358 of 1866 : 31st August 
by, the premises awarded to him; but as I 1866. 

do not understand that the defendant (8) 6 W.R., 60. 

would have offered any opposition to his œ 
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1871 enforced. As the objection taken in the present case was want 
a of consent at the time the award was made, it comes within that 
Cuarrensex decision, I think the grounds of the decision of the Full Bench 
Tarak apply in the present case, and that no appeal lies; but as the 
HANDRA ` J 
Cuarrsnzex, authority to the contrary was not noticed by the Full Bench, and 
Lara Iswarr has not been over-ruled by it, I think we should refer the ques- 


Prasan 


v. tion to a Full Bench. 
Bir BHANJAN 
Tewani MITTER, J.—I concur in the order of reference proposed 
by the learned Chief Justice, but I do so upon the ground that 
an appeal is taken away in such cases by the express provisions 


of section 325. 


No. 741 of 1870,—This was also a case brought to enforce a 
private award under the provisions of section 327, Act VIII of 
1859. The Court, after calling upon the parties to show. cause 
why the award should not be filed, and disposing of the objection 
that was raised, directed that the award should be filed and en- 
forced as an award made under the provisions of Chapter VI of 
the Code of Civil Procedure, and passed judgment in accordance 
with the terms of the award, but that decree was reversed on 
appeal. The special appeal was heard before Locm and Hos- 
HOUSE, JJ., by whom the following question was referred toa 
Full Bench:— 

« When an award has been ordered to be filed, and judgment 
has been given in accordance with it under the provisions of sec- 
tion 827, Act VIII of 1859, is such judgment open to appeal”? 

The question was referred because of the conflict of decision in 
the following cases:—Hulodhur Sungiree vy. Gunes hanthal (1), 

í Ram Coomar Chowdhry v. Nobin Chunder Chowdhry (2), Brojo- 
loll Bajpye v. Umritololl Bajpye (3), Ram Bhanjan Bhakat v. 
Srikrishna Bhakat (4), and Madhusudan Das v. Adaita Charan 
Das (5). 

The cases came on to be heard together. 


Baboo Kasikant Sen for the, appellant in Case No. 868, and 
Baboo Krishna Sakha Mooherjee for the appellant in Case 


(1) 6 W. R., 60. (4) 2 B. L. R, A. C., 260. 
(2) W. R., 1864, Mis, 33. e (5) Ante, p. 316. 
(3) Mur. Rep., 163. . 
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No. 741, contended that an appeal lies where the objection is that 
the award was oné which ought not to have been received or acted 
upon, either ón the ground that it was made without sufficient 
authority or without the consent of the parties, and cited 
Syad Wali Alam v. Mussamat Bibi Nasran (1), Maharaja 
Jaimangal Sing v. Mohanram Marwari (2), Sunt Lall v. 
Baboojee (3), and Hulodhur Sungiree-v. Gunesh Santhal (4). 


(1) 3 B. L. Ri, App., 104. 
_ (2) Before Mr, Justice Norman and Mr. 


Justice E. Jackson. 


The 14th September 1869, 

MAHARAJA JAIMANGAL SING (Dz- 

FENDANT) v. MOHANRAM MARWARI 

AND ANOTHER (PLAUNTIFFS).* 

Mr. Allan and Baboo Budh Sen Sing 
for the appellant, 

Mr. Paul (with him Baboo Anand 
Chandra Ghosal) for the respondents, 


Tue facta of the case are fally stated 
in the judgment of the Court, which was 
delivered by 


Norman, J.—This is a case which was 
romanded by an order of this Court made 
by a Division Bench (Mr. Jastice Kemp 
and Mr, Justice E. Jackson), dated the 
6th of March 1868, to the Judge of 
Bhagulpore, to try whether anything 
and what was due from the defendant, 
Maharaja Sir Jaimangal Sing Bahadur, 
to tho plaintiff upon two accounts, which 
are described.in the judgment of Mr. 
Justice Jackson, as a “roka account” 
and a “cloth account” 

After the case went back to the Judge 
of Bhagulpore, it was referred to two 
arbitrators, one of whom was Mr. 
Sandys, the former Judge of Bhagul- 
pore, and the other was Moulvi Wahid- 
udin, the Judge of the Small Cause 
Court, under an order atating that, with 
a copy of that order, the case be for- 


« 
warded to each of the arbitrators, and 


also all papers connected with the suit, 


and that the arbitrators having decided 
the case in the presence of the pleaders of 
all parties, should send back the papers 
and their award within one month from 
the date of ‘that order. This order was 
dated the 22nd May 1868. On the 23rd 
June, the arbitrators, in the presence of 
both parties, ‘stated that, when the case 
came back, it was transmitted to them as 
arbitrators ; that from the petition andthe 
ordér under which they were appointed, 
it did not appear in what manner they 
were to deal with the case, whether in 
obedience to the order of the High Court 
or with general powers. 

The explanation of that probably is 
that the arbitrators, reading the judg- 
ments of Jaoxson and Kexr, JJ., in 
which those two learned Judges do not 
exactly agree in their views of the case, 
may have felt embarrassed ag to what 
question they had to decide. 

On the 28rd of June the arbitrators 
had stated that they could not act with- 
out full powers. On the 30th of June, 
tho plaintiff presented a petition stating 
that it was intended that the arbitrators 
should decide with general powers. That 
petition was presented to tho arbitrators, 
and not to the Judge. 

On the 2nd July, the defendant also 
presented a petition to the arbitrators 
consenting that the case should be decid- 
ed by them with general powers, 

The arbitrators held sittings on the 
2nd, 9th, and 22nd July ; on the 20th, 


(8) 12 S. D. A. Rep., Agra, 1863, 42, 
(4) 6 W. R., 60. 


* Regular Appeal, No. 107 of 1869, from n desree of the Judge of Bhaugulpore, dated 
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Baboo Bhawani Charan Dutt for the respondent in Case 
No. 868, and Baboo Debendra Narayan Bose for the respondent in 


24th, and 25th August ; on the Ist Sep- 


The form which they signed was as 


tember ; and on the 7th and 8th Decem- follows :— 


ber 1868. 

It is clear, not only from this, but from 
the reasons which Mr. Sandys has given 
for his decision that the arbitrators went 
into the matters in dispute vory fully. 

On the 10th of December, Moulvi 
Wahidadin wrote and signed a paper 
as his award; and on the 28th of De- 
cember, Mr. Sandys wrote and signed a 
separate paper, giving the reasons in fall 
for the conclusion at which he had 
arrived. These papers appear to have 
been filed in Court on that same 28th of 
December. 

On the 7th of January 1869, the defend- 
ant filed a petition of objection to the 
two papers which had been put in as 
the award of the arbitrators, objecting, 
amongst other things, that a number of 
khata books which had been filed as 
exhibits in the case had been given ont 
by the arbitrators without his consent,and 
had not been submitted to the Court, as 
required by the provisions of section 320, 
Act VII of 1859. He also objected 
that Moulvi Wahidudin in particular 
had decided the case on hearsay and 
rumour, and not on evidence. 

On the 29th January 1869, the Judge 
made this order :~ 

t The Court is of opinion that the arbi- 
‘trators should conjointly sign their 
‘award, with reference to the provisions of 
‘section $20. 

‘ Let the separate awards be sent to the 
‘arbitrators, with a copy of this order 
‘and with a request that the arbitratora 
‘will conjointly sign the award. | 

©The Judge considers that the recitals 
‘in the awards may be dispensed with, 
‘unless the arbitrators. especially desire 
‘ they should be filed. , 

‘The Judge annexes a form of award 
‘made (meaning perhaps ‘to be made’) 
‘by the arbitrators which, if correct, they 


‘can sign’ A 


‘We, the undersigned, having been 
‘appointed arbitrators, under section $15, 
‘Act VITE of 1859, for final decision of 
‘the guit herewith submit our award 
‘ander section 320, 

‘We award the plaintiff a sum of 
‘Ra, 22,828-8, with proportionate costs 
‘and interest on the said sum, from 
‘the date of institution of the suit ‘till 
‘the 10th December 1868, at one per 
‘cent. per mensem, and interest on the 
‘whole from this day (10th December) 
‘to date of realization, at one per cent, 
‘per mensem; and plaintiff must pay 
‘costs of defendant, on the unproved 
‘portion of the claim, at one per cent. 
‘per mensom from this 10th Decembor 


-‘ to date of realization. 


‘Waniwupin, 


tT. SANDYS, } Arbitrators, 


The signatures at the foot are in tho ` 


handwriting of the arbitrators, 


There is written in the margin of it and ` 
as part of the form,— The 10th Decem- . 


ber 1868, date of delivery of award.” 

Mr. Sandys also signed a minnte, and 
Wahidudin likewise signed a minnte, 
dated respectively as appears from the 
minutes themselves, which nre as fol- 
lows :— 

‘Isign this award, as formally required 
‘to do so, by the Judge’s proceedings of 
‘to-day’s date, but must respectfully 
‘decline its being unaccompanied by the 
‘recital of the award given by me on 
‘28th December last. I could not give 
‘such an award, without placing my 
‘reasons for the game on record. It is 
‘also the only record of what actually 
‘took place in connection with it, 


‘The 29th ey 


T. SANDYS, 
Arbitrator. 


. ‘Isign this award, as required by the 
‘t Judge’a proceediig of the 28th Janu- 
ary 1869, I thought it my duty to give 
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Case No. 741, contended that section 325 gives no appeal when 


the judgment is in accordance 


‘the grounds in my award, anticipating 
t that, in case my co-arbitrator, T. Sandys, 
‘Esq, should differ from me and the 
‘appointment of an umpire should have 
‘been necessary, that umpire would be 
‘able to give his opinion, by the 
t perusal of the grounds set out by both 
‘the arbitrators, respectively ; but as the 
‘said co-arbitrator has come to the same 
‘conclusion with me, I havo no objection 
‘in my recitals being now dispensed 
“with, 
* The 31st Jäniary } WAHDUDIY, 
1869. Arbitrator? 
On the 3rd of February 1869, the Judge 
took up and disposed very shortly of 
the objections made to the two papers 
filed at the end of December previous. 
On the same day he gave judgment in 
favor of the plaintiff as follows :— 
` * In accordance with tho award of the 
‘provisions of section 325, the Court 


, _ ‘decrees to the plaintiff a sum of 


` -4 Rg, 22,828-8, with proportionate costs 
‘and interest on the said sum, from the 
‘date of institution of the suit, till the 
* 10th of December 1868, at one per cent. 
‘per mensem, and interest on the whole, 
‘from the 10th December to date of 
‘realization, at one per cent. per men- 
‘gem ; and plaintiff must pay costs of 
‘defendant, on the unproved portion of 
‘ the claim, at one per cent. per mensem, 
‘from the 10th of December to date of 
‘ realization, 
*(8d.) H.R Mappooxs, 
‘ The 8rd February 1869, Judge? 
From that decree an appeal has been 
presented to this Court. The first point 
that I propose to consider is whether 
that decision passed on the Srd February 
1869 was a judgment passed in pursuance 
of the provisions of section 325, Act? 
VIII of 1859; because if that is the case, 
it is final, and no appeal lies, (After 
reading sections 322—325 of Act VIII 
of 1859, His Lordship continued) :— 


with the award— Madhusudan 


The first question is,—What was the 
award in the present ense ? 

Now I think it plain that the two 
papers which were sent in to the Judge 
signed, one on the 10th, and the other on 
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award ; and that the Judge, in remitting 


TEWARI 


those papers to the arbitrators, did so on - 


the grounds that the objection to the 
legality of those papers as an award was 
apparent on the face of the award. 

Now, the making of the award isa 
jodicial act that must be done by the 
arbitrators in the presence of one another 
and at the same time. Section 320 
appears to show that the award is to be 
one single instrument complete in itself. 

The decision contained in two papers 
signed by Mr. Sandys and Moulvi Wa- 
hidudin, if award it can be called, 
could only have been gathered from a 
comparison of the two papers above re- 
ferred to. If arbitrators were allowed to 
sign different papers expressed in differ- 
ent terms, though intended by them to 
show that they had arrived at the same 
conclusion, there would be no means of 
determining that the arbitrators were 
both precisely of the same mind as to 
what they had awarded and decided, 
except from argument and inference. 
The award could not be final and com- 
plete in itself, 

We have no doubt therefore that the 
Judge was quite right in sending back 
the papers to Mr, Sandys and Moulvi 
Wehidudin, and requesting thom to 
sign their award conjointly. The Judge so 
disposed of the matter on the ground 
that the illegality of the award was ap- 
parent on the face of it, 

Roscoe on Evidence, title, Action on 
an Award, says :—‘An award to be 
t made by two arbitrators must be signed 
t by them in the presence of each other, 
‘and at the same time and place. And 
‘it is no award unless so signed.’ 

e Moulvi Wahidudin’s decision is not 


322 


1871 

SasHtt 

CHARAN 
CHATTERJEE 

v. 
TARAK 
CHANDRA. 

CHATTERJEE, 


Lata Iswart 
PRASAD 


f. 
Bir Braygax 


TEWARI 


BENGAL LAW REPORTS, 


[VOL. VII. 


Das v. Adaita Charan Das (1) and Baboo Chintamun Singh v. 


Roop Kooer (2). Where the 


with tho papers, and wo do not know 
whatit was or what it contained. But 
by the decision of the Judge, we take it 
to be settled that the papers of the loth 
and 28th December were not an award. 
And indeed, for reasons already given, we 
think it clear that an award to be col- 
„lected from two papers separate and dis- 
tinct from each other, and signed at 
difforent times, could not be ‘an award. 

The papers of the 10th and 28th 
of December not being an award, the 
only .sward before the Judge was the 
paper signed and gent in by the arbitra- 
tors on or subsequent to the 29th of 
January 1869. The Judgment on this 
award, which was passed on the 3rd of 
February following, was therefore at 
most only five days ‘after the date of the 
award. 

The Judge, before passing that judg- 
ment, appears to have disposed of certain 
objections made by the defendant. But 
these were not objections to the award, 
but to the papers of the 10th and 28th 
of December which, as we have seen, were 
not an award. It appears to us plain, on 
considering the provisions of section 325, 
that the Conrt has no power to pass 
judgment according to an award under 
that section until after all objections to 
it have been finally disposed of, or until 
the time during which an application may 
be made to set aside an award has elapsed. 
It is clear that, down to that time, the 
Court is not in a position to say whether 
the Oourt can or will see cause to sot 
aside the award, or if no objection has 
been made, whether any application will 
‘be made to have the award set aside or 
not, or whether such application ought 
to be refased or not, 

It appears to me that, if a decree which 
was passed before the disposal of objec- 
tions to the award, or within ten days 
after the submission of the award to the 
Court, could be allowed to stand as a 


award is improperly made, no 


judgment under section 323, it would 
deprive the opposite party of the oppor- 
tunity of objecting to the award reserved 
to such party by the provision in 
section 324. After judgment has passed 
on the award under section $25, it is final. 
There is nothing in this section which 
empowers the Court which has pro- 
nounced judgment on an award to set 
aside such judgment by review or other- 
wise. , 

Now, in holding that a judgmont 
passed within ten days after the award 
has been submitted to the Court is not a 
decision under section 825, we are follow- 
ing a decision of a Fall Bonch of the 
Agra Sudder Court, in the case of Sunt 
Lall v. Baboojee (a). 

The judgment now appealed against 
was, in our opinion, not a judgment 
under the 325th section, and conseqnently 
not one against which no appeal lies. 
We think that the judgment and the 
decree of the Court below must be reversed 
with costs, 

It has beon pressed on us that the 
award which was made in pursuance of 
the suggestion of the Gourt on the 29th 
of January 1869 is itself bad, because it 
was signed by Mr. Sandys and Monlvi 
Wahidndin on different days, namely, 
the 29th and Sist of January respect- 
ively. Thore is no distinct evidence to 
show when the original signatures were 
affixed, and we aro not disposed to draw 
inferences onc way or the other on a 
matter on which, if the party intended to 
rely, he ought to have given distinct and 
positive ovidonco, Moreover, this point 
may be raised before tho Judge, where 
a satisfactory explanation may possibly 
be given. 


» (1) Ante, p. 316, 


(2) Case No. 353 of 1866: 31st August 
1866, 


(a) 12S. D. A. Řep., Agra, 1868, 42, 
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order ought to be made to admit it. If one is made, the High 
Court may set it aside; but not on appeal. 


We do not desire to do more than point 
ont to the Judge the principle of the law, 
on this subject. That principle is stated 
by the Chief Justice in the case of Kelut- 
chunder Ghose v. Tarachurn Koondoo 
Chowdhry (a) and Mahomed Akil v. 
Asudoonisa Bibi (b), and the rule appli- 
cable to arbitrators is shortly expressed 
in the ‘passage already cited from Roscoe 
on Evidence, page 324. The Judge 
appears to have understood that, because 
he remitted the award to the arbitrators, 
in order that they ought to sign it con- 
jointly. But this they did notdo. The 
Judge will consider whether it would 
not be proper again to send back the 
papers signed in pursuance of his former 
suggestion that an award may be duly 
and regularly signed by the arbitrators 
in the presence of each other. 

We desire to observe that it would 
have been better that the Judge should 
not have dictated the form of the award. 
The parties having consented to submit 
to the arbitration of the persons chosen, 
those persons should have been left free 
to draw up their award in whatever 
manner seemed fit and proper to them, 
If there were any error in their mode of 
procedure or in their award, the Judge 
should have pointed it out to them, and 
have allowed them to correct it, By 
suggesting a form, the Judge may pro- 
bably have prevented the arbitrators from. 
deciding on the separate accounts referred 
to in the judgment of the High Court, 

It has been bronght to our notice that 
the conduct of one of the arbitrators was 
exceedingly irregular in allowing certain 
papers of accounts and khatia books to 
be removed from the record. He at- 
tempta to excuse this conduct, but his 
explanation only makes the matter worse, 


Bection 320 provides that,—* When an 
e 


“ award in a suit shall be made, either by 
“ the arbitrator or arbitrators, or by the 
“ umpire, it shall be submitted to the 


(a) 6 W. R., 272. 


“ Court under the signature of the per- 
“gon or ns by whom it may be 
“ made, tect mith all the proel. 
“ ings, depositions, and exhibits in the 
“anit” 

Now, if Moulvi Wahidadin had parted 
with any booke and documents which had 
been pnt in in the course of the inquiry 
before the arbitrators, he would have 
done that which appears to be distinctly 
forbidden by section 320. But when he, 
as an arbitrator, took upon himself to 
allow books and papers which were en- 
trusted to him by the Court to be re- 
moved from the nathi, he was not only 
wrong as an arbitrator, but forgot his 
duty to the Court, as we are surprised to 
find that a judicial officer of his position 
and standing should have done. The 
documents were entrusted to him by the 
Court, and it was his plain and simple 
duty to return them to the Court. As 
an arbitrator, he had no right whatever 
to allow them to be removed from the 
nathi by any one. Still less was he 
justified in parting with these documents 
in a case where their genuineness and bona 
fides was in question. At the same time, 
we do not say or suppose that, in parting 
with those papers, he did so from any 
bad or improper motives, but he has un- 
doubtedly laid himself open to observa- 
tion by his conduct. 

We have a further remark to make re- 
garding the paper put in by Moulvi 
Wahidndin, and signed by him on the 
10th December 1868. It is clear that 
that had become a proceeding in the suit, 
and it ought not therefore to have been 
withdrawn from the record; but as laid 
down by section 320, it should have been 
returned to the Court along with the other 
papers of the record. More particularly, 
it ought not to have been withdrawn 
after the defendant objected to it, charging 
the Moulvi with haying decided the 
case on rumour and hearsay, and not on 
evidence. It is difficult to see how the 


(8) Case No. 258 of 1868; 14th December 867, 
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The opinions of the Full Bench were as follows :— 


NORMAN, J., Wo. 868 of 1870. (after stating the facts 
shortly).—It seems to me material to observe that, in order 
to set the Court in motion, and to establish its jurisdiction, 
a party coming under section 327 would have to show, first, that 
there has been a reference to arbitration; secondly, that an award 
has been made; thirdly, that his application is within six months 
from the date of the award. The application would be, I 
suppose, by a petition duly verified. A notice would then 
issue calling on the parties to the arbitration other than the 
applicant to show cause why the award should not be filed. 
That cause might apparently be that there had been no con- 
sent to the reference, that no award had been made, or the like. 
If such party, in showing cause, should seek to introduce new 
facta, and to rely on matters not appearing on the face of the 
petition of the applicant, he would have to bring those facts to 
notice by a verified petition or statement on his own part. It 
appears to me that, if the Judge should see that there was a real 


Judge could have decided on that objec- acquiesce in holding that the last award 
tion satisfactorily after he had allowed of the arbitrators is bad, because it was 
that paper tobe withdrawn and kept back signed by the arbitrators, one on the 29th, 
by Moulvi Wahidodin. Our impres- and one on the 30th. A decision of a 
sion is that, for reasons suggested by Court would not be set aside on a ques- 
us above, as it stands at present, the tion of form, which [hold this to be; 
award is bad. We leave it tothe Judge, much leas an award of arbitrators. It 
on hearing any objections made by the did not in any way affect the decision of 
dofendant, or on the application of the this case on the merits. As, however, 
plaintiff for that purpose, to remit the my learned colleague is of an opposite 
award to the arbitrators under the provi- opinion, Iam ready to concur with him 
sions of the 323rd section, if he thinks in remanding this case to the Judge, in 
that the ends of justice will be served order that he may take steps to have the 
thereby. We think that, with the award award formally signed by the arbitrators 
tobe returned to the Court after such at the same time, and not on different 
remittal, all books and exhibits, together dates, I think also that there must be a 
with the proceedings which have beenre- remand, in order that the appellant may 
moved from the rathi, including the obtain ten days’ time after the award is 
decision of Moulvi Wahidudin should signed within which to prefer any objec- 


` de brought into Court with the award. tions he can legally urge against the 


The money which was paid into Court by award. I think that Moulvi Wahid- 
the defendant will remain in Court until ndin’s decision, as originally sent, should 
farther orders, which the Jndgo will pass be restored to the record, as woll na the 
on the subject. account books which that officer allowed 


Jackson, J—I am not prepared tọ the plaintiff to take nway. 
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and substantial contest between the patties as to whether there 
had been a consent to reference, or whether an award had been 
made, he should refuse to decide the matter on the conflicting 
statements or verified petitions of the parties. He ought to 
treat it as a sufficient cause why the award should not be filed, 
and leave the applicant to his remedy by suit on the award. 

It seems to me that the only order which the Judge is em- 
powered to make under section 327 is simply an order that the 
award shall be filed. When the award is filed, it is to be enforced 
under the provisions of Chapter VI, Act VIII of 1869. Now 
the mode’ of enforcement of an award is by passing judgment 


and making a decree in accordance with the award. The judg- 


ment and decree which have been passed in the present case 
appear to be irregular. The conditions under which judgment on 
an award is to be pronounced seem to be prescribed by section 325. 
It is only in case the Court shall not see cause to remit the 
award, and if no application has been made to set aside the 
award, or if such an application has been made and refused, that 
the Court is empowered to pass judgment on the award. 

I am disposed to think that an award filed under the provi- 
sions of section 327 stands in precisely the same position as an 
award submitted to the Court under section 320. In both 
cases, before passing final judgment, the Court is empowered 
by section 322 to modify or correct the award; by section 323 
to remit the award for reconsideration, first, if the award has 
left undetermined some of the matters referred to arbitration, 
or determined matters not referred to arbitration ; secondly, if it 
is so indefinite as to be incapable of execution; thirdly, if an 
objection to the legality of the award is apparent on the face of 
the award; and, lastly, by section 324, the Court is empowered 
to set the award aside in certain cases. 

The judgment, if given according to the award, under sec- 
tion 325, has a particular quality; it is final. But it should be 
observed that the judgment which is to be final is a judgment 
in accordance with the provision of section 325. Now, suppose 
in a case of reference by order of Court, instead of allowing 
the parties ten days’ time in which to apply to set aside or 
correct the award, the Judge were forthwith, without hearing 
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objections to the award, to make a decree in accordance 
with the award, I think there can be no doubt but that such 
judgment and decree would not be such as is declared by 
section 325 to be final; see’ Maharaja Jaimangal Sing v. 
Mohanram Marwari (1) and Sunt Lall v. Baboojee (2). 

In the present case the Moonsiff, who was empowered by sec- 


‘tion 327 to make an order that the award should be filed, instead 


thereof at once gives judgment that the award be enforced. 
That judgment is apparently not such a judgment as is contem- 
plated by section 325. It may be suggested that, although sec- 
tions 322, 323, and 324 provide ample means for checking irregu- 


_ lavities and correcting errors in the award, there are no means of 


correcting the error, if the Judge, in dealing with an application 
under section 327, comes to @ wrong decision upon the question 
whether the parties consented to the reference. 

It is clear that a judgment on an award is not one from which 
no appeal lies. It is only if the judgment be in accordance with 
the award that the judgment is final and cannot be disturbed. 
Therefore, in order to make a final judgment, there must be, first, 
an award; and, secondly, a judgment in accordance with that 
award. It would follow that any objeetions which go to show 
that there is no award, would show that the judgment is not-final. 
I think, for instance, that the defendant might object that the 
award was a forgery, which is one of the objections in No. 741 
of 1870; that it was made by persons other than the arbitrators 
named in the submission, as in the case of Baboo Surubjeet 
Narain Singh v. Baboo Goureepershad Narain Singh (3). In 
such cases there. would be no award in fact. 

So again, if a Judge were to treat a mere statement of 
account made by a person having no authority at all as an arbitra- 
tor, such, for instance, as.an account drawn up by the servants 
of a mercantile firm showing the balances due to the partners, 
as an award, an order for the filing of sucha document would 
not make it an award. : 

It seems to me to follow that if, after a valid revocation of 
their authority, persons who had been named as arbitrators were 

(1) Ante, p. 819. ,  (8)7 W. R, 269, 


(2) 128. D. A, Rep, Agra, 1863, 42 
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has by the provisions of section 327 shown great considera- 
tion to parties who, instead of coming into Court, settle their dis- 
putes by private arbitration. But the law contemplates that there 
has been a bond fide award, which is sought to be executed, and 
there can be none, unless the parties were consenting to it. 
The law gives no countenance to fraud, and yet the Civil 
Courts might do so were the Judges to determine, under the 
provisions of section 327, questions relating to the genuineness 
of the award, and no appeal were admissible from their decision 
on the matter of fact, as in other cases when a decision on the 
fact is open to appeal. If the Civil Court under the provisions 
of section 327 can entertain, as an objection to the enforcement of ` 
an alleged award, any question as to its being genuine, or made 
with the consent of parties, and on the evidence before it deter- 
mine in favor of the genuineness of the award, and then draw 
up a judgment in conformity with that award, which judgment 
is final, then there is room to fear that much injury may be 
done without remedy. I have no doubt that a judgment drawn 
up in conformity with an award is final, but I think a judg- 
ment of the kind cannot be made when the fact of the award 
having been made with the consent of parties is disputed. The 
law, so it appears to me, contemplates that an award of some 
kind has been made with consent of parties, which one or other 
of them seeks to have enforced, and therefore, before a Civil 
Court can proceed under section 327, the fact of an award 
having been made must be admitted by the parties, and the objec~ 
tions which the Court can dispose of are objections to its being 
carried out as a decree of Court. When the fact of the arbitra- 
tion is denied, or the award is challenged as a forgery or 
collusive, the Court should, I think, hold its hand, and refer the 
petitioner toa regular suit to try the validity of the award. 
If, however, it proceed to try the whole cause on its merits, an 
appeal would lie in the usual course, for the Court would in such 
case have tried questions which, under the circumstances, it had 
not authority to try. “The objéctions which may be raised to the. 
filing of the award, and‘can be disposed of by the Court under 
the provisions of section 327, are of a kind which relate to the 
carrying out of the award, such as subsequent arrangement, full 
ry s 
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satisfaction, payment, and the like; and if these objections be 
rejected, and a judgment be drawn up in conformity with the 
‘award, such judgment would, I apprehend, be final. 


Kemp, J.—I am of the same opinion. 


PAUL, J., No. 868 of 1870.—This was an application under 
section 327 of Act VIII of 1859 to enforce an award made 
under a reference to arbitration out of Court. According to 
section 327, an application of this kind is required to be 
numbered and registered asa suit; and this requisition having 
been duly observed, a notice was served upon the defendants 
requiring them to show cause within a specified time why the 
award should not be filed in Court. The defendants appeared 
to show cause; they apparently admitted the submission to 
arbitration, but objected to the award on several grounds, 
Some of these grounds were highly technical and frivolous, and 
were very properly disposed of by the Moonsiff as untenable. 
The remaining grounds were levelled at the validity of the 
award, and, in consequence thereof, three issues were fixed 
for trial :— 

lst— Whether the award was liable to be set aside on the 
ground of misconduct of the arbitrators. 

2ndly.— Whether it was true that the arbitrators pronounced 
their decision after a repudiation of further proceeding by-the 
defendants. 

3rdly.— Assuming that this was so, whether sufficient grounds 
existed for the repudiation of the arbitrators. 

The 2nd and 8rd issues in reality resolve themselves into the 
lst issue, as they equally with the 1st issue relate to misconduct 
imputed to the arbitrators. It may be observed in passing that 
the ground of misconduct, as vitiating an award, is expressly 
recognized in section 324. The Moonsiff duly tried the above 
issues, and deciding them against the defendants upheld the award, 
_ and decreed the suit in favor 8f the plaintif. It: would have 
been more regular to have followed the course of procedure 
indicated in section 327, namely, on deeming the cause shown 
jnsufficient, to have ordered the award to be filed, then to 
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1871 have pronounced judgment in terms of the award, and to 
gasart have drawn up a decree accordingly. The single order 
Cuarrensge passed in the case is substantially composed of the order, 
OARE judgment, and decree which I have just mentioned as contem- 
Cuarrsrsez. plated by the Code of Procedure, From this decision of the 
Lara Iswarr Moonsiff, an appeal was preferred to the Officiating Subordinate 
ee Judge, who, on the case coming on before him, held that no 
Bre TANTAY appeal lay, and consequently dismissed it. From this decision’ 
an appeal was preferred to the High Court. This appeal came 
on to be heard before the Chief Justice and Mr. Justice Mitter. 
Both their Lordships were clearly of opiuion that no appeal lay 
from the decision of the Moonsiff to the Subordinate Judge, but 
they were induced to refer the question whether an appeal lies 
or not, in consequence of a decision pronounced by a Division 
Bench of the High Court (Steer and L. S. Jackson, Jd., 
presiding) in Hulodhur Sungiree v. Gunesh Santhal (1) not 
having been noticed in, nor over-ruled by, a decision of the Full 
Bench in Baboo Chintamun Singh v. Roop Kooer(2). This refer- 
ence, therefore, clearly raises the question whether the decisions 
in Hulodhur Sungiree v. Gunesh Santhal (1) and Madhusudan _ 
Das v. Adatta Charan Das (3) are correct or erroneous. 

In order to answer the question, it is necessary’ to consider the 
various proceedings which are to be taken before an award mate 
under a reference out of Court cau be enforced. As previously 
remarked, an application to have the award filed in Court must 
be first made. On this application notice issues to the parties 
against whom it is intended to enforce the award calling upon - 
them to show cause against the filing of the award. On cause 
being shown, a decision must be come to in one of two ways, 
either that the cause shown is sufficient, in which case the award 
cannot be enforced in a summary manner, or that the cause shown 
is insufficient, and the application to have the award filed is granted. 
The decision must conclude with an order, either refusing or grant- 
ing the filing of the award. Itappears to me that an order direct- 
ing the filing of an award is not & decree in its ordinary signifi- 
cation; and being in its nature a proceeding ancillary to the 


(1) 6 W. R., 60. . (8) Ante, p. 316. 
(2) Oase No. 353 of 1866: 31st August 1866. 
LJ 
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passing of judgment and decree, it is an order made in the 

course of a suit (commenced by an application) and relating 

théreto, prior to decree. Consequently, under the terms of sec- 

tion 363 of Act VIII of 1859, no appeal lies from such an order 

or from the decision of the Moonsiff on which it is based. It is 

however contended, on the authority of the case in Syad Wali 

Alam x. Mussamat Bibi Nasran (1), that an order of this 

description is in reality a decree; if thia were so, no further 

decree would be necessary under the provisions of sections 327 

and 325, but it appears clear that, unless an order directing 

an award to be filed is followed up by judgment and decree, no 

‘execution can issue. If the Legislature intended to attribute 
to such an order, the efficacy and force of a decree, the latter 

part of section 327, would have been worded differently, it 

would have run thus:—If no sufficient cause has been shown 

against the award, the award shall be filed and enforced as an 

ordinary decree under the provisions of this‘Act.” This, however, 

is not the language of the section; and I have already shown 

that the order for filing an award is not a decree. 

The decision of the Division Bench in Hulodhur Sungiree 

v. Gunesh Santhal (2) is mainly rested on an earlier decision of 

the same Division Bench and on a more recent decision of a 

Division Bench consisting of the late Chief Justice and 

Mr. Justice L. S. Jackson therein referred to. The latter 

authority, z. ¢., the more recent decision, is of little or no weight 

with reference to the question submitted to us, as in that case 

the appeal was dismissed on the ground that, in the circum- 

- stances attending it, no-appeal lay. The former authority, 
namely the éarlier decision, has not been shown us; I am, 
therefore, ignorant of the reasoning contained in it, and cannot 
test its ratio decidendi, The decision in Hulodhur Sungiree v, 
Gunesh Santhal (2), considered independently of the reasoning 
which led to it, must be taken to have ruled that an appeal lie, 
from an order deciding against the want of consent to the agree- 
ment of reference raised by the defendant. I can find nothing 
in the proceedings prescribed by Act VIII of 1859 for the 


7 e 
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1871 enforcement of an award made on a reference to arbitration out 

Sanur of Court, which warrants the conclasion arrived at by their Lord- 

Pacers ships in the case last cited. I must confeas, however, that I 

Tarar entertain grave doubts as to whether section 327. intended to 
CHANDRA : 

. Cuatreasex, provide for the enforcement of an award when the order of 

Lata Iswarr reference under which the same is based is disputed by the 


Haast defendant. That section seems to take for granted two things, 


a PRANTAN namely that the matter has been referred to arbitration, and an 
award has been made, and then provides for the enforcement of 
such an award. I should say that the denial of an order of 
reference by the defendant ought to be considered “ sufficient 

. cause” shown against the award within the meaning of sec- 
tion 327. The Judges of the Courts at Westminster frequently 
refuse applications by way of motion for the enforcement of the 
terms of an award when the points raised against the validity of 
an award are nice and difficult, leaving the party applying to his 
remedy by action (see instances in Wright v. Graham (1), and 
Barton v. Ranson (2) ). L do not see why, when serious questions 
of faot which go to the root of the award arise, or when difficult 
questions of law arise as to the validity or construction of an 
award, such matters should not be held to amount to sufficient 
cause within the meaning of section 327. I do not think, when 
under section 326, an application to file an agreement to refer 
to arbitration is met, on showing cause, by the statement of the 
defendant that the agreement is a forgery, the Civil Court 
would entertain and try the preliminary question of forgery so 
raised between the parties. The Civil Court would be quite 
justified in holding, and would doubtless hold, thé denial of the 

e defendant to be sufficient cause against the agreement, and leave 
the party applying to his legal remedy. If this be so, there is 

no reason for holding that the cause to be shown against an 

- award made on an agreement to refer out of Court, which may 
traverse (amongst other matters) the making of the agreement 

to refer, should so far as this traverse or denial is unanswered be 
different to and of. wider opération (so as to neceasitate the 

ruising and trial of an issue thereon) than the cause which may 


(1) 18 L. J. Ex, 29. e (IMAW, 
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be shown under section 326, as regards the same traverse or 1871 
denial. Moreover, our Indian Legislature, which guards most SasmrT 
carefully the interests of the revenue in matters of litigation, CHATTER 
could hardly have intended that the right to recover possession Tarar 
of landed property of great value under a disputed award, CmarTERJER. 
should; with all the intricate issues. of law and fact relating Lara Iswart 


thereto; be tried in a summary manner upon and pursuant to Peisan 


an application engrossed ona stamp of 8 annas. Unless such PS R Buain 
æ construction be put on'the terms of section 327 as would 
exclude the trial of all sorts of difficult questions of law and fact 
which would arise in an action upon an award disputed by the 
defendant, and would limit the operation of that section as far 
as judicial decision is concerned to the determination of causes 
and matters specified in sections 324 and 325, the decisions of 
Subordinate Courts, pronounced in the course of summary pro- 
ceedings on matters arising out of a contested award, would 
stand on a different footing from decisions of the same Courts in 
regular suits and relating to the same matters ; the former being 
conclusive and final, and the latter inconclusive and open to 
appeal. This anomalous state of things furnishes an additional 
and forcible argument in support of the contention suggested 
with reference to the words “ sufficient cause” in section 327, 
and generally to the terms of that section. 

Having regard to the appeal addressed to us in the interests 
` of justice by the pleaders who have argued the affirmative of 
the question submitted, against the inexpediency and injustice 
of laying down a rule of law which would hold as conclusive a 
single judgment in matters of vital importance, bearing in mind 
- that it was assumed in the ease in Hulodhur Sungiree v. Gunesh ~ 
Santhal (1) that a Subordinate Court was competent to decide in 
a proceeding under section 327 the issue of agreement or no 
agreement to refer to arbitration arranged out of Court, and 
believing it possible that, on the basis of this assumption, the 
argument against the injustice of concluding parties by a single 
judgment might have prevailed so as to have led to the decision 
in that case, I have been in a manner forced to consider what 
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construction should be put on section 327. I trust the construc- 
tion I have suggested, and the consideration I have bestowed on 
section 327, will have the effect of eliminating what I may be 
permitted to designate the disturbing element already adverted 
to as existing in Hulodhur Sungiree v. Gunesh Santhal (1), 
and of allaying the contention and anxiety felt in the cause 
of justice, and expressed in the course of the argument adduced 
in support of the right of appeal against which I am about 
to decide. 

On the whole, then, for the reasons I have given, as’ well 
as for the reasons advanced by both their Lordships, the Chief 
Justice and Mr. Justice Mitter, I am of opinion that the deci- 
sions in Syad Wali Alam v. Mussamat Bibi Nasran (2), 
Madhusudan Das v. Adaita Charan Das (3), and Hulodhur 
Sungiree v. Gunesh Santhal (1), so far as they are relevant 
to the question before the Court, should be expressly over-ruled, 
and the question submitted should be answered in the negative. 

No. 741 of 1870.—The question submitted in this case is— 
When an award has been filed,.and judgment given in accord- 
ance with it under the provisions of section 327 of Act VIII of 
1859, is such judgment open to appeal ? 

Section 327 provides, “if no sufficient cause be shown against 
the award, the award shall be filed and enforced as an award 
made under the provisions of this Chapter.” The provision for 
passing judgment is contained in section 325, which in substance 
states that, if the award be upheld, the Court shall proceed to 
pass judgment according to the award. The same section 
further enacts that, “in every case in which judgment shall 
be given according to the award, the judgment shall be final.” 
In the present case judgment was given according to the award, 
it is therefore final. If this was the only point intended to 
be referred, it is wholly unnecessary to discuss any decisions on 
the subject, as the words of the law are perfectly clear. My 
answer, therefore, to the questign submitted is that the judgment 
given according to the award is final, and not open to appeal. 


(1) 6 W. R., 60. e (8) Ante, p. 316, 
(2) 3 B. L. R., App., 104. ° 
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Tf it was intended to submit in this case for the consideration 1871 
of a Full Bench the question referred in Special Appeal No. 868 _Sasurt 
‘ of 1870 as to whether an appeal lies from the decision of a CuartenmE 
Moonsiff directing the filing of an award made under a reference Tarar 
out of Court, I desire to refer to my judgment in the last case Cuarrensen. 
in which I have considered at some length this question, for the Lara Iswarr 
proper’ answer, namely that no appeal lies. 

In this case, I observe that the Moonsiff, after having allowed ar 
oral evidence to be adduced on the subject of the issue, whether 
the defendant consented or not to refer matters to arbitration, 
decided upon such evidence against the defendant, and held 
that he had consented. If the views I have expressed in the last ° 
case, with reference to the meaning of section 327 are correct, 
, the denial by thə defendant of the submission to arbitration 
should have been held to amount to sufficient cause shown 
against the award, so as to have stayed further action on the 
part of the Court. As, however, no appeal lies in this case, 
any error which has been committed cannot be rectified by this 
Court sitting as a Court of Appeal. If the parties consider the 
position I have advanced tenable, they will probably take proper 
steps to have the decision of the Moonsiff set right. 


[ORIGINAL CIVIL.) 


Before Mr. Jusiice Phear. 
BALARAM MULLICK axp anornze v. E. R. SOLANO, 1872 
Act VIII of 1859, s. 81—Execution of Decree—Jurisdiction. 


The words, in section 81 of Act VIII of 1859, “‘ where the defendant is about to 

dispose of his property or any part thereof, &c.,” refer only to property within the 

. jurisdiction of the Court where the suit is pending ; therefore, where an order under 
that section by the 1st Subordinate Judge of the 24-Pergunnas in respect of property 
in Calcutta was sent up to the High Court, in order that it might be endorsed in ` 
accordance with the provisions of section 1 of Act XXIII of 1840, the High Court 
refused to endorse it. e 
~ In re Abraham (1) not followed. 


An order dated March 2nd had been made in this suit by the 
lst Subordinate Judge of the 24-Pargunnas, to restrain Messrs. 


@) 6 Bom. H. C. £70, : 
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Mackenzie, Lyall and Co., of Calcutta, from paying over the 
proceeds of certain property which the defendant had directed 
them to sell, in view of his proceeding to England, 

The order was as follows :— 

“Whereas the aforesaid plaintiffs have represented that the 
defendant is about to leave this country for England after selling 
all his moveable property, and have applied for the attachment 
of Rs. 1,500 out of the sale proceeds of the said property, the 
sale of which is stated to be conducted by you this day, the 2nd 
instant, at the house of the defendant in Bhowanipore, you are 
hereby prohibited from making payment of the said amount of 
Rs. 1,500, or whatever sum may be due by you to the said defend- 
ant on account of the sale proceeds of the said property, to the 
defendant or to any person whomsoever, until the further orders 
of the Court.” 

The notice was directed to be served within the local limits of 
the jurisdiction of Her Majesty’s High Court of Judicature at 
Fort William in Bengal, by the Sheriff as required by Act 
XXIII of 1840. 

That Act provides that “a copy of such writ, warrant, or other 
process, authenticated as such by the attestation of the Court, 
Judge, or Magistrate signing or issuing the same, accompanied 
by a certified translation in the English language, shall be 
presented to any Judge of Her Majesty’s Courts, who may there- 
upon under his hand and signature endorse and direct the same 
to be executed within the local limits of Her Majesty’s Courts by 
the Sheriff, &c,” 

The order with'a translation was sent to the High Court for 
endorsement as provided in Act XXIII of 1840. Mr. Justice 
Phear, on 4th March, made the following note on the order :— 

“ It appears to me that this notice of attachment is made with- 
out jurisdiction, and I therefore cannot endorse it.” 

The order was returned to the Court of the 24-Pergunnas, 
but was sent beck with aletterjn which the Judge referred to the 
case of In re Abraham (1) for the consideration of the High Court. 


Mr, Evans now again presented the order for endorsement. 
He referred to the case of Ix re Abraham (1) and Act XXIE 


. (12) 8 Bom. E. C, 17 
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of 1840, and Act VIII of 1859, section 81, and contended that 1872 
the first provisions in the latter section, viz., “where the defend- Pamaran 
ant is about to dispose of his property or any part thereof,” . p Sorano. 
applied to property, either within or’ without the jurisdiction of 


the Court making the decree. 


Pusar, J.—During the experience, I may say considerable 
expérience, which I have now had in this Court, I have been 
obliged to consider the scope of this section very many times, 
and I certainly feel myself unable to take the view which was 
taken of it by the Judges of the Bombay Court in In re Abra- 
ham (1). I apprehend that express words are necessary in order 
to give to a Court of locally limited jurisdiction a power of . 
action beyond its local limits. I don’t find any words sufficient 
for this purpose in this section. It appears to me that the com- 
mon sense meaning of the section is that the property there 
spoken of is property within the jurisdiction of the Court, viz., 
property which, when the decree is made, the Court would be 
able to reach and make available in satisfaction of the decree. 
That does not seem to me a reasonable construction of the section 
which makes the intention to dispose of property anywhere in 
the world, in England or America for instance, the event or con- - 
tingency for founding the power of attaching it, intended by the 
Legislature to be alternative to removing the property out of the 
local jurisdiction. J see nothing in the Act to indicate that the 
Legislature intended an extra-jurisdiction power of attachment to 
be given to a local Court before judgment, and therefore, before 
the merits of the plaintiffs claim against the defendant have been 
heard and determined, while it most distinctly left them without 
that extra-jurisdiction power of attachment after decree, i. e., ` 
at atime when the merits between the parties had been ascer- 
tained, and it might be expected that Courts would be endued 
with the fullest power of giving relief to the judgment-creditor. 
I am unable to alter the view with regard to the scope of this 
section which I have already expyessed. J think the order made- 
js ultra vires, and I cannot therefore endorse it. 

Application refused. 

Attorneys for the plaintiffs : Messrs, Swinhoe Law & Co. 

(®) 6 Bom. H, "Oy $70. 
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[APPELLATE CIVIL.], 


Before Mr. Justice Macpherson and Mr. Justice Glover. 


SHEIKH MAHOMED CHAMAN (Pramrier) v. RAMPRASAD 
BHAGAT AND OTHERS (Dersnpants)*, 


Act VIII of 1869 (B. C.), 8. 6—Righi of Occupancy. 


A, and B. jointly obtained a potta of apiece of land from the zemindar for a 
period of five years. , Afterwards A. alone obtained a potta for another period 
of five years. Upon the expiry of this period, A.held on for two years longer, 
when ho was dispossessed by the zemindar. In asnit by A. for recovery of pos 
session on the ground that he had acquired a right of occupancy. 
` Held, that he had not acquired a right of occupancy. (1) 

Tars was a suit to recover possession of 24 bigas and 15 
biswas of jaghir land, on the ground that the plaintiff had 
acquired a right of occupancy under a potta of 5th Chaitra 
1263 (17th March 1857) on an annual jumma of Rs. 90, but that 
the defendant, Sheikh Akbar Ali, had forcibly dispossessed him 
on the 25th June 1870. 
` The defence set up was that the plaintiff had no right of occu- 
pancy; that the defendant, Sheikh Akbar Ali, had obtained a 
lease from the zemindar defendant, Ramprasad Bhagat, dated 17th 
December 1869, for a period of five years ; that the plaintiff and 
one Khoda Baksh had obtained a lease from the zemindar on 5th 
Chaitra 1263 (17th March 1857) for a period of five years; that 
in 1269 (1862), the plaintiff alone applied to the zemindar for and 
obtained a lease for a period of five years; that on the expiry of 
the term of the lease, he cultivated the land in 1276 (1869-70) 
without a potta. 

The Moonsiff found that a potta had been granted to 
the plaintiff and his brother Khoda Baksh; that under this 
potta, the plaintiff had been in possession of the land in dispute 


* Special Appeal, No. 763 of 1871, from a decree of the Subordinate Judge of 
Bhaugulpore, dated the 25th May 1871, reversing a decree of the Moonsiff of that 
district, dated the 22nd December 1870. 


(1) Soe Pandit Sheo Prokasp Misra v. Ram Sphoy Sing, Ante p. 166. 
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from 1264 (1857-58) to 1277 (1870-71); that he had been dispos- 
sessed in 1278 (1871); that as he had been in possession of the 
land in‘dispute for a period of more than twelve years, he had 

` consequently acquired a right of occupancy. He accordingly 
passed a decree in favor of the plaintiff. 

On appeal, the Judge held that, as the first potta had been 
granted to the plaintiff and Khoda Baksh for five years, as after 
the expiry of that period, that is in 1269 (1862), the khas posses- 
sion of the plaintiff commenced, and as consequently he had 
been in possession for only eight years, he had not acquired a 
right of occupancy. He accordingly dismissed the plaintiff’s suit. 


The plaintiff appealed to the High Court. 


Baboo Bhawani Charan Dutt, for the appellant, contended that, 
under section 6, Act VIII of 1869 (B. C.), the possession of the 
appellant with Khoda Baksh was sufficient. 


Baboos Tarak Nath Dutt and Tarak Nath Palit, for the 
respondents, were not called upon. 


The judgment of the High Court was delivered by 


Macruerson, J.—It appears to me that the Subordinate 
Judge is right in holding that the plaintiff has not acquired 
a right of occupancy. The twelve years’ occupancy on which 
‘ he relies is made up in this way. First, he and one Khoda 
Baksh held the land for five years, under a potta granted to 
them both. Since the expiry of the term of that potta, the 
plaintiff has alone been in occupation for seven years. And he 
now contends that this constitutes twelve years’ occupation, giv- 
ing him aright of occupancy under section 6, Act VIII of 1869 
(B. C.) 

In my’ opinion the right of occupancy acquired under 
section 6 must be an occupancy qf one and the same kind, that 
is to say, it must be occupancy by the person pleading it, or by 
his father or some other person from whom he inherits. Here 
the first five years’ occupancy relied on by the plaintiff were 
years during which the land was cultivated and held, not by the 
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-plaintiff alone, but by the plaintiff and Khoda Bakeh. It seems 


to me that this is a distinct and different holding from the subse- 
quent holding by the plaintiff alone. The plaintiff has there- 
fore failed to prove that he cultivated or held the land for twelve ` 
years, and thereby acquired a right of occupancy. The appeal 
must be dismissed with costs, 

Appeal dismissed. 


See 


[ORIGINAL CIVIL.J 


Before Sir Richard Couch, Kt, Chief Justice, and Mr, Justice Macpherson. 
J. 8. DODS aw orners (Deraxpants) v. C. E. STEWART (Puarnrirr.) 


Charter-party—Freight—Bill of Lading—Liability of Master where Quantity signed 
for is more than Cargo actually shipped—Practice in hearing Counsel. 


The plaintiff chartered a ship, of which he was master, to one O. H. C. of 
Calcutta, under a charter-party by which it was agreed that the ship (which was 
then at Melbourne) should proceed to certain ports, and there load n cargo for 
Calcutta; “ the cargo to be delivered to the charterer at Calcutta, on being paid 
freight at and after the rate of the lamp sum of £1,150 for the full reach of the 
ship ; tho said freight to be paid on the unloading, and right delivery of the cargo 
as customary, less any advances that may have been made.” On the arrival of the 
ship at Calcutta, C. H. C. requested the plaintiff to deliver the cargo to the defend- 
ants as his agenta, which the plaintiff agreed to do on having payment of the 
freight guaranteed by the defendants. The defendants were bond fide holders of 
the bills of lading which had been signed by the plaintiff in respect of the cargo. 
They sent to the agents of the plaintiff in Calcutta the following Tetter,“ as it will 
be necessary for us for the protection of our ifterests to get delivery of the cargo, 
and as we do not care about further trouble in the matter, wo agree to gunrantee 
payment of the balance of freight due on the charter-party, less any claims for 
short delivery, &c.”” On unloading there was found to be a deficiency in quantity 
between the goods mentioned in the bills of lading, and those actually shipped and 
delivered. Held that notwithstanding this the plaintiff was entitled to the whole 
of the freight specified in the charter-party, and was justified in keeping the 
cargo until the freight was paid. 

THIs was au appeal from a decision of Mr. Justice Phear, 
‘dated 25th August 1871. The suit was brought to recover the 
sum of Rs. 10,087-12-5, alleggd to be due from the defendants 
to the plaintiff on a guarantee, dated 14th June 1871. -The 
plaintiff was the master of the ship Charmian ; the defendants 
were the members of the firm of Kerr, Dods and Co., carrying 
on business as merchants gnd ‘agents in Calcutta. 

e 
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The plaint stated that the plaintiff, on 19th January 1871, 1871 
chartered his ship then lying in Hobson’s Bay, Melbourne, toone / S Dons 
C. H. Compton, carrying on business in Calcutta under the name C.E 8rewarr. 
of Compton and Co., under a charter-party by which it was 
agreed, that “the said ship being tight, staunch, and strong, 
should with all convenient speed proceed to Geographe Bay and 
or Koomanah Bay and or Freemantle, and there load from the 
charterer’s agents a cargo of timber, railway sleepers, sawn tim- 
ber, horses, &c.; or other legal merchandize, and being so loaded 
should proceed to Calcutta, and deliver the cargo as directed 
by the charterers on being paid freight at and after the rate of 
the lump sum of £1,150 for the full reach of the ship; the said , 
freight to be paid on the unloading and right delivery of the 
cargo as customary in net cash, at the exchange of the day 
of six months’ Bank drafts in London, less any advances that 
may have been made; the captain to sign bills of lading at 
any rate of freight the charterers or their agents may require 
without prejudice to the charter-party, but the aggregate amount 
not below the chartered amount, the ship to be consigned to the 
charterer’s agent at port of loading and discharge free of com- 
mission ;” that on the arrival of the ship in Calcutta on Ist 
June 1871, the said C. H. Compton requested the plaintiff to 
deliver to the defendants as his agents, the cargo which had 
been shipped in Australia under the charter-party, and the 
plaintiff agreed to do so on having payment of the freight of 
the cargo according to the terms of the charter-party guaranteed 
by the defendants, whereupon the defendants, on 14th June 1871, 

-wrote to the agents of the plaintiff in Calcutta, Messrs. Finlay, 
Muir and Co., the following letter. 

“We have your letter of date. We thank you for the extract from 
Lees on Shipping, but as we happen to have that work by us, it did uot 
afford us any further enlightenment on the subject of the chartered 
freight per Charmian. As however, it will be necessary for us for the 
protection of our interests to get delivery of the cargo, and as we do not 
care about further trouble in the mafer, we agree to guarantee payment 
of the balance.of freight due on the charter-party, less any claims for 
short delivery, &c.” 

The plaint went on to state that the plaintiff thereupon delivered 
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1871 the cargo, but though he had demanded it, he had not been 

J. 8. Poos paid the freight for the same either by the defendants or by C. H. 

C.E.Srewanr. Compton. The defendants, in their written statement, stated 

that they were bond fide holders for valuable consideration of 

bills of lading which had been signed by the plaintiff, and deli- 

vered to Messrs. Compton and Co., for an aggregate quantity of 

26,094 pieces of timber, it being specified in the bills of lading 

that freight was to be paid in Calcutta in accordance with the 

terms of the charter-party ; that they accepted the bills of 

lading believing that they truly represented the goods shipped on 

board the Charmian, and in that belief they had accepted and 

. paid, or accepted and become liable to pay certain bills of 

exchange in favor of the National Bank of Australia; that the 

bills of lading had been deposited with the Bank of Australia 

as security for payment of the bills of exchange, and had been 

discounted by the bank in Australia, and the amount less dis- 

count paid to the agent of the charterers in Australia; that 

the defendants on the acceptance and paymeut of the bills of 

exchange became entitled to, and received the bills of lading 

and shipping documents from the Chartered Mercantile Bank, 

who had received the same from the Bank of Australia; that 

the defendants found there was a large deftciency of 3,846 

pieces of timber, below the number mentioned in the bills of 

lading, as having been loaded on board the ship, and that deli- 

vored in Caleutta, which the defendants claimed to have made 

good to them, The defendants submitted that the plaintiff was 

not entitled to the freight, umtil he had duly unloaded and 

delivered the cargo specified in the bills of lading signed by him 

P in terms of the charter-party ; that they had always been ready 

and willing to perform their guarantee to pay the balance of 

freight due on the charter-party, less any claims for short 

delivery ; and that until the claims for short delivery had been 

ascertained, and allowed by the plaintiff, the plaintiff was not 

entitled to call on the defendants to perform their guarantee; 

and that this suit, if rightly Brought against them, had been 

‘brought prematurely, and ought under the circumstances to be 
dismissed with costs. 

The plaintiff, in the course-+of the correspondence which took 
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place between the parties, and which was set out in the written 1871 
statements of the parties, stated that the bills of lading were J: 8. Dons 
signed by him from the invoices of Messrs. Compton and Co.’s CE. Stewart, 
agents without looking at the mate’s receipts which were re- 

tained by them; tliat such agents were therefore responsible for 

any mistake in the quantities mentioned in the bill of lading, and 

that the log book showed that the quantities taken on ‘board 

were the same as those delivered in Calcutta. He denied his 

liability in respect of any deficiency in the quantity of cargo. 


Parar, J.—This case is remarkable for the pertinacity 
with which it has been fought out by the defendants to the 
very last straw, but nevertheless it appears to me to be about 
the plainest that can be well presented to the Court. The 
cause of action is a letter of guarantee which unquestionably 
was signed by the defendants and was given by them intention- 
ally as a guarantee to the plaintiff. The only legitimate point 
for discussion in this case, as it appears to me, was the construc- 
tion proper to be placed upon one passage in that guarantee, 
„and that construction being settled in the way that I early 
indicated, really the facts were such as hardly gave the defend- 
ants a possibility of escape. 

The charter-party is set out in the plaint. It belongs to 
a very well-known class, that in which the ship-owner hires out 
his ship and his servants upon a contract of marine carriage 
for a lump sum. When that is done, the ship to a certain limit- 
ed extent becomes the ship of the charterer, and the captain, 
as regards third persons, is, no doubt, in many respects, the 
servant or agent of the charterer, but from that moment, as 
between the ship-owner and the charterer, he is the agent of the 
ship-owner for the purpose of upholding and securing the rights 
of the ship-owner to his dues under the charter-party. Now, 
the ship-owner has a lien on the cargo put on board as against 
the charterer for the freight which is specified in the charter- 
party. If authority is needed for this proposition, I will refer 
to the case of Kern v. Deslandes (1). There the charter-party 
was very similar to the charter-party in this case. There it 
(1) 8 Jarist, &. S., 194, 
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was mutually agreed between the owners of the ship and a 


J. 8. Doos Mr, Fergusson, in the ordinary form, that the ship would receive 
O.E.Stawann and take on board all goods which the charterers or their agents 


might send on board, and should take the same to and deliver it 
at London or so near it as they could get (thus running parallel 
to this case) “the freight to be paid for the whole voyage 
out and home for the whole reach and burthen of the vessel’s 
hold” (nearly the same words as here). The lump sum was pay- 
able on correct delivery (the very same words as here). The con- 
test therein made sprung out of the fact that the charterer issued 
bills of lading at £70 a ton, which was a lower rate than that 
mentioned in the charter-party proportionally taken. The 
holders said to the master, we want to get our goods out inde- 
pendently of any thing which may have taken place between 
your owner and the charterer, (almost exactly the language used 
by the present defendants.) The Court said that “all the cases 
show that as against the charterer there is a lien on his goods 
for the amount of the chartered freight. From the moment 
therefore, that the goods were put on board, they were as against 
Fergusson, and those who must stand on his title, bound by that 
lien under the express terms of the charter-party which he 
executed.” Also there can be no doubt, as I have already said 
several times in the course of the trial, that the master, under 
circumstances like those disclosed in the present case, in signing 
the bills of lading, does so as the agent of the charterer, and 
not of the ship-owner. In the case of Marquand v. Banner (1) 
the ship-owners tried to get the freight payable on the bills of 
lading. The facts in that case were again almost exactly paral- 
lel to the facts of the present one. Mr. Justice Wightman, 
who delivered the judgment in the Court of Queen’s Bench, says 
that the question turned upon whether the coutract by the ship- 
pers with the master was made with him as the agent of the 
ship-owner, and looking to the terms of the charter-party he found 
it difficult to raise any doubt as to the master being the agent 
for that purpose of the chartefers. It was held there that the 
charterers were to be considered as the owners of the ship, and 
the master as their agent with the shippers. 


aye Imis N. S, 708. ~~ 
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‘Then, moreover, in the present case we have it that the defend- 1871 
ants, by the very terms of the bills of lading which they hold, 4 S. Dopa 
were referred to the charter-party, and became thereby bound C.E. Srewarr. 
to pay the freight as per the charter-party. Thus they not 

only take by virtue of the bills of lading under Mr. Compton, 

and not from the present plaintif (for in this suit the master 
obviously represents the ship-owners), but they have express 
notice in the bills of lading that they take subject to the terms 

of the charter-party. Consequently quite apart from the letter of 
guarantee which they afterwards gave, they were from the first 
bound by the lien under which the charterer, Mr. Compton, lay. 

That was so held in the case to which I have already referred in . 
the passage which I have just read. But in the case of McLean 

v. Fleming (1) decided by the House of Lords in the present year, 

the matter seems, if possible, I think, to be made atill more 
clear, and to be put beyond all possibility of dispute. The master 
entered into a charter-party with a broker at Constantinople, 
acting as freighter on behalf of the appellants, whereby the 
owner of the ship was to have an absolute lien on the cargo, 

not only for actual freight, but also for dead freight. The dead 
freight there referred to was freight for goods not put on 
board, that is‘defect of cargo, just as for goods which were 

put on board, so that, although the actual words of that 
charter-party differed considerably from those of the charter- 
party before me, the effect of them was pretty much the same; 

the charterer was to pay a sum by way of freight, which would 

be the same, whatever the actual cargo shipped, and the ship- 
owner was to have a lien on the cargo shipped for the whole 
amount. The ship touched at various ports on her way, receiv- A 
ing at each port certain quantities of cattle bones for which the 
master signed the bills of lading, which were duly endorsed to 

the appellants. These bills of lading represented the total 
quantity on board as amounting to 701 tons; whereas the actual 
quantity on board when the ship arrived ultimately at Aberdeen, 

the place of her destination, was*but 386 tons, being 210 tons 
short of what she could have carried. 





(0) 2 L. B, så App., 128, 
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The appellants demanded delivery of the quantity specified 


J. 3. Dops in the bills of lading of which they were the holders. The 
C.E, STRWART. captain, on the other hand, offered to deliver the actual cargo 


on board, which he, said was all that he had got, but upon con- 
dition of receiving both freight and dead freight. They resisted 
that, and brought a suit to recover the goods. Inasmuch as 
they were plaintiffs, instead of defendants as in the present case, 
the onus lay on them. Both the Courts in Scotland held that 
the ship-owners had a lien on the goods, and that the plaintiffs 
could not obtain the goods without paying the full freight. The 
House of Lords (the present Lord Chancellor, Lord Chelmsford, 
Lord Westbury, and Lord Colonsay) were unanimously of the 
like opinion. The present Lord Chancellor said, that “the evi- 
dence establishes clearly that whatever lien was conferred by the 
charter-party must attach to those who availed themselves of 
it. I apprehend, therefore, if you once get at the principle 
that a lien for dead freight may exist by a specific contract, 
there never was a case in which it could be clearer that parties 
who accepted the services of the ship were bound to submit to the 
conditions of the charter-party.” Lord Chelmsford goes into 
the facts a little more fully, but maintains the same doctrine 
precisely. He says:—“It was contended, and properly con- 
tended, by the learned Counsel for the appellants, that the bills 
of lading signed by the master were primd facie evidence that 
the quantities of bones mentioned in them-had been received 
on board the vessel. The master is the agent of the ship-owner 
in every contract made in the usual course of the employment 
of the ship. And though he has no authority to sign bills of 
lading for a gréater quantity of goods than is actually put on 
board, yet, as itis not to be presumed that he has exceeded his 
duty, his signature to the bills of lading is sufficient evidence 
of the truth of their contents to throw upon the ship-owner the 
onus of falsifying them, and proving that he received a less 
quantity of goods to carry than is thus acknowledged by his 
agent. But it being admitted that it lay upon the ship-owner 
to rebut the primd facie evidence arising from the bills of lad- 
ng, he appears to me to have satisfactorily done so. If the 
evidence of the master is tof be believed (and there seems no 
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reason to doubt it), it is impossible that the additional quantity 1871 
of bones could at any time have been on board the vessel. In J-8 Dons 
the course of his evidence the master said: ‘I brought to Aber- C.E Stewart. 
deen the whole of the cargo that was shipped. No part of it was 
put away either by myself or any one else. No part of it was 
interfered with from the time it was put on board till it was land- 
ed at Aberdeen.”’ The House of Lords were unanimous in 
thinking that the evidence was sufficient to show that the whole 
of the goods had been delivered. It appears to me that the 
evidence in the present case is much stronger than the evidence 
there adduced: so that the principles which I ventured at the 
outset of the oase to state (without having at the time any of these . 
cases under my eyes), as those which should govern this case, and 
would have the effect of limiting it to a very narrow point, seem 
to be indisputable. 

Then it is clear, as a matter both of law and of fact, that 
tho master was, at the time when the defendants gave their 
guarantee, asserting his owner’s rights; and the defendants 
could not possibly evade them. Indeed, they felt so at the time. 
There was this ample consideration for the guarantee. What 
then was the immediate effect of their giving the guarantee? 
The master loosed his hold on the goods, and consequently, if 
the terms of the guarantee are not to be observed by the defend- 
ants, the security of lien which the law puts into the hands of 
the master on behalf of his gwners has been lost for nothing. 
It appears to me, under these circumstances, that this document, 
if it must be construed hardly against either the plaintiff or the 
defendants, ought to be construed most strictly against the 
defendants. By signing it they intentionally induced the ship- 
owner's agent to give up the hold over the goods which he was 
rightfully maintaining, and which would have amply sufficed for 
the ship-owner’s protection. It would not be equitable after this 
that they should be permitted to recede from their engagement. 

I find no ground for doubt on the face of this document or on 
the circumstances which took pl&ce at the time as to the meaning 
of the guarantee itself. The defendants, in their letter of 
guarantee, say: “We agree to guarantee payment of the 
balance of freight due on the chakter-party, less any claims for 
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short delivery, &c.” The only possible question for considera- 
tion is, whose claims? what claims? Obviously these must 
either be claims of the charterer against the owner for short 
delivery, or claims of consignees, holders of the bills of lading, 
against the charterer. By the nature of the case there can be 
no other claims for short delivery than these. I pointed 
out at the outset how improbable it was that the parties to the 
guarantee should have had in their minds the claims of holders 
of the bills of lading against the charterer. Mr. Lowe did not, 
in fact, contend that it was these claims of which the document 
spoke. He admitted that the claims mentioned were claims of 
the charterer against the owners, but he went on to explain that 
they were not limited to such claims as might in the end be 
established; he argued that they extended to the full amount 
of the allegations of short delivery made by the charterer, irres- 
pective of whether they would ultimately turn out to be well 
founded or not, because (Mr. Lowe said) the object of the 
persons giving the guarantee was to keep themselves clear from 
all quarrels between the charterer and the ship-owners. Now, 
it appears to me, that thisis not a natural meaning to give to the 
word “claim.” The primary sense of the word is a claim such 
as is rightfully made. I think, by the nature of the case, what 
the defendants were guaranteeing was necessarily that which 
the master had a right on behalf of the ship-owners to demand, 
and was, in fact, demanding from the charterer. It was to 
secure that, that he was asserting his lien, and the defendants 
gave this guarantee to get rid of the lien. It is unreasonable, 
in the absence of express words, to suppose that the guarantee 
thus given was not co-extensive in subject with that which the 
ship-owners had a right to demand, and by their agent were 
actually demanding ; and that this was so, is apparent, I think, 
from the letter which immediately preceded the guarantee, and 
by which Mr. Lowe at one time seemed to be embarrassed. 
That letter ended with this passage: “ We have no wish to 
give any unnecessary annoyanct in this matter, and shall feel 
much indebted to you if you will either give us your own 
guarantee for payment of freight on delivery, or advise Messrs. 
Campton to pay the amount gt once. We shall of course be 
e 
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responsible for any short delivery or rightful claim the charterer 1871 
may have on the vessel.” U8. Dons 

Then follows Ker, Dods’ own letter of guarantee, in which they ©-E-Srawanr. 
don’t say, “ We take exception to rightful claims,” but, on the 
contrary, they give the guarantee almost in the terms of the 
letter which’ made the offer. I can’t say I have any doubt that 
the claims which the parties had in mind at the time the 
guarantee was given were right and proper claims, such claims 
as it might in the end turn out that the charterer had a right to 
make in deduction from the freight. No party at that time had 
any notion that there were any shortcomings, and indeed this fact 
was curiously enough pressed upon me as an argument in favour ° 
of the defendants, that is, as a reason why they should not be 
bound by the guarantee at all. 

I come now to the last part of the case. In the view I have 
taken, the defendants bound themselves by the guarantee to pay 
the lump sum of freight, less any sum which the charterer had a 
right to have deduoted from it. Have they, then, in this suit 
made out that the charterer, Mr. Compton, has a right to make 
‘a deduction from the freight due under the charter-party to 
the ship-owners in respect of any, and, if so, what amount of 
short delivery ? 

We are not at this stage embarrassed with any considerations 
as to what might be the claims of bond fide holders of bills of 
lading against the charterer. It must not be lost sight of that 
the question is simply a question between the charterer and the 
ship owners, and inasmuch as no one putanything on board 
the ship (it was not suggested that any one did so) except the 
charterer through his agents, the simple form of the question ° 
is, did the captain deliver in Calcutta all that the charterer 
put on board in Australia? I have not a shadow of hesitation 
in saying I believe that he did. There is nothing, I think 
which has appeared from the beginning to the end of this 
protracted enquiry, which could reasonably lead me to think 
that this was not the case. There is doubtless a very great 
difference between the amount specified in the bills of lading 
and the amount delivered. There is also a singular discrepancy 
between the number spoken‘to by the captain, the chief officer, 
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and the preventive officers respectively, but I fail to see that 
there is the slightest indication anywhere that the captain did 
not deliver all that he received, He swears positively that he 
delivered whatever he received on board; that a man can very 
well swear to whether he knows precisely how much he received 
or not. And I think it perfectly clear, apparent almost to 
demonstration, that in this matter the captain’s evidence is 
honest. Mr. Compton’s version of what took place at his own 
dinner table is almost conclusive on that point. I think it 
certain that the captain, at the time he was speaking, fully 
believed that some unaccountable blunder, for which he was 
responsible, had been committed. I discover no trace of dis- 
honesty in his behaviour. There has been no suggestion of 
an opportunity even for his making away with the timber any- 
where until he came to Calcutta; and there one thing seems 
to me quite clear from the testimony of Mr. Fisher (remark- 
able as I think that gentleman’s testimony was in some parti- 
culars), that there was no making away of the timber by the 
captain at Calcutta. Neither Mr. Fisher, nor Mr. Morrison, nor 
Mr. Compton, when they were told of the course which the cap- 
tain was pursuing with regard to the landing of the timber (told 
as they were of it on the first or second day from the commence- 
ment of the delivery), ever had a suspicion that he was making 
away with the timber. From that time till the time the captain 
was examined, it could not have occurred to them that the 
captain had made away with the timber in Calcutta, and I 
feel perfectly confident that he has not. It is perfectly probable, 
I may say it is now certain, that a few paltry logs, eleven logs, 
were not completely delivered, but were landed by a@ ship’s 
sircar in Jadunath Sircar’s plot, just opposite to and a few 
yards short of the door of Mr. Compton’s own godown. It 
is easy to understand how that should have happened. But 
there is not a shadow of ground for alleging, and there has 
been no allegation, that any substantial quantity of timber 
has been made away with by “the captain or by the owner’s 
agents in Calcutta. I have no doubt, that the reason for the 
absence of such an allegation is, because there was no ground 
on which it could be based, - Aå to these eleven logs, I think the 
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least remark that I can make with regard to them is De minimis __1871 
‘non curat lex. The cost of completing the delivery of these 4 8- Dons 
is certainly insignificant. Compared with the amount in question CE. Srewazr. 
between the parties they are insufficient to afford any real 
-defence in this case. I have not been furnished with the means 

of estimating their value, and therefore could not give the 
defendants any deduction for their price. 

At the very outset it appeared to me to be clear beyond all 
reasonable possibility of contest, that when once the terms of 
the guarantee are understood (and I saw no difficulty on that 
point), the case was one which should have dome to an end. 

I feel sure that Messrs. Ker, Dods and Co. do not desire to » 
escape liability for any just demand. Doubtless, it did not enter 
into their heads or into the heads of any body else at the time they 
gave this letter of guarantee that there would be any such diffi- 
culty with regard to the amount of cargo as has turned out to be 
the case. Although asa matter of legal practice I did not allow 
thé question to be put to Mr. Morrison whether he would have 
given the guarantee if he had known that the quantity on board 
was short, I have no doubt that if he had known this fact, he 
would not have given the guarantee precisely in the form of 
that which he did give. It does not therefore follow however, 
that he is not liable on the guarantee as it stands; there is ample 
consideration to support it. If the defendants are entire 
strangers to Mr. Compton, they have an easy remedy against 
him, and they may also have a like remedy if, instead of being 
strangers, they are the agents of Mr. Compton, as in one of their 
letters they say they are. They said in that letter that they 
were in possession of the ship as agents for the charterer. It , 
is not easy, I think (and Mr. Morrison felt it so at the time he 
was asked the question), to put any such construction on the 
words there used as will wholly get rid of the assumption of 
the agency character. Resort was indeed had to an excuse 
with which we are very familiar in this Court, namely, that the 
expression was used in the letter by mistake. It was not happy, 
and I refer to this, although it is not material in the view I. 
have taken of the case, merely in order to say that if the 
defendants had stood before the Court avoyedly as agents of 


352 


1871 


J, S. Dovs 


y. 
C, E, STEWABET, 


BENGAL LAW REPORTS. (VOL. VIL. 


the charterer, the learned Counsel who appeared for them would 
hardly have been able to maintain so long continued a contest as 
they have done. 

There will be a decree for the plaintiff for the amount claimed, 
with costs on scale No. 2, including the costs of the two commis- 
gions. 

From this decision the defendants appealed. 


Mr. Lowe and Mr. Cowell for the appellants. 
Mr. Evans and Mr. Fergusson for the respondents. 


Mr. Lowe contended that the plaintiff was concluded by the 
bills of lading from saying that a less quantity than there 
appeared had been shipped, and that as he had not delivered the 
quantity of goods specified in the bills of lading he was liable 
for the deficiency ; at least the onus was on him to show that a 
less quantity only was shipped. He was not entitled to retain 
the cargo until the freight had been paid. He referred to 
McLean v. Fleming (1), and to section 3 of Act IX of 1856, 
contending that the plaintiff had not brought himself within 
the proviso in that section, by showing that there was no default 
on his part in not shipping the quantity specified in the bills of 
lading. The defendants had no notice that a less quantity 
had been actually shipped. 


Mr. Cowell on the same side.—The real question here is on 
the letter of guarantee given by the defendants to the plaintiff. 
The decision of the Court below is erroneous in treating the 
question as one between the ship-owners and charterers and not 
between the master and a bond fide holder of the bills of lading 
for valuable consideration. The master is clearly liable. He 
could not bind the ship-owner by signing for more cargo than is 
actually received on board; and it is for him to see that he does 
not do so, Taking the questionas one wholly on the construction 
of the letter of guarantee the cases of Kern v. Deslandes (2) ; 
and Marquard v. Banner (3), are not applicable. 


(1) L. R, 2 Scotch App, 128, 4 (3) 2 Jur, N.5., 708, 
(2) 8 Jur, N. S., 194. ‘ P 
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Mr. Fergusson for the respondents.—The Counsel for the 1871 
appellants differ in their contention, inasmuch as one con- J: 8. es 
tended for an absolute right to a deduction for short delivery, C.E Stewart 
and the other for a right as bond fide holders of bills of 
lading. 

The plaintiff could not in any way have bound his owners 
for more freight than for the goods actually shipped. It was 
then immaterial to the ship-owner what was shipped, so long as 
he was ready. and willing to receive a full cenge. The defend- 
ants were mere agents for the charterer. 


Mr. Evans, the senior Counsel for the respondents, rose to ' 
address the Court. 


Mr. Lowe objected to his being heard. Itis contrary to the 
practice of the Court that the senior Counsel should follow the 
junior. 

Mr. Evans. I don’t claim it as a right, but from the indul- 
gence of the Court. 

The Court intimated that it would grant “the indulgence, but 
that it was .unnecessary to hear further argument for the 
respondents. 


Mr. Lowe in reply—As to the question of lien, at the time 
the plaintiff asserted his lien, no lien existed as regards freight. 
The plaintiff ought to have landed the goods. If a person has 
a lien over the cargo, he must act consistently with that lien. 
Here a great portion of the cargo has been parted with, without 
any right of lien having been asserted. See Chase v. West- ika 
more (1), and cases there cited. l 


The judgment of the Court was delivered by 


Coucs, C. J.—The defendants inthis case were the holders 
of the bills of lading of goods which were shipped on board 


(1) Tudors Mer. C., 679, see, 691, 692; S. O., 5 M. & 8. 180. 
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1871 the “ Charmian,” the bills of lading expressing that freight for 
J.8.Dovs the said goods was to be paid in Calcutta in accordance with 
0. E. Srewaxr. the terms of the charter-party. The vessel had been chartered 
by Mr. ” Compton to whom or his assigns the goods in the 
bills of lading were made deliverable, and the terms of the 
charter-party with reference to the payment of freight were 
that the vessel -should proceed with the goods “ to Calcutta or 
so near thereunto as she may safely get and deliver the same unto 
any vessel or at any wharf or pier or railway jetty where the 
ship can safely lay afloat, as directed by the charterers on being 
paid freight at and after the lump sum of £1,150 for the full 
. reach of the ship,” and further on, it is said “the said freighs. 
to be paid on unloading and right delivery of the cargo as 
customary in net cash of the day at six months’ sight bank drafts 

_ on London, less any advances that may have been made.” 

I think that by the terms of the charter-party, the owner of 
the vessel had an undoubted right to insist on the freight, being 
paid before he parted with the goods, and he was not bound 
to land the goods and keep them on shore, but had a right if 
it was more convenient for him to do so, to keep them on board 
his own vessel. This, however, is not very material in this case ; 
and I think it is enough that by the terms of the charter-party 
he had a right to keep pogsession of the goods until: the freight, 
according to the charter-party, was paid; and as the bills of 
lading referred to the terms of the charter-party, he would 
have as against the holders of the bills of lading the same right ; 
that is he would not be bound to part with the goods without 
being first paid the freight. 

Then it appears, that a portion of the cargo which had been 
put on board the vessel was delivered, and that the charterer 
had received from the persons to whom that part of the cargo 
(which consisted of horses) was consigned the sum of £600 
for freight. But his allowing a portion of the cargo to be 
delivered, would not prevent the owner of the ship from insist- 
ing upon his lien on the remaifider until the freight due to him 
had been paid. If any authority were needed for that proposi- 
tion there is that of Lord Campbell in the case of Moeller . 
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v. Young (1), where he says.—“ Although part has been delivered 1871 


the master may decline to deliver the residue till the freight is J. 8. Doos 
v. 
0. E. STEWART, 








paid.” 

Therefore, at the time the correspondence between the parties 
commenced, the state of affairs (and I think, it is material to 
notice this) was that the owners of the vessel had refused to 
part with that portion of the goods which remained undeli- 
vered, until they were satisfied as to the payment of the freight 
under the charter-party, and they were insisting on that right. 
Then a letter was written on the 14th June, by the agents of 
the owners and the captain, and J think that this letter was 
written by them on behalf of the captain acting for the owners, : 
and not as the agents of the captain in his individual capacity 
or as representing the charterer. In that letter, Messrs. Findlay 
Muir and Co. write, addressing the agents of the charterer— 

“We are quite clear that both hy the general bearing of the 
law on the subject and also by custom, the Charmian is entitled, 
now to be paid the chartered freight. We must, therefore, refuse 
to deliver any more cargo till this is done. Unless some satis- 
factory arrangement for the due payment of the inward freight 
is made today, we shall land the balance of the cargo ourselves. 
Kindly ‘communicate this to Messrs. Compton and Co. They 
have already received about £600 for the freight on the horses 
which was under lien to the ship on account of the chartered 
freight. This was paid before the vessel came into our hands.” 
There they distinctly insist upon the right which the owners of 
the vessel had of refusing to deliver any more cargo until the 
chartered freight was paid. Thereply from the defendants to 
that letter bearing the same date, is “ We have your letter of 
this date, and since its receipt have again perused the charter- S 
party handed us by the charterers. We do not want to quarrel 
about this matter, but if you will look again at the charter-party 
you will find that the ship is in the hands of the charterer’s agents 
until the discharge is completed. You have therefore no locus 
standi in the matter, and we would therefore warn you against 
delaying the vessel’s discharge. If you still think you havea 


(1) 5E. QB, 7. 
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right to interfere, we have no objection to the matter being re- 
ferred to some independent arbitrator,” 

On the same day, Messrs. Findlay Muir and Co. write dissent- 
ing, as they well might, from the position of the parties being as 
put forward in that letter. “ We have been favored with your 
letter of today just received. Our locus standi is that of agents 
for the owners and captain of the “ Charmian” whose interests 
in the matter we are bound to protect. We must therefore 
adhere to the resolution expressed in our letter of this morning.” 
There, as I have already remarked, they say they are agents of 
the owners; and though they add “ and captain,” I think that they 
meant the captain as agent of the owners and representing them. 
They then go on and give an extract froma book on Shipping, _ 
and add: “ We have no wish to give any unnecessary annoy- 
ance in this matter, and shall feel much indebted if you will 
either give us your own guarantee for payment of the freight 
on delivery or advise Messrs. Compton and Co. to pay the 
amount at once. We shall of course be responsible for any short 
delivery or rightful claim the charterer may have on the vessel.” 
Now this letter must I think be looked at with reference to 
their previous letter in which they had indicated to Ker, Dods 
that they were insisting on the right of the owners to be 
paid their freight; and when they say: ‘ We shall of course 
be responsible for any short delivery or rightful claim, the 
charterer may have on the vessel,” the clear meaning is 
this; if you will undertake to pay us the freight due to the 
owners of the vessel, we will on our part undertake to pay you 
what the owner might be responsible to pay to the charterer. 
I do not understand that they intended to contract, or to be 
understood as contracting, to be responsible for anything which 
the master in another capacity might be responsible for, either 
as representing the charterer, or personally, for (as it turned 
out) improperly signing the bills of lading. Then there 
is a postscript “we feel that as agents of the ship” (showing 
the character in which they Were acting) “we should fail in 
our duty by referring this matter, and the fact of the in- 
ward consignment being to Messrs. Compton does not preclude 
us as the owner’s agents fam interfering on their behalf.” 


VOL, VUL] HIGH COURT. 
I am obliged to Mr. Justice Macpherson for referring to that; 


1871 


357 


because that makes it still clearer that they were acting as J. 8. pore 
agents for the owner, and that the proposal which was made by ©: E.Srawann. 


them was made as such and not as agents for the captain as 
representing the charterer. 


The reply to that is ‘ We have your letter of date. We 
thank you for the extract from Lees on Shipping, but as we 
happen to have that work by us, it did not afford us any further 
enlightenment on the subject of the chartered freight “ per 
Charmian.” : 

“ As, however, it will be necessary for us, for the protection 
of our own interests, to get delivery of the cargo, and as we 
do not care about further trouble in the matter, we agree to 

, guarantee payment of the balance of freight due on the charter- 
party less any claims for short delivery, &c.” 

Now this being a reply to the other letter, we must refer 
to that to see what was meant by the words “less claims for 
short delivery, &0.” To my mind it is clear they were allud- 
ing to the passage in the letter of Findlay, Muir and Co. to which 
they were replying “short delivery or rightful claim the charterer 
may have on the vessel.” 

It appears to me that the learned Judge in putting the con- 
struction he has on the guarantee has come to a right conclu- 
sion, The fair construction is this, that it was to be a guarantee 
for the payment of the balance of the freight due under the 
charter-party, less any claims which the charterers might have 
against the owners, and that it does not extend to a claim 
like the present, arising out of the master signing bills of lading 
for more goods than were put on board the vessel. 

With regard to the 11 logs, I think, that the decree cannot 
be interfered with on that ground. It has not béen put 
forward as a distinct’ ground of appeal that there ought to be 
any alteratidn in the decree in consequence of the non-delivery 
of the 11 logs. If there has been a substantial delivery of 
the timber, it would be an extraordinary state of things that 
if from any accident it should turn out that 10 or 11 logs 


only have not been delivered, the guarantee could not be enforced. 
: 47 
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1871 That, as observed by the learned Judge, is so small a matter, 
J. 8, one that it ought not to be taken notice of. 
O E STEWART, The decree must be confirmed with costs. 





Appeal dismissed, 
Attorneys for the appellants: Messrs. Berners and Co. 
Attorneys for the respondents: Messrs. Trotman and Co, 


[FULL BENCH.] 


i Before Mr. Justice Norman, Officiating Chief Justice, Mr. Justice Loch, 
Mr. Justice Bayley, Mr. Justice Kemp, Mr. Justice L. S. Jackson, and 
Mr. Justice Mitter. 


, HAUNMAN DUTT ROY AND ANOTHER (TWO OF THE DEFENDANTS) v. 
1870 BABOO KISHEN KISHOR NARAYAN SING (Puarnnire).* 


Dec. 14. 
Hindu Law— Mitakshara—Alienation of Joint Undivided Property—-Joint 
Family—Refund of Purchase-money. 

According to Sadabart Prasad Sahu v. Foolbash Kooer (1) a sale of undivided 
ancestral property by a father without any legal necessity and without the consent 
of all the co-sharers, is, under the Mitakshara law, invalid. It is not valid even as 
regards the father’s share. A son, suing to set dside such an alienation, is, according 
to that case, entitled to a declaration that the alienation is void altogether. 
The gon suing in the father’s life-time, on behalf of the family, may be entitled 
to a decree for possession. Upon what terms that decree should be made will, 
according to the decision in Modhoo Dyal Singh v. Golbar Singh (2), depond 
on the equity which the purchaser may have to a refund of the parchase-money, 
or to be placed in the position of an incumbrancer as against the joint family 
in the particular cage, 


Tux plaintiff brought this suit to set aside certain alienations 
of property made by his father, the defendant, Bhagbat Narayan 
Sing, by deed dated 1st Magh 1266, F. S., (13th January 1860,) 
during the minority of the plaintiff, in favor of the other defend- 
ants, Hanuman Dutt Roy and Hardyal Das, on the ground that 


* Regular Appeal, No. 261 of 18699from a decree of the Subordinate Judge of 
Tirhoot, dated the 29th July 1869. 


0) 3B. L Ry F. B, 31. . (2) Case No. 1198 of 1867 ; 29th April 
* e 1868, 
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the property had descended to his father from his, the plaintiff’s, _1870 
grand-father, and that under the Mitakshara law, by which the "HAUSMAN 
family was governed in all matters of inheritance, his father had ia 
no authority, in the absence of any legal necessity, and without Pea eve 
the consent of his son, the plaintiff, to alienate any portion of the el 
said ancestral property; and he sued torecover from the hands of 
the purchasers, possession of the property sold to them under 
the deed above mentioned. 

The defence was that the plaintiff had no claim either to 
title or possession in the father’s life-time; that at all events the 
plaintiff could not claim the entire property; that the father 
had sold it under pressing necessity and to pay off debts incurred , 
for family purposes; and that the whole family, including the 
‘son, had derived benefit from such sale. 

The Subordinate Judge gave a decree in favor of the plaintiff, 
holding that possession of the property must be given back to 
the joint family. 

An appeal was preferred by the purchasers (defendants,) 
which came on for hearing before Mr. Justice Loch and Justice 
Sir Charles Hobhouse, and the questions raised were :— 

lst.— Was there any legal necessity sufficient to justify the 
sale? 

2nd.—If not, what was the plaintiff entitled to recover? 
Could he recover the whole of the property sold, or should the 
decree be limited to his own share? If he could recover the 
whole, under what terms could he do so? 

The first point was disposed of against the defendants. The 
Court considered that the existence of any legal necessity 
to justify the sale had not been made out, and the pleader o~ 
for the appellant admitted that he was unable to show such 
necessity. 

On the second point, it was contended that the plaintiff was 
entitled to recover only his own share of the property; that, 
as the father could insist upon a partition, the purchaser for 
valuable consideration and in good faith should be allowed to 
stand in the place of the father, and the Court should direct 

a partition to be made. 

In the course of the arg iment, the following cases were 
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‘referred to— Appovier v. Ramasubba <Aiyan (1); Rajaram 


Haosa -Tewari v. Lachman -Prasad (2); Modhoo Dyal Singh v. 


Durr Ror 


v. 


Basoo KISHEN 


Golbar Singh (3); Sadabart Prasad Sahu v. Foolbash 


Kisnon Nara- Koer (4); and Nathu Lal Chowdhry v. Chadi Sahi (5). 


YAN SING, 


The Court differing from the learned Judges who passed the — 


decision in the case of Nathu Lal Chowdhry v. Chadi Sahi(5) 
as to the extent of the Full Bench judgment in the case of 
Sadabart Prasad Sahu v. Foolbash Kooer (4), submitted the 
following question for the decision of a Full Bench— - 

* Under the Mitakshara law, when a son sues to set aside an 
alienation made by his father of joint ancestral property on the 
ground that there was no legal necessity to justify the alienation, 


‘and it be proved that no legal necessity for such alienation 


existed, is the son entitled to recover his own share of the 
‘property only, or the whole, and on what terms ?” 

The learned Judges, after stating the facts, observed :—In 
the first of the cases quoted above, the Privy Council describes 
the condition of an undivided family under tlie Hindu law and the 
position of each individual member of it in the following words :— 
« According to the true notion of an undivided family in Hindu 
law, no individual member of that family, whilst it remains un- 
divided, can predicate of the jointand undivided property that 


he, that particular member, has a certain definite share. No . 


individualof an undivided family could go to the place of receipt 
of rent and claim to take from the Collector or bailiff of the 
rents, a certain definite share. The proceeds of undivided pro- 
perty must be brought, according to the theory of an undivided 
family, to the common chest or purse, and then dealt with accord- 
ing to the modes of enjoyment of the members of an undivided 
family.” In Rajaram Tewari v. Lachman Prasad (2), it was 
held that, according to the Mitakshara law, a son acquires by 
birth a right in ancestral property, and has a right during his 
father’s life-time, to compel a partition of such property. .The 
father cannot, without the consent of the son, alienate such pro- 
perty except for sufficient cause, and the son may not only prohibit 

(1) 11 Moore’s I. A., 76. (4) 3B. L. R, F. Bọ, 31. 

(2) Case No. 228 of 1865 5 7th June 1867. (5) 4 B. L. R., A. C., 15.- 


. (3) Case No. 1198 of 1867; 29th Apri] 1868,° 
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Court then goes on to say “that the onus lies upon the pur- 
chaser in such cases to show that the money was sgo applied.” 
In Sadabart Prasad Sahu v. Foolbash Kooer (1) two questions 


Kısnor Nara- were put to the Full Bench—The first is immaterial to the pre- 


YAN Suva, 


sent suit ; the second question was :— Bhagwan Lal, in his life- 
time, executed an ordinary zuripheshgi mortgage in respect of 
his undivided share in a portion of the joint family property in 
order to raise money on his own account, and not for the benefit 
of the family; can the nephew of Bhagwan Lal recover from 
the mortgagee, without redeeming the same, possession of the 
mortgaged share or any portion of it?” The Full Bench held 
that, “ upon the simple fact stated in the second question, Bhag- 
wan Lal had no authority, without the consent of his co-sharers, 
to mortgage his undivided share in a portion of the joint family 
property in order to raise money on his own account, and not 
for the benefit of the family.” The facts are not sufficiently 
stated to enable this Bench to say, whether the nephew of Bhag- 
wan Lal can recover from the mortgagee, without redeeming 
the same, possession of the mortgaged share or any portion of it. 
In the case of Nathu Lal Chowdhry v. Chadi Sahi (2) 
disposed of by a Division Bench of this Court (Kemp and 
Glover, JJ.), the question now before us was disposed of 
on the authority of the Full Bench ruling in the case of Sada- 
bart Prasad Sahu v. Foolbash Kooer (1). The learned Judges 
say—‘ Nor can he (the purchaser) retain possession of Nirbhai’s 
share, nor get back such portion of the money as would be 
represented by that share, inasmuch as the estate being joint 
and undivided, Nirbhai had no right to burthen or alienate even 
his own share without the consent of all his co-sharers,” and the 
Court, accordingly, set aside the order of the Additional 
Judge regarding the retention by the defendant of Nirbhai’s 
share and the refund of purchase-money by Chadi. We 
have carefully considered the Full Bench ruling referred 
to in the above judgment, and are obliged to come to a different 
opinion from the learned Judges who passed that decision as to 
the extent of the ruling come to by the Full Bench. The Full 
Bench certainly determined that a member of a Hindu joint 


à s 
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family could not alienate his undivided share in the joint family 1870 
property in order to raise money on his own account and not for yas 
utr Roy 


the benefit of the family, but they abstained from answering the A 

3 y x BABOO KISHEN 
second point of the question, viz., whether the legal heir could Krsnon Nara- 
recover the whole or any portion thereof, giving as a reason for irai 
so doing, that the facts were not sufficiently stated to enable the 
Bench to come to an opinion on the point. It appears to 
us that some consideration is due to the purchaser, and 
that it is scarcely equitable to apply to him the rule of “ caveat 
emptor.” If the son, in an action against the purchaser 
in which his own father is necessarily made a defendant, suc- 
ceed in having the sale made by his father declared illegal and : 
_ recover the whole property without recouping the purchaser, 
‘then the father, a8 a member of a joint Hindu family, recovers 
his interest in the property and can immediately demand a parti- 
tion, and, on its being made, will enjoy possession of his share 
of the property in spite of the purchaser whose money he has 
taken and spent. The father, who is a defendant in the case, will, 
in fact, get a joint decree with his son, who is the plaintiff, inas- 
much as the property being restored to the joint possession of the 
family consisting, in the present case, of father and son, the inter- 
est of the father as a member of the undivided family revives. 


Mr. G. Gregory (with him Mr. C. Gregory) for the appellants. 
—A joint tenancy under the Mitakshara is like a joint tenancy 
under English law in most of its incidents. And it appears 
a severance may be effected, as in English law, by other means 
than by an actual division of the lands, or by a partition by 
metes and bounds, and through the intervention of a Court of 
Justice. The case of Mussamat Deowanti Kunwar v. Dwarka- ta 
nath (1) is based upon a sound and liberal principle. It follows 

(1) Before Mr, Justice L, S. Jackson and Mr. R. T. Allan and Baboos Krishna Sakha 

Mr. Justice Miter. Mookerjee and Debendra Narayan Bose for 
The 19th August 1868. the appellant, 
MUSSAMAT DEOWANTI KUNWAR Baboo Krishna Kishor Ghose and Mr. O, 


(Perion) v. DWARKA NATH Gregory for the respondent. 
(OBJECTOR. )y 


Mitakshara Law—Partition—Ad XL of Tum following judgments-were deliver- 
1858, & 12, ed: 


* Miscellanoous Regular Appeal, No. 38 of 3868, from an order of the Officiating Judge 
of Patna, dated the 4th January 1868, e 
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the principle laid down by the 


[VOL. VIIL : 


Privy Council in Appovier,v. 


Ramasubba Aiyan (1). If the mere collection of rents by the 


MITTER, J.—The question to be deter- 
mined in this caso is whether or not the 
deceased Manu Lal, the husband of the 
appellant, was at the time of his death 
joint in estate with his minor nephew, the 
respondent, who is represented before us 
by a manager appointed by the Collector 
under the provisions of section 12, Act 
XL of 1858. Iam of opinion that this 
question onght to be answered in the affir- 
mative. I think that a valid and binding 
separation between the two branches of 
the family has been caused by the mode 
in which the shares respectively bolong- 
ing to them have been dealt with, since 
the date when the property of the res- 
pondent was placed in the, charge of the 
Collector under the provisions of that sec- 
tion. It is admitted that from that date 
down to tho present moment, the 8-anna 
share which belongs to the respondent 
has been separately held and managed by 
the Collector solely and exclusively on 
his behalf and for his benefit. It is also 
admitted that the other 8-anna share, 
which belonged to Manu Lal, was held 
and managed by him in a similar manner 
from that very date down to the moment 
of his decease. These facts are sufficient 
in my opinion to constitute a legal par- 
tition. There was a separate appropria- 
tion, as well as a separate holding and en- 
joyment of distinct shares, which is ne- 
cording toa recent ruling of the Privy 
Council (1) all that is necessary for that 
purpose under the Hindu law adminis- 
tered in the Benares school. It is wholly 
immaterial that the respondent was incom- 
petent by his age to exercise his own dis- 
cretion in the matter ; that a partition can 
take place notwithstanding the minority 
of some of the co-parceners is expressly 
sanctioned by the Hindu law. Verse 9, sec- 
tion 6, chapter 1 of the Mitakshara `pro-® 
vides for the allotment of a share to a 
co-parcener who is born after a partition 


effected between the other members of - 

the family. It is true that this verse ree ` 
fers to tho case of co-parceners, the preg- 
nancy of whose mother is not known 
at the time of the partition, but verse 12 
of the sameo section distinctly states 
that, where the pregnancy is known» 
the partition is only to be deferred till 
the time of delivery. It should not 
be supposed, however, that the exist. 
ence of more than one ndalt member in 
the family is any way necessary for the 
application of this rule ; or that it refers 
to a partition between brothers only. 
With referouce to tho firat objection, it is 
sufficient to say that the result would be 
precisely the samo whether the number of 
adult co-parceners is one or more, and if 
two or more adult co-parceners can effect 
a partition between themselves and an in- 
fant co-sharer, there seems to be no reason 
whatever why the same rule shonld not 
apply to a family which consists of two 
members only, once of whom is a major, 
and the other a minor. The utmost that 
can be said is that the interests of the 
minor must be represented by somebody 
before a partition can be made, but this 
plea is by no means available to the re- 
spondent, as I will presently show. The 
second objection is equally untenable. 
It is true that the verse quoted above os- 
tensibly relates to a partition between 
brothers, but verse 11 of the same section 
extends the rule to the case of a partition 
between uncles and nephews. Indeed, 
the law of partition is one and the same, 
and it applies equally to all joint fami- 
lios, whatever might be the number of 
the members, and whatever might be the 
nature of the relationship existing be- 
tween them. In the very definition of 
partition given in vorse 6, section 1, 
chapter 1, it is distinctly stated that the 
word (paternal) used in the text of Nareda 
implies “ any relation which is the cause 


(1) 1] Mosre’s r A,, 75. 
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Collector, on behalf of a co-sharer, is sufficient to make a 1870 
separation, why should not a sale by the father and the subse- flavwatix 

oe of property”, and that the word ‘ son’ also Banoo Krai 


by a decree passed by a Court of compe- Kisiton NaRa- 


‘used in that text indicates propinquity tent jurisdiction on a suit instituted by yay Sina. 


` in general. In short, there is but one 
chapter of the work which relates to the 
law of partition, and the particular cases 
cited therein are merely used for the pur- 
pose of illustrating the general principles 
upon which that law is founded. It is 
clear, therefore, that the minority of the 
respondent was by itself no bar to the 
accomplishment of.a partition. It re- 
mains now to see that the partition relied 
upon by the appellant has been effected 
in a™legal way. Now it isa settled doc- 
trine of the Hindu law, that every 
member of a joint undivided family has 
an indefensible right to demand a parti- 
tion of his own share. The other mem- 
bers of the family must submit to it, 
whether they like it or not. According 
to the Mitakshara, a son is competent 
even to compel his own father to divide 
the family estate where that estate is joint 
and ancestral. There can be no question 
therefore that Manu Lal, if he had liked 
it, could have effected a partition between 
himself and the respondent, provided 
there was some one to represent the inter- 
ests of the latter. In the present in- 
stance, however, the converse case had 
happened ; but this circumstance cannot 
make the slightest difference in the result. 
The respondent was fully represented by 
the Civil Court, and it was at the in- 
stance of that Court that the partition 
was effected. Section 2, Act XL of 1858, 
expressly vests the Civil Courts with fall 
and ample jurisdiction over the proper- 
ties and persons of all minors not subject 
to the Oourt of Wards. It was in the 
discretion of the Civil Court, it is true, 
to place the estate of the respondent in 
the hands of the Collector or not; but 
this discretion has been already exercised 
on his behalf, and it is no longor open 
to him to repudiate the consequences 
that have inevitably resulted from it. 
Suppose, for instance, that this identi- 
cal state of things had been brought afont 
° 


gome one as the next friend or well-wish- 
er of the respondent. It may be said 
that such a decree would not be passed if 
the effect of it wonld be to deprive 
the respondent of his right by survivor- 
ship. Suppose, however, that the well- 
wisher or next friend had clearly made 
out a necessity for the interference of the 
Court by showing that Manu Lal had 
been playing false with the interests of 
the minor. The Court conld not have, 
under such circumstances, refused to place 
the share of the respondent in some safe 
enstody,as the Civil Court had done under 
the provisions of Act XL of 1858. Could 
the respondent have been still permitted 
to say that he is not bound by the legal 
consequences that would result from such 
a decree ? I am far from imputing the 
slightest blame to the Civil Court for the 
way in which it has exercised its discre- 
tion. Ithink that a right to take by 
survivorship is after all a right of too 
fragile and contingent a character to be 
compared for one moment with the exist- 
ing interest of the minor, and I am by 
no means satisfied that the arrangement 
sanctioned by the Oivil Court in the 
present case has not been upon the whole 
for the benefit of the respondent. But 
whether it was so or not, the respondent is 
clearly bound by that arrangement, and as 
to Manu Lal, it was all the same to him 
whether the arrangement was made at his 
own request, or was imposed upon him 
by a superior power over which he had 
no control whatsoever. 

In order to place the preceding observa- 
tions in a clearer point of view, I wish to 
refer particularly to the relative posi- 
tions of the respondent, and Manu Lal 
with reference to each other. It will 
be scen that there is an important dis 
tinction between the different modea of 


management prescribed by Act XL of 

.1858. Where the certificate of adminis- 

fration is given to a trustee appointed by 
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quent separate collections by the purchaser amount to a separa- 


tion algo? 


decd or to somo near relative, who is 
willing and fit to be entrusted with the 
chargo, the law leaves it entirely in the 
discretion of the Civil Court to sanction 
any mode of management that might 
be suited to the position of the minor, 
except perhaps where there are posi- 
tive instructions to the contrary left by 
the testator himsclf. When, however, the 
estate is placed in the hands of the 
Public Curator—or other administrator 
under the provisions of the 10th section 
of the Act, the management must be for 
the exclusive benefit of the minor, as is 
expressly laid down in the 15th section. 
In the same way, where the estate is 
placed in the hands of the Collector 
under the provisions of section 12, the 
only interest to be consulted by the 
manager ig the interest of the minor 
and of nobody else. That section says 
that the Collector is to appoint a mannger, 
whose duties are to be the same as those 
of a managor acting under the Court of 
Wards, so far as the rales laid down in 
respect of those duties shall be applicable 
to the cage. On referring however to 
the duties of a manager acting under the 
Court of Wards, we find the following 
provisions made by the Legislature. Sec- 
tion 11, Regulation X of 1798, provides 
for an establishment ot officers to act 
under the manager. and the appointment 
of these officers is left ontirely in the dis- 
cretion of the Collector. Section 12 lays 
down that an allowance is to be fixed for 
the snpport of the minor and of such 
persons of his family as are entitled to 
receive n provisiou from him. The same 
section directs that a monthly account 
current is to be furnished by the mana- 
ger to the Collector, and the Collector is 
competent to give credit to the manager 
for such items only as have been spent 


already under the mannger’s charge, he 
shall causo tho same to be applicd by the 
manager to the purchase of other landed 
property, or to interest loans on mort- 
gages, or to the purchase of Government 
securities, ns circumstances may render 
preferable, and that these new acqtisitions 
are to be held as part and parcel of the 
minor’s estate. Indeed, section 16 distinct- 
ly states that the management is to be for 
the exclusive benefit of the minor, and tho 
very terms of the obligation to be executed 
by tho manager under the provisions of 
section 9 clearly show that the interest 
of no other person in the world is to be 
consulted by him. It is manifest, thore- 
fore, that the estate of-the respondent 
must have been managed without any 
reference whatever to the intercsts or 
wishes of Manu Lal. The servants, 
for the management of the respondent's 
ostate, were appointed without his sane- 
tion or approbation. The receipts and 
disbursements had nothing to do with 
his receipts and disbursements, and the 
profits made or losses incurred had no- 
thing to do with him. Tow then can it 
be said that, notwithstanding the exist- 
ence of such n state of things, the 
family had still continued to be joint and 
undivided. So far nas Manu Lal’s own 
share was concerned, ho had managed 
it withont any reference to the interests 
of the respondent, and withont any fetter 
or restriction upon his power to deal 
with it in any manner he liked. What 
gort of a joint family was it in-which 
there was nothing in common between 
the members thereof, a family in which 
there was no union even with regard to 
the appointments of the servants by whom 
the family estato was to be managed ? 
Suppose, for instance, that Mana Lal 
had asked the Collector for a large 


bona fide for the support of the minor, «sum of money to defray some of his por- 


and for tho preservation and improve- 
ment of his estate. Section 18 says that if 
the Collector should think it unnecessary 


sonal expenses ? Would the Collector hava 
given it to him ont of the savings made 
from the proceeds of the respondent’s 


or unadvisable to appropriate the surplus e 8-anna share of the estate ? If the family 
receipts in the improvement of the landse bad been joint and undivided, the 
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In Sadubart Prasad Sahu v. Foolbash Kooer (1), the learned 1870 7 
Chief Justice speaks of the inconvenience of upsetting a well- Havyuax 
n S utr Rox 
established practice of the Court. The case of Sheo Surrun- v, 
i ; 5 Banoo Kraken 
Misser v. Sheo Sohai (2), will show that it never was the prac- Kısnor Nana- 
. : . YAN DING. 
tice of the late Sudder Dewanny to put the son in possession while 


the father was alive, or to give back possession without ordering 





refusal of such a request made by Manu constitute a joint undivided family. 
Lal might have immediately led toa There was one way only in which the fa- ` 
separation, and yet itis clear that such a mily could have again become joint, 
request could not have been acceded to namely bya re-union ; but all prospects 
by the Collector under any circumstances? of such an occurrence have been cut off 
Suppose, again, that it had become neces- for ever by the death of one of the co-par- 
sary for Manu Lal to raise a large sum of ceners. It has been recently held by the 
money for the marriage of his daughters, Privy Council that those who claim a 
if he had any, or for the performance right by survivorship are bound to make 
of some indispensable religious cere- outaclear and satisfactory case before 
mony, such as the sradh of his father. the widow’s right by inheritance can be 
Ifthe family had been joint and undi- defeated. In the present case, however, 
vided, Manu Lal might have raised this it is clear that the state of facts admitted 
amount by alienating a portion of the by the respondent himself is utterly in- 
joint estate, without the sanction and au- consistent with the existence of any 
thority of any one. Would the Collector, right to take by survivorship ; and the 
however, have permitted Mann Lal to appellant’s title by inheritance must 
touch one single item of property belong- accordingly prevail. 

ing to the respondent, whether real or per- I would therefore recall tho certificate 
sonal, even if he, Manu Lal, had clear- that has been awarded to the respondent, 
ly established the necessity for such a and grant a fresh certificate to the appel- 
sacrifice? Suppose, lastly, that Manu lant as the next heir and representative 
Ial having lost the whole of his own of her deceased husband, Manu Lal. 
8-anna share or the major part of it, by The Judge’s decision ought to be in my 
his own extravagance and mismanage- opinion reversed with costs. 

ment, had brought a claim against the 

Collector for the division of the family Jacxson, J.—With considerable hesi- . 
estate. Wouldeny Court of Justice have tation, occasioned by the difficulty which 
decreed to him a share of the respond- I feel in attributing so serious and un- 
ent’s property that might have been im- looked-for an effect to the order of the 
proved five times in value by the prudent Civil Court, I concur in reversing the de- 

and wise management of the Collector? cision of the Court below and in revok- 
Most assuredly not. It is clear, therefore, ing the certificate granted to the re- 

that there was neither a unity of title® spondent. 

nor a unity of possession, both of which A fresh certificate will be granted as 
eloments are indispensably necessary to proposed to the appellant. 


CH 4 Gol. Rep., 158. 
e 


(1) 3 B. L. R, F. B., 3. 
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"1870 ~~ refund of the purchase-money. But, whatever the practice 
Bauxwas was, it is clear that that exposition of the doctrine had not its 
v origin in any well-considered decision either of the High Court 


Banoo Krasnan 

Haron Ranh: or of the late Sudder Court; but it arose in the same way as 
most of the doctrines of the Hindu and Mahomedan law did in 
those days. A question was proposed and put to the Pundits 
and Kazis. Their answer, unless it was absurd on the face of 
it, was accepted, and became law by having received judicial 
' assent, If the cases mentioned in Sadabart Prasad Sahu v. 
Foolbash Kooer (1) and relied upon by the Full Bench were 
examined, it will be found that this doctrine also owed its origin 
. to a similar exposition by some Pundits, whose very honesty, 
as one of these cases shows, was afterwards doubted by the 

Court (2). 

In Sadabart Prasad Sahu v. Foolbash Kooer (1), the father 
was dead. Where the father dies, the son becomes entitled to 
possession. Here the father is slive. The son is not entitled 
under any circumstances to claim the whole property in a suit 
framed as this one is, in which he seeks the whole in his own 
right. It is not a suit to bring the estate back to the family. 
Besides, the father being alive is able, at any time, to come 
to Court and carry out his intention of selling at least his share 
by asking a partition, if he be an honest man, and thus protect 
his purchaser, Ifhe is not an honest man, a Court of Equity 
will not help him to get back his property after he has received 
value for it. Ifthe vendor, in a case like this, does not come 
forward to help the purchaser whose money he has taken, there 
can be no question that the suit is brought by his instigation. 

A If he does not come into Court with clean hands, the Court 
will either refuse to assist him or will compel him to make a 
partition, True, the Hindu law of the Mitakshara School is 
that the father cannot make an alienation, and this Court is 
enjoined by the Regulations to administer the Hindu law in 
such a case : but the same Regulations also say that those laws 
must be administered ‘with equity and good conscience. Let 
the Court give the plaintiff any right he has under the law, but 
in such a way as not to disregard other equities altogether. 

e 


Q)3B.L R, F. B. 31 <2) Nundram v. Kashee Pande, 3 Sel. Rep., 282, 
s 
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The Mitakshara says the father cannot sell. It does not say, 1870 
‘if he does, give the whole to theson in the father’s life-time.’ The Haunga 
purchaser only says, ‘before you let the father get back his noo Kisnex 
share, consider he has taken my money.’ He cannot have both. ment aad 
It is important to ascertain, as far as possible, the object and the 
reason of this rule of Hindu law. It is not that property is 
inalienable by that law; because the father may sell at any 
time with the consent of his heirs, or he may make a partition 
at any time, and then each owner may sell his share. The object 
therefore seems merely to be to protect the rights of sons or 
younger brothers from being defeated by the acts of the father. 

A Court of Equity is not wanting as a means to protect such Š 
rights without countenancing so fraudulent a proceeding. There 
is nothing to prevent the father from selling the property again 
to-morrow and as often as he may succeed in finding a purchaser, 
and a Court of Equity will help him to get back bis estate as 
often as he sells. it. “ Partition” was said by Sir Barnes Peacock 
in Sadabart Prasad Sahu v. Foolbash Kooer (1) “tobe the act 
of ascertaining several individual rights.” Partition, therefore, 
merely ascertains, it does not create rights. Why is such a right 
inalienable any more than an unascertained right under a will? 
The vendor in such cases is somewhat like a vendor in Eng- 
land who takes shelter under the Statute of Frauds after receiv- 
ing value for land sold by a verbal contract: but the Court of 
Chancery protects the purchaser where he has paid down the 
money notwithstanding that no title had passed in the absence 
of any writing. Under the circumstances of this case the Court 
ought to compel a partition. Suppose a member of a joint 
Hindu family became insolvent, Could the Court refuse to . 
direct a partition at the instance of the assignee acting on behalf 
of the creditors? Or, if he became indebted, could not the 
creditor seize his debtor’s share in execution of his decree? 
By the Mitakshara the son is liable to pay his father’s debts, 
except debts occasioned by his extravagance. It would be 
strange if the Court in carrying out the Hindu law in its integ- 
rity were to order the son to pay his father’s debts although he 
never got any assets from his father. 


(1) 3 B'I. Ra E. B, al. 
e 
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1870 The practice of the Bombay and Madras High Courts, where 
HAUNMAN ils. 7 ` ir ; 
Hannan the same law prevails, is the correct one, See Virasviam 

Banoo kengen C?Pamini v. Ayyasyami Gramini (1), and Gundo Mahadeo v. 


Kisnow Nana- Rambhalbin Bhaubhat (2), 

This case is distinguishable from Sadabart Prasad Sahu 
v. Foolbash Kooer (3), because the father is still living, and the 
son’s right to possession has not yet accrued. It can accrue 
either on the death of the father or on his asking a partition. 
If the sale must be reversed, it does not follow that the plaintiff 
should get possession unconditionally with regard to the equity 
that the purchaser has for his purchase-money. [Muirrur, J. 
. —The main question has been decided in the case of Sadabart 
Prasad Sahu v. Foolbash Kooer (3), and it is no longer open 

to discussion. ] 


Baboo Annada Prasad Banerjee for the respondent.—The 
question raised in this appeal has been decided in Sadabart 
Prasad Sahu v, Foolbash Kooer (3), which lays down the rule 
broadly that there can be no alienation by one member of a 
joint Hindu family under the Mitakshara without the assent of 
all the others, and also in the case of Appovier v. Ramasubba 
Aiyan (4), and the law is clear. Vivada Chintamuni by 
Prosonocoomar Tagore, page 76. The Mitakhbshara, c. i, 
S i, v. 30. 


3 


The judgments of the Court were as follows :— 


NORMAN, J. (BAYLEY, KEMP, JAOKSON, and MITTER, 

JJ., concurring. )}—In this case the question referred for the 
° decision of the Full Bench was this :—(reads) 

It appears to us that this question has been decided in the 
Full Bench decision to which reference is made in the order of 
the referring Judges.—Sadabart Prasad Sahu v. Foolbash 
Kooer adopts the rule laid down in the Mitakshara that the 
sale or mortgage of joint umdivided property is invalid if 
made without the consent of all the co-sharers, and not valid 


G) 1 Mad. E O. Rep., 471. (3) 3B. L. R, F. Bọ 31. 
(2) 1 Bom. B. C. Rep, 39%. ` è 4) 1l Moore’s L A, 75, 
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even for the seller’s own share when undivided. The argu- 1870 _ 
ment which has been addressed to us would tend to show PAUSHAN 
that, if an alienation is made by a father of joint ancestral p noo Kisnew 
property in a case in which no legal necessity exists, it might Eisnor Nara- 
be treated as an alienation of the father’s separate share. 
But the case of Sadabart Prasad Sahu v. Foolbash Kooer (1) 
shows that, even if so construed, that alienation is invalid 
as against the joint family. A son, therefore, suing to set aside 
such alienation, is entitled not only to a declaration that the 
alienation is void as an alienation of the entire estate, but void 
altogether even to the extent of the share as to which the 
alienation is considered to be established. As a consequence of ° 
that declaration the son suing on behalf of the family may 
be entitled to a decree for possession. Upon what terms that 
decree shall be made, will according to the decision in Modhoo 
Dyal Singh v. Golbar Singh (2), depend on the equity which the 
purchaser may have to a refund of the purchasée-money, or 
to be placed in the position of an incumbrancer as against 
‘the joint family in the particular case. 
It appears to me that there is no question raised in this refer- 
ence which has not substantially been disposed of in the two 
cases already decided. 


Locs, J.—I accept the conclusion come to by the majority of 
the Judges who compose the Full Bénch that the question asked 
in the reference has already been disposed of in the Full Bench 
judgments mentioned in the judgment now delivered by the 
Full Bench. ` 


0, 3B.L.R,F.B., 31. (2) Caso No. 1198 of 1867 ; 29th April 1868. 
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Before Mr. Justice Phear. 
ARCHER v. G. J. WATKINS AND ANOTHER. 


Husband and Wife—Plea of Coverture—Separate Property of Wife—Suc- 
cession Act (X of 1865 )—Plea of Infancy——Act XL of 1858-— European 
British Subject. 


The defendant, a married woman living with her husband, both domiciled in 
British India, and resident in Calentta where they had been married on 21st May 
1866, and having property to which sho was absolately entitled under the provisions 
of the Succossion Act, signed a promiasory note in favor of the plaintiff for a debt 
due by her to the plaintiff, at the same time giving a verbal promise to pay- the 
amount ont of her own property. In a suit on the promissory note in which 
the husband and wife were made parties, the wifo pleaded hercoverture. Held that 
she was liable to pay the amount of the promissory note out of her own property ; 
and the Court would, if necessary, make a personal decree agninst her. 

The defendant was, at tho time of making tho promissory note, of the age 
of 19 years. The evidenco showed that her futher was born at sea, and lived 
the greater part of his life in Calcutta. It was not shown of what country his 
parents were, or whether the ship on which he was born was a British ship, The 
defendant pleaded minority at the time of making the note. Held the defendant 
was nota European British subject, and not exempted from the operation of 
Act XL of 1858: she thorefore attained hor majority at 18 years. i 


Tears was a suit brought to recover the sum of Re. 2,658 
alleged to be due from the defendants to the plaintiff, ag princi- 
pal and interest on two joint and several promissory notes 
made by the defendants on the 6th and 25th of November 
1869; and for money stated to be due on divers accounts stated 
between the plaintiff and the defendants. 

The plaintiff in her plaint and written statement stated that 
the defendants, who were husband and wife, were, at the time of 
making the promissory notes, domiciled in India, and re- 
siding in Calcutta; that the female defendant was, at the time 
of her making and executing the promissory notes, entitled 
in her own right to a large sum of money exceeding Rs. 25,000, 
which came to her from the estate of her father James 
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Archer, deceased, and which was, at the time of the institution 1872 
of the suit, in the hands of the Administrator-General of ete 
Bengal ; and that the female defendant, at the time of executing @.J. Warsins. 
the said promissory notes, ‘agreed and” undertook to pay the 
plaintiff the amount of the same out of the money come to her 
from the estate of the said James Archer. 

The defendant, Emma Watkins, in her written statement 
stated that the plaintiff was her step-mother; that she was the 
wife of the defendant G. J. Watkins, to whom she was mar- 
ried on 21st May 1866 in Calcutta; that the promissory notes 
were signed by her jointly with and at the request of her 
husband; that at the time when the promissory notes were e 
signed by her, and at the time of the institution of the suit, 
and up to 20th December 1871, she was an infant under the 
age of 21 years; that she was at the time of the. making of the 
promissory notes, and at the time of the institution of the 
suit, and still was, the wife of the defendant G. J. Watkins, 
and that she signed the notes at the request and by the direc- 
tion of her husband, and that her husband was still living. 


_ Mi. Lowe for the plaintiff 
Mr. Ingram and Mr. Evans for the defendant Emma Watkins. 
` The defendant G. J. Watkins in person. ' 


Mr. Lowe.—The defence of minority is not valid. The 
age of majority under the law applying to the defendant is 18 
jyears. The case of Rollo v. Smith (1) does not apply under the 
“ circumstances appearing in the evidence as to the status of the 
defendant. In the Succession Act “a minor” is stated to be any . 
one under age of 18. Again, in Act XL of 1858, section 26, 
18 years is for the purposes of that Act to be considered the age 
of majority; that Act has moreover been held to be extensive 
enough to include persons not expressly included in the Act— 
Madhusudan Manji v. Debigobinda Newgi (2) and Jadunath 
Mitter v. Bolyechand Dutt (3). The inconvenience spoken of in 


(1) 1B. L. R, O. C, 10. (3) 7 B, L. R. 607. 
(2) 1B. L. R., F. B., 49. s f 


374 BENGAL LAW REPORTS. [VOL. VII. 


. 1872 both those cases would result in this case if 21 is held to be the 
ARCHER age of majority. 
G.J. WATKINS. 

Mr. Ingram for the defendant E. Watkins.—The question 
arises here whether a person, suing a married woman with her 
husband, can obtain a general decree against her. In England 
two suits would be necessary, one in equity against her, and 
another onthe promissory notes against the husband. [ PERAR, J.— 
This Court administers both law and equity.] But there are no 
trustees to represent the interest-of the wife. When a married 
woman does any act, she is presumed to do it by compulsion of her 

j husband. Can the Court give the plamtif any relief? The sum 
of money, if existing, is not in the hands of trustees. A Court of 
Equity only enforces its power against the wife where there are 
trustees; where there are no trustees (though it is a case which 
could not arise in England), a Court of Equity cannot interfere. 
As to this the law is the same in India as in England, and was, 
not intended to be altered by section 4, Act X of 1865. This 
is, as it were, a Common Law action in which the plaintiff seeks . 
to get a general decree against the defendant under which her 
person could be taken in execution: that could not be done even 
in England. The plaintiff cannot get a personal decree against 
a married woman; where a person has taken security from a 
married woman living apart from her husband, the decree 
must be against her separate estate—Johnson v. Gallagher . (1). 
She must be presumed to have intended the security to be en- 
forced against her separate estate—-Picard v. Hine (2). In the 
present case the husband and wife were living together, and the S 
s presumption is the other way. 

The defendant is a minor until she has attained the age of 21. 
For certain purposes Act X of 1865 makes the age of majority at 
18, i. e., for purposes of the Act, viz., “ certain cases of intestate 
and testamentary succession.” Itis not a general Act. The 
Marriage Act V of 1852, made 21 the age of majority. That is 
also the age of majority by “Act V of 1865. The Legislature 
could hardly have intended Act X of 1865 to be general, when 


(1) 8 De Gex., F. & J., 494; see 510, £2) L. R, 5 Ch, App., 274, 


and cases there cited. _e 
: 
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by an Act of the same year, they had made a different period the 1872 
period of majority. The case of Rollo v. Smith (1) applies. oe 
The only laws of majority are the Hindu, Mahomedan, and G-J. Waremme. 
English. The defendant is not governed by the Hindu or 
Mahomedan law; therefore English law applies. 


Mr. Lowe in reply.—The plaintiffs do not ask for a personal 
decree; the mere fact of asking for a decree does not mean 
it is necessarily to be a personal decree. The Court will 
make an order against the separate property whether in the 
hands of trustees or not: Hulme v. Tenant (2) and Johnson 
v. Gallagher (8) is against the defendant’s contention—Murray 
v. Barlee (4) per Lord Brougham, and Matthewman’s case (5). . 
The plaintiff’ case goes further than these; for here the money 
was lent on the express representation that it was to be repaid 
out of a certain fund, and that the defendant does not deny; 
there is a contract which a Court of Equity will enforce. As 
to the defence of minority, it has not been shown that the defend- 
ant has any law but that of this country; under that law she is 
entitled to certain money; and for that purpose it is submitted 
she came of age at 18. Otherwise she would at 18 have arrived 
at an age when she could take property, but could not contract. 
By the Succession Act the period is 18: see sections 215 and 
216. See also section 4. Under the Acta person over 18 can 
make a will: see section 46. 

On a subsequent day, Mr. Ingram referred to two decisions of 
the Bombay High Court on the question of minority, which are 
mentioned in the Supplement to Thomson on Limitation, page 8. 


Puear, J. (after taking time to consider)—Two principal ques- 
tions have been raised in this case, namely :— e 
lst——Was Mrs. Watkins, at the time of making the notes, 
which are the subject of suit, incapable of binding herself or her 
property by reason of coverture ? 
2nd.—Was she at that time under the disqualification of 


infancy ? 
(1) 1 B. L. R, O. C., 10. (4) 3 My. & K., 209, 
(2) 1 Wh. & Tu., L. C., 435. . (5) 3 L R Eq, 781, 


(8) 3 De Gex., F. & J., 494 ; sco®513, | 
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Now I may say shortly that, by the principles of English law, 
the power of a woman under coverture, ù e., of a married 


Q.J.Warxms. woman to contract, is limited to the extent to which she can be 


treated as a feme sole; and that, in a Court of Equity, she is treated 
asa feme sole so far as concerns dealings with her separate 
estate. In other words, a married woman, notwithstanding 
coverture, has power to contract in respect of her separate 
estate so as to bind that. Also a promise, whether verbal 
or written, to pay a debt out of her own property, is held to 
be a contract made in respect of her separate estate, if she. has 
any; anda contract to pay money simply, if made by her in 
writing, is construed of itself to imply a promise by her to pay 
out of her own property. These are the conclusions which I 
draw from the elaborate judgments of V. C. Kindersley in 
Vaughan v. Vanderstegen (1), and of L. J. Turner in Johnson v. 
Gallagher (2), and one or two later decisions affirmative of these. 

In the present case, the contracts sued on, excepting perhaps | 
those for the repayment of Re. 15 lent, are not only in writing, 
but were, I think, without doubt, accompanied by a verbal pro- 
mise on the part of Mrs. Watkins to pay the money out of her own 
property. I must therefore for the reasons I have mentioned 
consider them to be contracts made by her in respect of her own 
property, and consequently the question before me changes 
itself to this ; had Mrs. Watkins in fact separate estate at the dates 
of the contracts? 

It is often a matter of much nicety in English Courts to deter- 
mine, whether or not a married woman’s property is endued with 
the character of separate estate. Inasmuch, however, as se- 
parate estate is in England entirely the creature of the Court of 
Equity, it is always an equitable estate in the woman as contra- 


. distinguished from a legal estate; it is generally necessary to its 


existence that the legal estate should be outstanding in some one, 
who can be made a trustee for her, and it is therefore reached 
through the trustee. Thus it happens that, even though a married 
woman’s contracts of a certai class can be enforced when she 
possesses separate estate, still she herself retains in a Court of 
Equity, as well as of Law, her inmunity from personal liability, 
(2f 3 De Gox., F, & J, 494, 


(1) 2 Drew., 165. 
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Tt is beyond dispute that, previously to and up to the date of 1872 
her marriage, Mrs. Watkins was entitled absolutely under the will Aronsn 
of her father, and under the will of a Mr. Hare, to a considerable G.J. Warners, 
sum of money then in the hands of the Administrator-General. 
Before her marriage she was of course in fact a feme sole with 
regard to this property, and even after her marriage she would 
be treated by a Court of Equity as a feme sole with regard to 
it, provided that, either by the terms of the wills, or by a settle- 
ment, it had been put into the condition of separate estate during 
coverture. This admittedly was uot the case: there was no 
settlement, and there are no terms in the wills (so far as they 
are known) which qualify the gifts. But that which constitutes ° 
the essence of a wife’s separate estate is, that by some effective 
disposition, the property has been reserved to her sole use, and 
‘her husband has been excluded from his common law marital 
rights over it. It is not always necessary that the machinery of 
trustées should be created by the act of disposition; for even if 

” the legal right be’ allowed to pass by the operation of the 
common law to the husband, if the wife’s equity is well limited, 
.the Court will make the husband himself a trustee. And is not 
this reservation and exclusion precisely what has happened in 
this case, not by the force of the testator’s words, nor by settle- 
ment inter partes, but by the operation of Act X of 1865? The 
4th section of that Act runs thus:—“ No person shall by 
** marriage acquire any interest in the property of the person 
“whom he or she marries, nor become incapable of doing 
‘ any act in respect of his or her own property which he or 

' she could have done if unmarried.” Notwithstanding some 
vagueness as to the outside limits of the subjects of this section, 
I think it clear that Mr. and Mrs, Watkins and their property a 

- fall within its scope. They are both, as it seems to me, without 
doubt, domiciled in the British India of the Act; such property 

_ as they each have is locally situated here; and their marriage 
took place after the 1st January 1866, It follows then that 
Mr. Watkins did not by the nfarriage acquire any. interest. in 
his wifes property; the Act excluded him from such marital 
rights over it as he would otherwise have had ; and Mrs.. Watkins 
did not by the marriage beeome incapable of doing any act in 
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cannot even proceed in rem.against the property, for the married 1872 
woman is herself the holder and owner of it. Thus, it would AROHER 
happen that a married woman’s contracts would practically be G.J.Warxiss. 
without effect upon property, with regard to which the Legisla- 
ture had made her a feme sole, and given her the fullest power 
of disposition, though they be such as would have been valid 
aud effectual against any separate estate which the Court of 
Equity by its own authority alone had maintained for her. 
This seems to be rather a startling consequence of adherence to 
antiquated rules of English Common Law, after the necessity 

` for them has passed away. The truth is that the doctrine of 
Francis v. Wigzell (1), and Aylett v. Ashton (2), is nothing other . 
than the maxim “ Equity follows the Law” in a particular shape. 
But this maxim is never allowed to bar a remedy which a prin- 
ciple of equity dictates. I am prepared therefore to hold that, if 
it is necessary, in order to reach the property which ought to be 
proceeded against, to make a decree against a married woman 
personally, such a decree must be made. 

Then comes the question of infancy. Is the limit of minority 
for Mrs. Watkins 18 years or 21 years? It is admitted by 
both sides that Mrs. Watkins had just attained the age of 19 
years when she made the contracts which are the subject of the 
suit, and therefore if the latter limit is to be taken, she was at 
that time a minor. If, on the contrary, the limit of minority is 
for her 18 years, then she was a major. 

Now Act XL of 1858 by section 26 prescribes “ that every 
person shall be held to be a minor, who has not attained the age 
of 18 years,” and in a late case,—Jadunath Mitter v. Bolyechand 
Dutt (3), I felt obliged to hold that this Act extends to persons . 
within the limit of the original civil jurisdiction of the High 
Court, as well ag to those within the jurisdiction of the Civil 
Courts in the mofussil. In the same case I held, on the authority 
of the late Full Bench decision (4), and also upon my own view of 
the law, that this Act XL of 1858 made 18 years the limit of 
minority for all purposes of contract. Then the only question is 


(1) 1 Madd., 262. (4) Madhusudan Manji v. Debigobinda 
z 7 “i z oe Vegi, 1 B. L. R., F. B., 49. 
td 
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whether this lady is personally exémpted from the operation of this 
Act, and, for causes to be found outside the Act, had a status 
of minority lasting longer than 18 years. Now the only personal 
exemption to the operation of this Act, as far as I know, is that, ` 
such as it is, which is afforded by section 2 of the Act, and the 
words of this section are :—“ Except in the case of proprietors of 
* estates paying revenue to Government who have been or shall 
“ be taken under the protection of the Court of Wards, the care 
“ of the persons of all minors (not being European British sub- 
“ jects) and the charge of their property, shall be subject to the 
“ jurisdiction of the Civil Courts.” This section does apparently 
limit the area of persons to whom the Act is to apply so far as to 
exolude those who are European British subjects, but I am not 
aware that any other portion of the Act does so. Then, is this 
lady a European British subject? In Rollo v. Smith (1), Mr. 
Justice Markby was of opinion, on the evidence before him, that 
the alleged minor was a European British subject, and’ on that 
ground he held that his age of majority would be 21, and not 18. 
By the finding of Mr. Justice Markby, the plaintiff was a pet- 
son who did not fall under the operation of Act XL of 1858; 
and Mr. Justice Markby was further of opinion that the words 
of Act X of 1865 were not sufficient to alter the age of minor- 
ity generally in respect of the power of making contracts, and 
that they only did so te the extent to which the Act itself 
expressly operated in regard to the administration of, and suc- 
cession to, property. So that in the view taken by Mr. Justice 
Markby, neither Act XL of 1858, nor the Indian Succession Act 
applied to the case before him. It is not necessary for me now 
to consider how far Act X of 1865 does of itself affect the 
period of minority. A very cursory inspection ofits sections 
will show that it does affect it for all persons in a considerable 
number of cases, but I repeat it is not necessary that I should 
consider the point now, because it appears to me impossible to 
say on the evidence before me that Mrs. Watkins’ father was a 
European British subject. I db not know where he came from, 
or anything about his family. The first fact that I know with 
regard to him is that he was born at sea; then, that he lived 


Q) JBL. R,"0. C., 10. 
e 
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the greater, at least the latter, portion of his life in Calcutta, 1872 

Who his parents were, or whence they came, no one can aay. BACHE 
I don’t know even that the ship on board which he was born G.J. Warza, 

` was a British ship. He was manifestly domiciléd here. In 

short I find no’ ingredient whatever sufficient to give him the 

character of a European British subject. If he was not so, 

certainly Mrs. Watkins was not. Consequently in my judgment 

she is not exempted from the operation of Act XL of 1858, and 

the words of section 26 “ every person shall be a minor who 

has not attained the age of 18 years ” imply that on attaining 

that age, such person will cease to be a minor. Thus, whatever be 

the full effect of the Succession “Act on minority, I must hold, + 

atter the decision of this Court in Jadunath Mitter v. Bolyechand 

Dutt (1), that Mrs. Watkins attained majority at the age of 18 

years. I am not asked for a personal decree against Mrs. 

Watkins, and therefore I do not say whether a personal decree 

would go’ against a married woman. `The decree which I give 

is based on the line of authorities laid down by the Courts 

of Equity in England, which justify me in directing that the 

amount of the debt be realized out of Mrs. Watkins’ own pro- 

perty. The decree may be framed after the form of a decree 
against executors prescribed by Act VIII of 1859. 


i Judgment for the plaintiff. 
, Attorneys for the plaintiff: Messrs, Trotman and Co. 


Attorneys for the defendant, Mrs. Watkins: Messrs. Carru- 
thers and Dignam. . 


‘Q)7B.L. Re 607. 
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Before Mr. Justice Bayley and Mr, Justice Markby. 


BABOO BHAGWAN SING ann ornens (Prarntirrs) v, MITARJIT 
SING anv orners (DEranpants.)* 


Act VIII of 1859, s. 16—Declaratory Decree—Cause of Action. 

Where there is a dispute as to tho shares of the several members of s family in a 
family property, the possession of which is undisturbed, a suit will lie to ascertain 
the shares of the different members, ' 

In a snit for a declaratory decree, it is not necessary to allege any overt act which 
may give rise to relief in the shape of damages or a decree for possession. 

Tue plaintiffs, Bhagwan Sing, Ramdiwan Sing, and Mussa- 
mat Jhitu Koer, stated that Rup Sing, who was the owner of 10 
dams of land during his life, divided his 10 dams into four shares 
of 24 each among his four sons—Sita Sing, Chatro Sing, Jhoti 
Sing, and Tayku Sing; that Sita Sing had, during the father’s 
life-time, separated from his brothers; that the other three 
brothers remained joint; that all the four brothers were now 
dead; that Mitarjit Sing, defendant No. 1, the son of Sita Sing, 
had sold his own share to the defendants Birkishor Sing and 
Jadunath Sing, declaring in the deed of sale his share to 
consist of 5 dams of the property, whereas he was only en- 
titled to 24, the share of his father Sita. The plaintiffs, as 
heirs of Jhoti and Tayku, sued for a declaration of their 


, right to the 24 dams share of the deceased Chatro, on the ~. 


ground that, as -the three brothers were members of a joint 
family, they were entitled to the share of the deceased Chatro, 
and for a further declaration that the sale by Mitarjit to the 
defendants Birkishor Sing and Jadunath Sing was inoperative 
as regards 24 dams share of-the property. 

The defence was that the plaint disclosed no cause of action ; 
that the sons of Rup Sing were all members of a joint Hindu 
family ; that the plaintiff Mussamat Jhitu Koer, the wife of 


* Special Appeal, No. 988 of 1871, from a decree of tho Judge of Shahabad, dated 
the 3rd June 1871,: reversing a decree of the Moonsiff of that district, dated the 
24th February 1871, j 


y 


4 
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Jhoti Sing, was only entitled to maintenance ; and that as Chatro 1872 
and Jhoti had died childless, the sons of Tayku were entitled Basco Busc- 











wan Sino 
to one-half, and Mitarjit to the other half. v. 
: i i BMrrargir 
The following shows the pedigree :— Sixe. 
Rup Sing, owner of 10 dams. 
Sita Si prm Jholi Sing Tayla. Sing 
ita Sin a À 
deceased deceased. © f deceased, deceased. 
Mitarj! ši whose share is whose wife 
itarfit Sing in dispute. is Musst. 
defendant. R Jhitu Koeri, 
plaintif. , 
| e 
B an Sing Ramdiwan Sin 
plaintife. plantit S 


The Moonsiff fixed the following issues for trial :— 

1. Did the four sons of Rup Sing live separately or jointly ? 

2. Did Sita Sing, father of the defendant: Mitarjit Sing, live 
separately from his brothers or jointly? 

3. Is any injury done to the plaintiffs’ rights by the wording 
of the deed of sale executed by the defendant Mitarjit Sing to the 
defendants Birkishor Sing and Jadunath Sing, and the mode 
_ and manner in which he has represented his share ? 

The Moonsiff held that Sita Sing, father of the defendant 
Mitarjit Sing, lived separately from his brothers; that the 
remaining three brothers lived jointly ; and that according to the 
Mitakshara, the defendant Mitarjit Sing could not, in the presence 
pf the plaintiffs, be an heir to Chatro Sing. He further held 
: “that the deed of sale, wherein Mitarjit Sing described his share 
in the estate to consist of 5 dams, did affect injuriously the 
plaintiffs rights in the estate to the extent of 24 dams. He ° 
gave a decree for the plaintiffs, 

The defendants appealed to the District Judge. The Judge 
on the evidence held that all the four sons of Rup Sing were 
members of a joint Hindu family, and dismissed the plaintiffs” 
suit on this ground alone. $ 

Tho plaintiffs preferred a special, appeal to the High Court 
against the decision of the Judge. 

The respondents took a cross-objection to the judgment of the 
Court below, viz., thate the plaintiffs’ suit ought to have been 
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dismissed on the ground that the plaint disclosed no cause of 


Banoo Busc- gotion. 
xG 


WAN 


imam 
‘Srvc. 


On the plaintiffs’ appeal, the Court remanded the case for an 
enquiry into the circumstances of the members of the joint 
family, such as the dates of the several deaths, &c., in order 
to ascertain accurately on whom the share of Chatro would vest. 


Baboo Kalikrishna Sein for the appellants. 


Baboos Srinath Das and Chandra Madhab Ghose for the 
respondents, 


The judgment of the Court was delivered by 


Marxsy, J.—No doubt, the objection of the respondents 
was taken in the first Court, and in all probability it was only 
not taken in the second Court, because there the suit was dis- 
missed on another ground. But as the suit seems to have been 
wrongly dismissed, it now becomes “necessary to consider this 
point. 

Now, though the plaint in this case is not drawn with any- 
thing like technical accuracy, there really was a contest in this 
family as to the share of Chatro, which contest has been and 
ought to be made the subject of a suit and of decision in a 
Court of law. There was a contention on one side that the 
share wholly vested in the plaintiff, and a contention on the 


other that a moiety thereof vested in the defendants, It does, 


not appear to me that there is anything in section 15, Act \ 
~ 


VIII of 1859, which prevents the Court entertaining a suit to 


‘ascertain how the shares of a deceased person are vested, not- 


withstanding that no overt act which could give rise to relief in 
the shape of damages, or a decrée for possession, has occurred. 
It must be remembered that the words of section 15 are not, 
ag the expression is, “disabling,” but “ enabling.” They do not 
say that no suit shall lie in whieh a merely declaratory order or 


decree is sought, but that no suit shall be open to objection on , 


the ground that a merely declaratory order or decree is sought 
thereby ;” and I do not think if wag the intention of the Legisla- 


ture to exclude any suits Which, by the practice of the Courts. 


`~ 
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at the time this Act was drawn, had been usually entertained. 
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And as far as I can see, suits such as I consider the present in Banoo Buac- 


substance to be, viz., a suit to ascertain the shares of the several 
members of a family in a family property, where there is a dispute 
between them as to their respective rights, have been frequently 


entertained by this Court. Upon this ground therefore, that ° 


there was a real dispute between the parties as to their right to 
Chatro’s share, which dispute the parties were desirous of having 
settled, and that though no one had yet been disturbed in his 
possession, the defendants were asserting and acting upon their 
rights, I think this suit can be maintained. 


Appeal allowed. 


Before Mr. Justice Loch and Mr. Justice Ainslie. 
IN THE MATTER OF THB Perrrion or MUSSAMAT PHULJHARI KOER.* 
l Hindu Law— Mitakshara—Partition. 
By a deed of sharakatnama tho members of a Hindu famil¥, governed by the 
Mitakshara law, declared that each of the members were entitled to a definite 
fractional part of the whole estate. ' 


Held, that this was not sufficient to constitute a valid partition according to the 


Hindu law (1). 
Appovier v. Rama Subba Aiyan (2) and Raja Suraneni Venkata Gopala 
Narasimha Roy v. Raja Suraneni Lakshmi Venkama Roy (3) distinguished. 


Tux following pedigree shows the relation of the parties to 


f the suit: — 
Raghubi. 


Tilakdhart Sewparsan. ERamparsen. Giridhari, Sham Narayan. Sunt Prasad. 
` died without iasue. widow 
Pholjhari. 


e 
* Miscellaneous Regular Appeals, Nos. 256 and 292 of 1871, from the ‘orders of 
` the Judge of Barun, dated the 16th June 1871. 


(1) See Mussamat Deowanti Kunwar v. . (2) 11 Moore's L A. 75. 
Dwarka Nath, ante, p. 363, and Meee . (8) 3 B. L. R, P. C, 41; 6.C.,13 
Sing v. Raghubansi Sing, ant@ App, 6. ‘Moote’s L A, 118. 


ING 
v. 
DIITARIIT 
Sisa. 


872 


I 
Jany. 13. 
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On the death of Sewparsan, Mussamat Phuljhari Koer, his 
widow, applied for a certificate of administration to his estate. 
Ramparsan, Sham Narayan, and Sunt Prasad opposed the 
application on the ground that the deceased, a Hindu, subject to 
the Mitakshara law, had died while he was joint in estate with 


“them, and contended that under the law they were entitled to 


the certificate. 

To prove that there was a separation, Mussamat Phuljhari 
Koer filed office copy of five petitions presented by the parties 
in 1869 to the Collector of Income Tax, wherein they declared 
that the family had separated. She also filed a zuripeshgi lease 
dated Ist October 1866, executed by Giridhari in favor of 
the deceased; three zuripeshgi leases of Miharpoor Busunt 
in favor of the deceased alone; Also a sharakatnama (deed 
of partnership), dated 13th September 1867, wherein the 
respective shares of the parties were settled, according to which 
the members agreed to divide the property in future. The 
Judge held that the petitions to the Collector of Income Tax 
were presented merely with a view to prevent payment of a 
heavy Income Tax and not documents upon which reliance could 
be placed as containing the actual state of the family. That there 
was no evidence to show that the deceased was in possession 
under the zuripeshgi lease of Giridhari; that there was evidence 
showing that it was the custom of the family to hold property in 
the name of one of the members only, and, consequently the 


other zuripeshgi leases had been drawn up in the name of Sew-~ 


parsan only. That the sharakatnama had been drawn up 

merely to prevent confusion of shares and for the protection of 

the mahajan who advanced money to the parties, and that the 

oral evidence adduced on behalf of the widow was unsatisfactory. 

He accordingly rejected the application of Phuljhari, and grant- 

ed a certificate to Ramparsan and the other applicants. 
Mussamat Phuljhari appealed to the High Court. 


Mr. Piffard (with him Mr. C. Gregory and Baboos Mahes 
Chandra Chowdhry and Budh Sen Sing) for the appellant con- 
tended, 1s¢, that, a-a matter of fadt, the separation was estab- 
lished by the oral eyidence, by the five petitions in which the now 
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respondents declared that a separation had taken place, by the 1872 

zuripeshgi lease which had been granted by Giridhari in _ 1s mae 
MATTER OF 

respect of his share of a certain mauza, and by the undisputed rar Prrimox 


sharakatnama which, he pointed out, was in the present, and not yrs 
the past tense. After commenting upon the documentary evi- piga 
dence relied upon by the respondents which he insisted was 
inconclusive, and not necessarily inconsistent with the fact of a 
partition having taken place, he contended that, even if no 
partition had actually taken place, his client, the widow of 
Sewparsan, was entitled to a certificate, unless it was assumed 

that Sewparsan had died possessed of no property and with 

no rights which he could singly endeavor to establish. If, at . 
or shortly before the time of his death, Sewparsan had been 
contending that as against his cousins the property in his 
possession was self-acquired, and did not form part of the 

joint family property, it would be the grossest injustice to wrest 

from the hands of his widow, by-an order in a suit of a summary 

or miscellaneous description, the estate which was in his hands, 

and which he claimed to be his own. There was, he contended, 

no difference between the law as laid down in the Mitakshara and 

that prevalent in Bengal as to who was the personal represent- 

ative of an intestate. Under the Mitakshara law, the brothers or 
cousins did not succeed their brother or cousin as his represent- 
atives; in fact, they did not succeed him at all,- they possessed 

and enjoyed the joint estate with him as co-sharers during his 
life-time, and on his death his interest in the estate simply 
lapsed or became extinguished, and his surviving co-sharers 
continued to possess and enjoy the same estate that they did 
before, with the sole difference that the number of their co- . 
sharers was diminished by one. The widow could not be said 

to be excluded from succession, because there was no suc- 
cession. The males in a joint family, governed by Mitakshara 

law, took nothing by inheritance, but by birth; it was not upon 

the death of any predecessor, but from the time of his own birth 

that each became entitled to acertain interest in the joint estate 

which might be said to vary in extent asthe number of his co- 
sharers was increased or diminished by successive births or deaths. 

A female by her son was’ excluded, not from inheritance, 

id 


358 BENGAL LAW REPORTS. (VOL. Vil. 


1872 but from the coparcenership which ensued to the male mem- 
Inne bers on their birth. By granting a certificate to the widow, 


MATTER OF 


tHe Permios the Court would do no more than enable her to defend 
or MUSSAMAT 


PHULTHARI those rights and those yights alone which her husband could 
have maintained in his life-time against the joint family, and 
the members of the joint family would have no right to com- 
plain, because they conld maintain against the widow every 
claim which they could have maintained against her husband 
in his life-time, and nothing would, by the grant of a certificate 
to her, be taken out of their: possession which was in their pos- 
session before, nor would she be enabled to sue for anything 

¢ which her husband could not have sued for separately in his 
life-time. 

In the course of his argument he referred to the following 

cases :—Jusoda Koonwar v. Baboo Gouree Byjnath Pershad (1), 

In the matter of the Petition of Phul Koert (2), In the matter 


(1) 6 W. R, Mis, 58. the family property, the nephew claiming 

(2) Before Mr. Justice Kemp and Mr. Justice a share, tho uncle alleging that, inasmuch 

Glover. as Beni Prasad, Debi Prasad’s father, 

re-deceasod his father, Dindayal, the son 
The 18th; Decembar: 1809. had no share in the aoe 

Ix THE MATTRE OF THE PETITION OF A suit was brought by Debi Prasad, 

PHUL KOERI, alias GHINA KOERL* which resulted in his favor in the District 


Mr. Piffard (with him Baboos Makes Chan- Courts, and this suit is now the subject of 


dra Chowdhry and Budh Sen Sing) forthe 90 appeal to Hor Majesty in Council. 
appellant, In the case now before us, the Judge 


has held that the acts of the objector Debi 
Mr. R. T. Allan and Baboos Anukul Chan- proand have sufficiently establislied the 
dra Mookerjee, Annada Prasad Banerjee and foot that the property was divided and 
Kali Krishna Sen for the respondent. that the widow, therefore, is the rightful 
Grover, J—This was an application heir of her husband according to the law~ a 
under Act XXVI of 1860 by Phul Koori, of Mitakshara. 
widow of Lachman Prasad, for a certi- It appears to me that,under the circum- 
e’ ficate to collect the debts due to the estate stances stated, there is no sufficient pre- 
of her deceased husband. sumption that the family separated before 
The application was opposed by Debi Lachman Prasad’s death. No doubt, the 
Prasad, nephew of the deceased, on the Privy Council decision in the case of 
ground that the estate being Joint a andun- Appovier v. Kamasubba Atyan (a) esta- 
divided, he was thesole heir of his uncle, blishes the principle that actual partition 
and that the widow had no claim to any- by metes and bounds is not necessary to a 
thing beyond maintenance. separation, but it is still necessary that 
It appears that uncle and nephew hed there should be some unequivocal act or 
been litigating for a long time regarding declaration on the part of the family of 


* Miscellaneous Appeal, No. 813 of 1869, from an order of the Judge of Patna 
dated the 1st May 1869, : . 
` (a) Pl Meoie’s L A., 75. 


ad 


í 


é 


J 
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of the petition of Purnamasi Dayi (1), In the matter of the Peti- 
tion of Mussamat Nowlakhu Kunwari (2), In the matter of the 


their intention to separate, and I fail to 

see any such act or declaration in this 

case, 

The Judge has gone exclusively on the 
fact that Debi Prasad sued Lachman for 
his share of the family property, but this 
alone would not, as it seems to me, be 
sufficient to indicate an intention of sepa- 
tating from his uncle on the part of Debi 
Prasad. If the suit had been brought fora 
declaration of Debi Prasad’s right, and for 

. a subsequent demarkation of his share, it 
might then have been fairly presumed that 

` Debi Prasad’s intention was to be separate 
from his kinsman, but all that he sues for 
is a declaration of his right in the estate, 
and thero is nothing to show that, if he got 
a decree in his favor, be intended to keep 
that share sepnrate aud distinct from that 
of Lachman Prasad. The mere fact of his 
bringing a suit would not be a sufficient 
indication of his intentions. There must 
be some unequivocal notice of his wish 
to live separate in estate before the ordi- 


nary presumption of Hindu law can be 
ignored. 


In the present case, the family was ad- 
mittedly joint. No separation in direct 
form is-alleged. The only thing, in sup- 
port .of the petitioner’s case,.is the fact 
that’ the objector Debi Prasad brought a 
suit against his uncle for his share in the 
family estate, and that in terms which at 
,, the most leave it undecided as to whether 


he asked for a divided or an undivided 
share. 


I think that the widow Phul Koeri has 
not made out any sufficient case for the 
grant of a certificate under Act XXVI 
of 1860, and that her appli: ation ought 
to have been refused. I would, therefore, 
allow this appeal with costs. 


Kear, J.—I concur in this judgment, 
There has been no definition of shares 
or enjoyment of possession according to 


guch definition. The suit of Debi Pra- 
sad was for a declaration of his right to 
a share in the estate of his grandfather 
Dindayal. It was not a suit for partition, 
nor can I find any unequivocal act on the 
part of Debi Prasad, whereby it can be 
said that he has declared his intention to 
separate in estate from his uncle, the late 
Lachman Prasad. I therefore think that 
the certificate under Act XXVIII of 
1860 should have been granted to the ap- 
pellant Debi Prasad, and not the respon- 
dent the widow of Lachman Prasad. 

The appeal will be decreed with costs 
payable by the respondent, 


(J) See post, p. 395. 


(2) Before Mr, Justice E. Jackson and Justice 
C. P. Hobhouse, Bart. 


The 81st May 1869, 


In THE MATTER OF THE PETITION OF 
MUSSAMAT NOWLAKHU KUNWARL* 


Mr. C. Gregory and Baboos Anukul Chan- 
dra Mookerjes, Annadaprasad Banerjee, and 
Rames Chandra Mitier for the appellant. 


Mr. R. T. Allan, and Baboos Mahes 
Chandra Chowdhry, Chandra Madhab Ghose, 
and Lakhi Charan Bose for the respondent. 


Tame judgment of the Court was deli- 
vered by 


Jackson, J.—This is an appeal from 
the orders of the Judge of Zilla Bha- 
gulpore passed on an application by the 
widow of one Ranjit Sing to obtain a 
certificate to collect her husband’s debts 
under Act XXVII of 1860. Objection 
was raised to the grant of a certificate to 
the widow by Chintaman Sing Chowdhry, 
the next mail heir, the first cousin of the 

@ieceased. The Judge, however, ordered 
that the certificate should be given to the 


- * Miscellaneous Appeal, No, 110 of 1870, from an order of the Judge of Bhagulpore, 


dated the 7th March 1870. 
e 
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petition of Samandra Kunwar (1), Muktakasi Debi v. Ubabati (2), 
Katama Natchier v. The Rajah of Shivagunga (3), Appovier 
v. Rama Subba Aiyan (4), and Raja Suranent Venkata Gopala 
Narasimha Roy v. Raja Suranenit Lakshmi Venkama Roy (5). 


widow. Chintaman Ohowdhry appeals 
against that decision. 

His vakeel urges that the widow was 
not entitled to the certificate, because the 
deceased Ranjit Sing lived with Chinta- 
man Chowdbry as a joint Hindu family, 
and that consequently, under the Mitak- 
shara law which prevails in that part of 
the country, Chintaman Chowdhry was the 
heir of the deceased, and his widow was 
entitled only to maintenance. Chintaman 
Chowdhry was therefore entitled to the 
certificate. The vakeel for appellant 
was asked whether his client had adduced 
evidence t6 prove that the families of 
the deceased and appellant lived jointly. 
He stated that there was evidence upon 
the record consisting of petitions alleged 
to have been put into Court by members 
of the family. But he admitted that 
there was no evidence adduced to prove 
by whom these petitions were presented. 
The vakeel did not read to the Court any 
other evidence in support of the fact that 
the families lived jointly, but in the end 


_snpported his case on the ground that the 


widow had not adduced evidence to prove 
that the families lived separately. There 
is, however, evidence upon the record 
which makes ont at least a primå facie 
case that, as regards certain portions of the 
estate of the family, the members of the 
family had separated. There is a distinct 
deed of taksimnama (deed of partition) 
which deed is admitted to be genuine by 
the appellant. Independent of this, how- 
ever, the claim of the appellant in the low- 
er Court was argued, not on the point ofa 
joint family, but on the ground that Ohin- 
taman Chowdhry was under the deed of 
iaksimnama the next heir to a property 
called Ganjar, as that property, under the 
custom of the family and under deeds 


entered into by former members of it, de- 
scended to the next surviving male mem- 
ber of the deceased’s family, It is quite 
clear that the question of the title to 
Ganjur has nothing todo with the ques- 
tion as to the certificate. Whether Chin- 
taman ig entitled to succeed to Ganjur 
or not, Ranjit’s widow will be entitled 
to the certificate to collect her hnsband’s 
debts if her husband was living separate 
from the rest of ber family. Upon the 
evidence on the record, it is quite certain 
that Ranjit was to a very large extent 
separate in family estate from Chintaman 
and that his separnte possession was, as 
found by the Jndge, confirmed by the 
Civil Conrt in a snit between Ranjit 
Sing and Chintaman Chowdhry’s father 
Ram Dayal Sing. Under these circum- 
stunces, we consider that the Judge of the 
Court below was right in declaring the 
widow of Ranjit entitled to obtain the 
certificate she applied for to collect the 
debts of her deceased husband Ranjit. 
The appeal is dismissed with costs. 





(1) Before Mr. Justice Bayley and afr. 
Justico Kemp. 


The 19th February 1870, 
Is THE MATTER OF THE PETITION or 
SAMANDRA KUNWAR.* 
Baboos Rames Chandra Mitter and Chan- 
dra Madhab Ghose for the appellant. 
Mr. R. T. Allan for the respondent. 
Barer, J.—This is an application by 
the widow of one Lal Behari for a 
certificate under Act XXVII of 1860. 
(2) See post, p. 396. 
(3) 9 Moore’s I. A., 589. 
(4) 11 Mooroe’s I. A., 75. 
(6) 3 B. L. R, P. C41; 8% C, 18 
Mooro’s L A., 118, 


* Miscellaneous Appeal, No. 527 of 1869, from an order of the Judge of Sarun, 


dated the 16th September 1869. 
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Fhat Actis an Act to facilitate the collec- sould not therefore be relied upon; for P TARI 


tion of debts on successions and for the 
security of parties paying debts to the 
representatives of deceased persons. This 
proceeding of giving a certificate is in- 
tended merely for the purpose which the 
Act as above defines, and is restricted to 
that purpose only. 

In this case, a debt was admittedly due 
to the estate of the deceased Lal Behari, 
but the amount was in dispute. The 
Judge has refused to give the certificate 
under the Act to the widow of the de- 
ceased as the next of kin, and has given 
it to Kali Oharan. The Judge has done 
so because he thought.that the witnesses, 
adduced on behalf of the widow, were 
interested as being connected with the 
family, and that their evidence could not 
be depended upon. The Judge then ob- 
serves that the documents on behalf of the 
widow only went to show that her hus- 
band, the decensed Lal Behari, mort- 
gaged a few bigas of land, which fact 
was insufficient to prove the division of 
the family interests, The Judge then 
proceeds to the evidence of the objector, 
Kali Charan, and finds that that evidence 
proved that the family was joint and 
undivided. 

, From this decision the widow appeals 
g to this Court, and urges that the evidence 
on the record clearly proves thatin various 
transactions Kali Charan acted for himself, 
and Lal Behari for himself, and thet this 
was a sufficient proof of the separation of 
the family. It is also urged that a tak- 
simnama, or deed of partition, whieh could 
not be traced when the case was heard in 
the lower Court, and which has been 
produced in this Court, clearly proves 
that a partition in the family had long 
taken place. 

In the first place we think that the 
lower Court is wrong when it says that, 
because the witnesses for the widow are 
connected with the family, their evideges 


if the transactions and affairs of the family 
are not known to this class of persona, 
we do not know how they could be better 
known to strangers, 

Then asto the mortgage of a few 
bigas of land by Lal Behari, we find 
that Lal Behari mortgaged his 8-anna 
share of a certain manza; but further 
thateach party transacted business and 
dealt with parts of the property separately. 
In this view, we cannot say that no 
sufficient evidence of separate right has 
been given by the widow such aa is 
enough to entitle her under Act XXVIT 
of 1869 to a certificate to collect the debts 
admittedly due to the estates of her de- 
ceased husband. 

It has been very strongly pressed by Mr. 
Allan that the decision of Mr. Justice 
Loch and Mr. Justice Macpherson, dated 
the 4th August 1866, in Mussamut Jusoda 
Koonwar v Gouree Byjnath Sohae Sing (1) 
clearly lays down the principle that 
we should follow, and that that was also 
a cage of a certificate. That the principle 
is one and the same, we fully admit, We 
also think, to use the words of the learned 
Judges :— A legal partition is proved if 
“it be found that the parties have separat- 
“‘ed in food and residence, that there has 
“ been a distinct separation in estate in- 
“dicated by separate enjoyment and 
“separate liabilities, and that they have 
“dealt with their respective shares se- 
“parately and in a manner inconsistent 
“with the idea of their being still joint; 
“if, in short, looking at all the circum- 
“ stances, it is clear that the parties really 
“did intend to hold, and did in fect hold 
“their shares respectively, each freed 
“from any interest therein of any other 
wsharer, and if the separate enjoyment 
“was not merely a matter of arrangement 
“ for the private convenience of the fami- 
sly.” The facts of the case have also 


(1) 6 W. R., 189. 
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the appellant, contended that the evidence was not sufficient to 
prove a partition, that the petitions to the Income Tax Collector 


THE Pees did not disclose the true state of facts, but had been a mere con- 
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trivance to avoid payment of the tax. That the zuripeshgi lease 
had not been acted upon. If it was at all genuine, it was a mere 
paper transaction. It did not appear, from the petition to the 
Income Tax Collector, that Sewparsan was ever in possession 
of the share alleged to have been mortgaged to him. The 
sharakatnama did not state that a division had taken place, 
but it laid down merely the share which each party was to get, 
if ever n partition should be made of the property. It was 
more for the purpose of preventing future disputes amongst the 
heirs who were to take per stirpes, and not per capita. The three 
other zuripeshgi leases of Miharpoor Busunt were taken in the 
name of Sewparsan, ashe was the managing member. Besides in 
his petition to the Income Tax Collector, the deceased did not 


been referred to by Mr. Allan, and all 
that we can say on that point is that the 
facts in that case go farther in degree, but 
are substantially of the same kind as in 
this, viz., separate leases, mortgages, and 
sgo forth. The simple question before us 
is whether the separate transactions of 
Kali Charan and Behari Lal have been 
proved so as to entitle the widow toa 
certificate under Act XX VII of 1860 for 
the purpose of collecting the debts ad- 
mittedly due to the estates of her deceas- 
ed husband, And this question we answer 
in the affirmative. 

It has been pressed on us by Mr, 
Allan that, although the. taksimnama 
has been tendered in this Court and was 
not produced and referred to in the Court 
below, we should remand the case for 
trial of the genuineness of that deed. 
Were this a regular suit for partition 
and declaration of title to a joint undivid- 
ed estate, the case might have been differ- 
ent; but when this case is merely fora 
certificate under Act XXVII of 1860, the 
object of which Act has been referred to 
above, we think no remand is necessary. 

The order of the lower Court is revers- 
ed, and it is ordered thata certificate 

.'_ a 


be given to the widow of Lal Behari for 
the purpose of collecting the debts admit- 
tedly dueto the estates of her deceased 
husband Lal Behari. 


Kmr, J.—I entirely concur in this 
judgment. As the Judge has alluded to 
certain petitions filed by Kali Oharan as 
indicating that Lal Behari and Kali 
Charan were joint in estate and acted as 
such up to 1868, I think it necessary to 
state that, in my opinion, those petitions, 
as contended by Baboo Chandra Madhab 
Ghose for the appellant, are no evidence 
whatever of the family being joint”. 
The first petition is one filed by Lal 
Behari and Kali Charan opposing an 
application made by a co-patnidar to 
open a separate account in the Collector’s 
serishta under the Sale Law. -The other 
petition was one presented in the Fowsz- 
dari Court through a mookhtear, whose 
mookhtearnama was not proved. The 
decision of the Moonsiff was also a deci- 
sion in a rent suit which was dismissed, 
as the kabuliet was not proved, That 
decision referred only to the renta of 
that particular year, and was no evidence 
whatever of a joint holding by Kali 
Okaran and Lal Behari. 
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state that he was the owner of the whole zuripeshgi, but only 1872 
his own defined share, and the other members in their petitions ge U 
state their share in the lease. This.is not inconsistent with the Tar PaTITION 


members being joint in estate. The family being joint, the Envan 
. ER 

cousins, and not the widow, succeed,—Mitakshara, Ch. 2, sec. 1, 

verse 39. 


Mr. Piffard in reply. 


-The judgment of the Court was delivered by 


AINSLIE, J. (who after stating the facts continued)—It has 
~ Deen contended that the party in all cases entitled to a certificate : 
under Act XX VII of 1860 is the personal representative of 
the deceased, and that the general rule of Hindu law is in 
favor of the widow’s succession, and that her exclusion, in 
respect of joint estate governed by the Mitakshara, is an excep- 
tional qualification: the authority of the Privy Council judgment 
in Katama Natchier v. The Rajah of Shivagunga (1) is cited in 
support of the contention. In theory, no doubt, this is a correct 
statement of the law; but it mustalso be borne in mind that, in 
the districts governed by the Mitakshara, the fundamental idea 
is that all property is joint and undivided, and that separate 
property is exceptional; so that, in practice, the qualification 
becomes the rule, and the rule is the exception. 
Gases may arise in which doubts may be éntertained whether 
tho certificate should be granted to the surviving co-sharers, 
y“ or to the personal representative, there being both joint and 
separate property left by the deceased; but this is not one of 
these. It is not said on the one side that Sewparsan held’ 
some separate property, or, on the other, that he held some joint 
property; the parties respectively declare him to have been 
wholly separated, and wholly unseparated. If he was wholly 
separated, the respondents have no interest in his estate; if he 
was wholly united, the widow has nothing but her right to 
maintenance, and cannot interfere with the estate, and_con- 
sequently cannot claim a certificate. 


wes) 9 Moore’s $ I A., 539. 
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1872 The question of separation has been divided into two parts ; 
ao actual separate enjoyment and separation by declarations which 
rae Petition haye the effect of dissolving the joint tenancy. Taking the 


or Mussamat 

Puurmani latter first, I am quite prepared to admit that, on the authorities 
cited, it is settled law that actual division by metes and 
bounds is not necessary to complete the dissolution of the joint 
tenancy of a Hindu family. The cases, however, do not go so far 
as they have been pushed. In the judgments of the Privy Council 
in Appovier v. Rama Subha Atyan (1), and Raja Suranant 
Venkata Gopala Narasinka Row v. Raja Suranani Lakshmi 
Venkama Row (2), it is determined that, when the members of 

. an undivided family agree among themselves with regard to 
particular property that it shall thenceforth be the subject of 
ownership in certain defined shares, then the character of un- 
divided property and joint enjoyment is taken away from the 
subject-matter so agreed to be dealt with, and that this is a 
separation in interest and in right, though not immediately fol- 
lowed by a de facto actual division of the subject-matter. 
In both these cases there was a distinct agreement to hold 
certain shares separately at the sole disposal of the parties 
respectively. It was not the mere fact that the parties had 
described their interests in the joint property in terms of the shares 
they would have been entitled to take on a partition, but there 
was also a distinct declaration of an intention to separate their 
interests. The case of Lalla Mohabeer Pershad v. Mussamat 
Kundun Koowar (3), and that of Kulponath Doss v. Mewah 
Lall (4), both rest on agreements to be separate in interest. \. 
The case of in the matter of the Petition of Samandra Kunwar (5) k 
did not turn on the existence of an agreement to separate, though 
one was tendered-at the hearing of the appeal, but went on 
the ground that the sharers had trangacted business and dealt 
with parts of the property separately. The Judges cited the 
case of Mussamut Jusoda Koonwar v. Gouree Byjnath Sohae 
Sing (6) in which it was said “a legal partition is proved if it be 


(1) 11 Moore’s L A., 75. (4) 8 W. R., 302. | 
(2) 3 B. L. E, P.C, 41; S. C, 18 (6) Ante, p. 390. 

Moore’s I. A., 113. (6) 6 W. R., 139. 
(8) 8 W. R 116, o 
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found that the parties have separated in food and residence; that 
there has been a distinct separation in estate indicated by separate 


enjoyment and separate liabilities; and that they have dealt with rar 
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their respective shares separately and in a manner inconsistent *Paytaany 


with the idea of their being still joint.” The case of In the 
matter of the Petition of Mussamat Nowlakhu Kunwari (1) can 
hardly be said to bear upon this case, as there was a deed of 
division and also distinct proof of separation. The cases of In the 
matter of the Petition of Purnamasi Dayi (2) and Haunman Dutt 
Roy v. Baboo Kishen Kishor Narayan Sing (3) do not require 


(1) Ante, p. 389. - time of its execution in 1187 to 1252. 
(2) Before Mr. Justico Bayley and Mr, Justice Thia order of the Judge under Act 


The 6th December 1870, 
IS THE MATTER OF THE PETITION OF 
PURNAMASI DAYI.* 
Baboo Bamacharas Banerjes tor the 
appellant, 
Mr. R. T. Allan for the respondents. 


BAYLEY, J.—Lam of opinion that this 
appeal must be dismissed with costs. 

The Judge has found that the special 
title upon which alone the objector at- 
tempts to come in fails. That title is 
alleged to be a certain deed called 
fign WIT Pta (regulating order 
deed), under which it is alleged that 
in this family the husband of the peti- 
tioner managed the family property, 
Thig, however, is a case in which the 
Judge was deciding, not on the goneral 


Tight or title of the parties to the property 


in suit, but under a special law, Act 


f XXVII of 1860, as to who was the party 


4 


best entitled to collect the debts duo on 
the estate of the deceased Bissambher. 
The lower Court has decided that the 
widow of the deceased was the best 
entitled, as being his next heir, to have 
the certificate under the Act cited. It 
has algo found that the special title 
attempted to be put forward by- the 
objector Pratap Narayan Das, as based 
on the aforesaid deed, was not prayed, 
and that there was no evidence that this 
deed was ever operative in any Court of 


law, or that it ever saw the light from the _ 


XXVII of 1860 appears to me to bo 
quite correct. It does not prevent the 
objector instituting a regular suit for the 
establishment of his title, either under 
that deed or otherwise. The evil is 
that, in these applications under Act 
XXVII of 1860, duo regard is not had to 
the nature and object of the Act, which 
is simply alaw for the facilitation of 
collecting the debts due on the estate of 
a deceased person and giving acquittances 
to debtors; but endeavor is made to 
make it a regular suit, and the sooner 
this is put a stop to the better, 

In this view I would dismiss this ap- 
peal with costs. 

Jackson, J.—I quite concur with Mr, 
Justice Bayley. I think the appellant has 
not made out his case, as he failed to 
prove the ground upon which he put it 
in the lower Court, vis, the special 
custom of the family under a deed. The 
point which he now takes is a new point 
altogether. It is evident that the vakeel 
is not prepared to argue that point, and 
I see no sufficient reason for considering 
the new pomt. Certainly, the widow was 
the best entitled to represent her husband, 
unless exceptional circumstances can be 
shown ; and if there is any discretion in 
the matter, I should hesitate to grant a 

*certificate'to a person who has set forth a 

title under a deed attendant with so many 
suspicious circumstanees as this deed is. 
(8) Ante, p. 358. 


* Miscellaneous Appeal, No. 860 of “1870, from gn order of the Judge of Midnapore, 


dated the 15th June 1870, ° 


ORR, 


396 


1872 


Is Tur 
MATTER OF 
TIE PETITION 
or MUSSAMAT 
PHULJHABI 
Korr, 


BENGAL LAW REPORTS. [VOL. VUI. 


notice. The respondent has cited Mussamut Jusoda Koonwar 
v. Baboo Gouree Byjnath Sohae Sing (1) and In the matter of the 
Petition of Phul Koert (2) of which the marginal note runs 
thus :—“ Though actual partition by metes and bounds is not 
necessary to a separation between the members of a joint 

indu family, yet there must be some unequivocal act or declara- 
tion on the part of the family of their intention to separate.” 
And with reference to the case of Appovier v. Rama Subba 
Aiyan (3), cited by Mr. Piffard, he brings forward the judgment 
of Justices L. S. Jackson and Glover in Muktakasi Debi v. Uba- 


bati (4),in which the former learned Judge says :— 


(1) 6 W. R., 139. 
(2) Ante, p. 388. 
(8) 11 Moore’s L A., 75. 


(4) Before Mr. Justice L. 8, Jackson and 
Mr. Justice Glover. A 


The 7th June 1870. 


MUKTAKASI DEBI ( DRFENDANT ) v. 
UBABATI, alias UMABATI, GUARDIAN 
os MAHENDRA NARAYAN ROY 
axp GIRISH NARAYAN ROY, Mi- 
NORS (PLAINTIFF. )* 


Baboos Kalimohan Das and Rames Chan- 
dra Mitier for the appellant, 


Baboo Srinath Das for the respondent, 


Tur judgment of the Oourt was deli- 
vered by i 


Jackson, J.—The facts out of which 
the present snit has arisen are fully 
stated by the Zilla Judge before whom 
it was tried. It seems, therefore, un- 
necessary to re-state those facts at any 
great length. 

The gist of the matter is this. that the 
property to which the suit relates, whether 
divided or undivided, is the property of 
three persons, of whom, unless the hibba- 
nama in dispute be a valid document, 
Kasi Nath Roy is one, and his two 
nephews, sous of his deceased brothers, 
namely Girish Narayan Roy and Mahene 
dra Narayan Roy, ore the other two. 

The suit was brought by Umabati, 
the mother and guardian of Mahendra 


“It seems 


Natayan, for the sake of setting aside the 
hibba under which the defendant Muk- 
takasi, who is Kasi Nath’s wife, 
claimed to hold separately one-third of 
the property in dispute. One of the 
objections taken by the defendant, which 
was unsuccessful before the Judge, but 
which was again urged before us in ap- 


‘peal, was that the property being, accord- 


ing to the plaintiff's allegation, joint 
and undivided, she was not competent 
to maintain this snit in her capacity na 
guardian of one of the co-sharers, but the 
suit should have been on the part of all 
the co-sharers interested. After the argu- 
ment had proceeded some length, wa in- 
timated orr opinion that the plaintiff, 
who, as it happens, is the guardian of 
Girish Narnyon ag well as of Mahendra 
Narayan, should have herself placed on 
the record ns plaintiff in her double capa-* 
city of guardian of both the infants. This 
has, accordingly, been done, and the re- 
quisite amount of stamp daty has been 
paid, so that tho snit now represenis the 
interests of tho co-sharers, excepting 
Kasi Nath, whose share is now in ques- 
tion. 

I may say that the only question we 
have had to consider on this appeal is, 
whether the property, to one-third of 
which the hibba relates, has been and is 
divided as to interest, or whether this - 
Hindu family continues to be a joint 
undivided Hindu family in estate. 


* Regular Appeal, No. 11 of 1870, froma decree of the Officiating Judge of Zila 


Moorshedabad, dated the,áth October 1869, 
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to me it would be going very much beyond what their Lord- 1872 


ships intended in that case were we to attribute to vague expres- _J* THR 
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sions and statements contained in petitions, not directed to Tae acs 
that particular subject, the effect of solemin deeds or agree- Pimes 
% y OER, 


e 


5a, 


We have been very much pressed with 
e definition of an undivided Hindu family 
in Hindu law contained in the judgment 
of the Judicial Committee of the Privy 
Council in the case of Appovier v. Rama 
Subba Atyan.(1). The passage on which 
the appellant relies is this.—“ According 
“to the true notion of an undivided 
“family in Hindu law, no individual 
“member of that family, whilst it re- 
“mains undivided, can predicate of the 
“joint and undivided property, that 
“he, that particular member, has a 
“ certain definite share. No individual 
“ member of an undivided family could 
‘go to the place of the receipt of rent, 
“and claim to take from the collector or 
“ receiver of the rents, a certain definite 
“share. The proceeds of undivided pro- 
“ perty must be brought, according to the 


' theory of an undivided family to the 


“ common chest or purse, and then dealt 


“ with according to the modes of enjoy- 


“ment by the members of an undivided 
“ family.“ But when the members of -an 
“undivided family agree among them- 
“ gelves with regard to particular pro- 
“ perty, that it shall thenceforth be the 
“ subject of ownership, in certain defined 
“ sharesy then the character of undivided 


‘ property and joint enjoyment is taken 


“ away from the subject-matter so agreed 
“to be dealt with, and in the estate 
“ ench member has thenceforth a definite 
“ and certain share, which he may claim 
“the right to receive and to enjoy in 
“ geyeralty, although the. property itself 
“has not been actually severed and 
“ divided. ” 

Now w6 must bear in mind for what 
purpose this definition was set forth. 
Looking at the facts of that case, it 
evidently. was with advertence to the 
cgntention by the appellant that a divi- 
sion in such a case as this meant a 
division by metes and bounds, and that 


a (1) 11 Moome’s L'A., 75. 


there could be no operative division of 
title until such a division had taken 
effect upon the property; and their 
Lordships, repudiating any such view, 
held that there might be an operative 
division of title without a corresponding 
division of the subject-matter to which 
that title relates ; and then, applying the 
principle sgo enunciated to the particular 
case, their Lordships show that the 
members of the undivided family had 
agreed amongst themselves with regard 
to the particular property, to have a 
written deed executed embodying their 
intentions, of which the words are set 
out in the judgment, and which indicate 
„quite unmistakeably the intention of the 
parties to separate and to enjoy that 
which had been joint property in defi- 
nite specified shares. 

It seems to me that it would be going 
very much beyond what their Lordships 
intended in that case were we to attri- 
bute to vague expressions and statements 
contained in petitions, not directed to 
that particular subject, the effect of 
solemn deeds or agreements between the 
parties whether reduced to writing, or 
not, but agreements contemplating the 
very subject of separation. 

In this case there is not only no docu- 
ment in which an agreoment to separate 
is embodied, but there is no evidence 
that the members of the family came 
together with any such intention, or 
made any such agreement. It is ouly 
sought tobe shown, ór to be inferred, 
from vague random expresssions in cer- 
tain- petitions, or from the evidence of 
certain persons who have been cited as 

e Witnesses in this case, that as to portions 
of the property rents had been separately 
collected; but there is no documentary 
evidence, there is nothing beyond some 
verbal assertions: and as to the petitions’ 
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I fully concur in these remarks, and I altogether fail to see 
that the decisions, either of the Privy Council or of this Court, 


warrant usin saying that a mere definition of an interest in 
a joint estate, in terms of a fraction of the whole, without any 
indication of intention to divide interest and liabilities, is suffi- 
cient to constitute a legal dissolution of a joint family. No 
doubt, the expression of a joint tenant’s interest in the joint 
estate, as a half or a third or any other fraction, is not strictly 
consistent with the theory of the joint family property as set 
forth in the judgment in Appovier v. Rama Subba Aiyan (1); 
but as a matter of fact, it is extremely common, and, by no 
means necessarily implies any intention to abandon interests in 
the entire property, or to withdraw from common liabilities. 

In this particular case, the first document relied’on, viz., the 
petition of 2nd October 1841, though it certainly sets forth that 


upon which tho defendant relies, every 
one of those petitions contains, together 
with the vague statements relied upon, 
& positive assertion that the parties are 
at this moment in a state of ijmali, or 
joint property. There is a certain pre- 
sumption in favor of the family con- 
tinuing joint, and I think that, in the 
circumstances of the case, the Judge 
was quite right in concluding that the 
defendant, on whom the barden of proof 
Tay, had not discharged herself of that 
burden by showing that the family were 
separate in estate. There can be no 
doubt that if such separation had been 
made out, the plaintiff could hare no 
interest which would enable her to main- 
tain the present suit; butit also follows 
conversely that, if such separation was 
not made ont, and if the property con- 
tinued tobe the common property of a 
joint Hindu family, the co-sharer, Kasi 
Nath, had no power to make the hibba 
which is before us in this cnge, and that,e 
consequently, tho defendant had no title 
under the hibba. 

The result, therefore, I think, must be 
that the plaintiff must succeed go far as 


to obtain a declaration from the Court 
that the hibba is not a valid instrument, 
and that the defendant bas no title there- 
undor. Regard being had to the circum- 
stances of the case, and to the fact that 
Maktakasi is the wife of the co- 
sbarer Kasi Nath, who is manifestly, 
from the evidence, a lunatic, and incapa- 
ble of managing his own affairs, I think 
it is not necessary that the decree should 
run so as to direct the ejectment of 
Umabati from the land, and therefore, 


I think, the decree of the Court below | 


ought to be modified to this extent ; 
but it will remain clear from the judg- 
ment and decree now made in this case 
that any possession which Mukhtakasi 
may retain will not be in the quality of 
owner under the hibba, but simply ont 
of her relation to Kasi Nath, one of 
the co-sharers. 

Fhe costs of the suit will, of course, 
include the costs which the plaintiff 
incurred by payment of oxcess stamp 
duty here, representing Girish Narayan’s 
interest in the property. 

The respondent is entitled to her costs 
of this appeal, 


(1) 14 Mewre’s I. A. 75. 


we 
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the three brothers were entitled to equal thirds in the property ___1872 
held by them, and might, if so minded, thereafter make a parti- | Nt a 
tion into three equal parte, at the same time distinctly recites that Tie Purrrion 


they were at the date of the petition holding the whole jointly, and COLE 
it is evident from a perusal of the document that the object of vee 
it was solely to guard against any one or more of them laying 
claim to any portion of the property held in his or their separate 
names as his separate property. So far is this document from 
indicating any separation in 1841 that it proves just the contrary, 
and it is impossible to overrule the express declaration of conti- 
‘nuing joint ownership, because the parties have given definitions 
of their shares by describing them as what they would be if any , 
one claimed a partition. I would go further and say that even if, 
for common convenience, they took the rents and’ profits of the 
estates in certain defined shares, yet in the face of this distinct 
declaration that the community of interest remained unbroken, 
it would be no evidence of separation. Passing from this, the 
earliest, to the Income Tax returns of 24th December 1869, one 
of the latest documents put in, in which it is said that the former 
returns were made jointly, but that there had subsequently 
been a separation, I am not prepared to admit that this state- 
ment is conclusive evidence of separation. The Judge below, 
looking’ at the whole of the evidence, has come to the conclusion 
(a correct one, I think) that this statement was a mere device to 
evade payment of Income Tax. Unless there was a distinct 
understanding among the parties to separate their interests and 
liabilities, the fact that they made a false statement for their 
ra common benefit in a particular matter is wholly immaterial. 
s ‘The statement would be evidence and of the strongest charac- 
ter, if believed; but when found to be false, it is of no effect © 
whatever. It is the intention of the parties to have no further 
community of profit and loss which is material, and not their ex- 
pressions, except.so far as these are evidence of intention. 
I do not propose to go through the whole of the oral and 
documentary evidence which hag been read and commented upon. 
Much of it is inconclusive, and might consist with either state 
of facts. Those documents which specify the shares of the 


parties in the transactions referred to therein are quite in 
» *. 
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keeping with their petition of 1841. The evidence does not raise 
the slightest.doubt in my mind as to the absence of any separa- 


THE Permios tion, and it was for the party pleading separation to prove it. 


or MussaAxaT 


Puotsnant I would dismiss the appeals with costs. 


Koss, 


1871 
Sept. 5. 





Appeals dismissed. 


Before Mr. Justice Norman, Off. Chief Justice, and Mr. Justice Ainslie. 


SRIMATI BRAMAMAYI DASI, Rarrusentative OF THH LATE KRISHNA 
KISHOR GHOSE (Prater) v. JAGES CHANDRA DUTT axp 
OTHERS (DBERNDANTS).* 


Hindu Will— (Construction of Hindu Will—Issue—Act XXI of 1810— 
Succession Act (X of 1865), s. 102. 


Where a testator directed in his will that (1st) “on tho death of either of my four 
sons leaving lawful male issue, such issue shall succoed' to the capital or principal 
of the respective shares of his or their deceased fathor or fathers, to be paid or 
transferred to them respectively on attaining the full age of twenty-one years ;”” 
(2nd), “if either of my four sons shall dic leaving male issue, and tho 
whole of such issne shall afterwards die under the age of twenty-one years 
and without male issue, the share or shares of tho sons so dying shall go and be- 
long to the survivors of my said sons and to my two grandsons (named in the will) 
for life and their respective male issue, absolutely after their death ; and (3rd), 
“on the death of either of my sons without leaving any “male issue,” 
his share is to go and belong to the survivors of my said sons and my two 
grandsons (named in the will) for life, and their respective male iasno absolutely 
after their denth in the same manner and proportions as hereinbefore described 
respecting their original shares.” It was held = 

lst—That a vested interest was conferred upon the issue immediately upon the 
death of the father. The expression “ to be paid or transferred to them respectively 
on attaining the age of twenty-one years” was a mere attempt to defer the period 
of paymont to or enjoyment by such issue. 

2nd.—That the gift over was void, because the event on which it was to take 
effect might be indefinitely remote, even if the words “male issue” be construed 
as meaning sons, The meaning of “ male issue ” is not confined to sons alone. 

3rd.—That, in accordance with the ruling in Ganendra Mohan Tagore 
v. Upendra Mohan Tagore (1), a gift by a Hindu to a person not ascertained 
or capable of being ascertained at.the time of the death of the testator cannot 

s 


* Regular Appeal, No. 235 of 1870, from a decrco of the Judge of 24-Pergun- 
nals, dated the 25th August 1870. 


(1) 4B L. R, O. £, 108. 


t y 
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take effect : therefore the gift to the unborn male issue of the sons and grandsons 1871 

of the testator must fail. Where there is a gift to a class, and some persons con- SRIMATL 
stituting such class cannot take in consequence of the remoteness of the gift or Brae 
otherwise, the whole bequest must fail. 


vw 
Held also, in accordance with Ganendra Mohan Tagore v. Upendra Mohan 14023 Crax- 
pra DUTT. 


Tagore (1), that a Hindu cannot under any circumstances make a gift by will to an 
‘ unborn person or persons, 


On the 9th September 1866, Kali Das Dutt, a member of a 
joint Hindu family, borrowed Rs. 15,500 from Krishna Kishor 
Ghose, and gave him a mortgage of his share of certain pro- 
perties belonging to the Dutt family, viz., Lot Poroi,_talook 
No, 351, a putni_tenure.called „Dihi Nouggi, &e., and certain 
permanent ticca tenures within the putni. In the same month . 
“Kali Das Dutt became an insolvent. On the 8th April 1868, the 
Official Assignee put up for sale the rights and interest of Kali 
Das Dutt in the mortgaged properties, and Krishna Kishor 
purchased them. He brought this suit to obtain possession of 5 
annas and 174 gandas; as the share of Kali Das, with mesne 
profits. 

The defendants admitted that the plaintiff was entitled to the 
share of Kali Das, but they said that they were unable to 
ascertain the extent of his share; they denied that they 
were ever asked to give possession of his share. They produced 
the wills made by the common ancestor Ukur Dutt, and by 
Ramnarayan And Ram Mohan Dutt, and said that the provisions 
of these wills had complicated the apportionment of the family 
inheritance. 

Pa Kali Das did not file a written statement, but appeared and 

~ made an oral statement in which he admitted the plaintiffs claim, 
and he calculated his own share of the property to be 6 annas 
12 gandas 2 cowries and 2 krants. 


(1) 4B. L BR, O. C., 103, 


[VOL. VIN. 


BENGAL LAW REPORTS. 


402 


U 


“su0s NIG 


tady q: aP 


*aroty}o1q “g10T]}01q 


eared es 


“re]qanep V 





Iae Apios 
P qwuug vapuoyyyy vspuafey “qey 


"Ises 


‘ysadue p mms 
I 








a 
TI myg anns TS 
p sou pumo Pisun 
ysouvy HI 
l | | 








(1981) 198T | Cseet 
BIILUD WIG P 

‘gp sur qg ‘eu Tey wego vy wevy9 facto 
ue ee Seep ee eee es 


Terpung sweqg wey Jo sopra 


e10pq 'd SP  21079q “d 'S P 
pdog wiy BIpUBYyO wey 





The following pedigree shows the state of the family :— 


1 

i z 
nS <E 
~l|Eay 35 
Ld B42 22°6 

ic) akg? ys 
| ee xd 
ws os 
on <A 

Da m 


* (9981) 3981 A18 
RA RIT P 


a 


VOL. VIIL] HIGH COURT. 403 


The property claimed consisted of, first, shares in the zemindari 1871 
Lot Poroi; Lot Poroi had been purchased on the 2nd of April {UAT 
1863: secondly, similar shares in the putni talook of the zemin- Dast 
dari Dihi Nouggi; the putni of Lot Nouggi had been acquired Thors Cirie 
on the 1lth of August 1864: thirdly, similar shares in 2,000 
bigas of maurasi ticca jumma in the putni talook of Dihi 
Nouggi, registered by the Collector on the 10th August 1861 
under Act XI of 1859. It appeared to be admitted that, under 
the will of Ukur Dutt, Ram Mohan, his eldest son, took 4 annas 
and 74 gandas; and each of the remaining sons, 3 annas and 173 
gandas; and that after the death of Ram Chandra and Ramgopal, 
Ram Mohan’s share was 8 annas and 6 gandas, and Ramnarayan’s 
7 annas and 15 gandas. By the will of Ram Mohan Dutt, it was 
declared that his eldest son Durga Charan Dutt for his life, and his 
male issue after his death, should have a share larger by two and- ` 
a-half pice, or five-eighths of one-sixteenth than his other sons or 
two grandsons. Durga Charan therefore received 1 anna 10 
gandas and 2 cowries, plus 12 gandas and 2 cowries, equal to 
‘2 annas and 3 gandas, making each of the other shares, that is 
to eay, that of Kali Das 1 anna 10 gandas and 2 cowries. 


Ramnarayan died in 1864, and by his will he left one-third of 
his property to Kali Das. Ramnarayan’s share was, as stated 
above, Tannas and 15 gandas, one-third of which is 2 annas 11 
gandgs 2 cowries and 2 krants. The plaintiff also claimed that 
Kaly Das became entitled to 10 gandas and 2 krants, or one- 
th ird of the share of Uma Charan on the death of his son Sri 
Nath without male issue. The other two-thirds of Uma Charan’s 

=) Share: she said, went to Shib Das the son, and Rajendra. the 
~ > grandson, of Ram Mohan. 

The question as to the plaintiff's title to one-third of the 
share of Uma Charan turned upon the construction of the will 
of Ram Mohan, which was as follows :— 

“This is the last will of me, Ram Mohan Dutt of Mullunga, in the 
“town of Calcutta, banian. I direct that my talooks, zemindaris, &c., 
“subject to the preference hereinafter given to my eldest son Durga 
“ Charan Dutt and hig male issue, shall be divided into five equal parts 
“and shares, and I further direct that each of my four sons—Durga 
“ Charan Dutt, Uma Charan Dutt, Kali Das Dutt, and-Shib Das Dutt 
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“shall hold and be possessed of one of such shares, and shall receive the 
“interest and dividends thereof for his own use and benefit during his 
“life, and that my two grandsons Rajendra Dutt and Mahendra Nath 
“Dutt, sons of my deceased son Parbatti Charan Dutt shall hold and be 
possessed of the other of the said five shares during their respective 
“lives, and shall in like manner receive the interest and dividends thereof 
“in equal shares for their own use and benefit; and I further direct 
“that, on the death of any or either of my said four sons or of the said 
“ Rajendra Dutt and Mahendra Nath Dutt leaving lawful male issue, 
“such male issue shall succeed to the capital or principal of the share 
“or respective shares of his or their deceased father or fathers to be 
“paid or transferred to them respectively on attaining the full age of 
“ twenty-one years, 

“But my will is and I declare that in such division my eldest son 
“ Durga Charan Dutt for life, and his male issue after his death, shall have 
“a larger share by two and a half pice (or five-eighths of a sixteenth), 
“more than any other sons and than my said two grandsons Rajendra 


“Dutt and Mahendra Nath Dutt anything hereinbefore mentioned to : 
“the contrary notwithstanding. 


“But if any or either of my said four sons shall die without leav- 
“ing any male issue, or, if he or they shall die leaving such male issue, 
“and the whole of such issue shall afterwards die under the age of 
“ twenty-one years and without male issue, in such case the share or shares 
“of my said sons so dying shall (after deducting therefrom the sums of 
“ Co.’a Rs. 2,000 to be paid to each of the widow or widows, ifKany, and 
“ the sum of Co.'s Rs. 1,000 for the marriage of each of the daughter 
“or daughters, if any, of my son or sons so dying) go to and Belong 
“ to the survivors of my said sons and my said two grandsons Rajendra 
“ Dutt and Mahendra Nath Dute for life and their respective male issue, 
“absolutely after their deaths in the same manner and proportion as 
“ig hereinbefore described respecting their original shares. 

“I further direct that if, either of my suid two grandsons Rajendra 
“Datt and Mahendra Nath Dutt shall die without leaving lawful male 
‘issue, or if the whole of such male issue shall afterwards die under 
“the age of twenty-oue years and without male issue, his half part of the 
“said one-fifth share of my estate shall (after making the same deductions 
“for the widows and daughters, if any, of such male issue as provided 
“above for the widows and daughters of my said sons) go and belong 
* to the other of my said two grandsons for life and his lawful male 
‘‘igsue absolutely after bis death, and if both of my said two grandsons 

eo. 


N 
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“Rajendra Dutt and Mahendra Nath Dutt shall die withont leaving 1871 
“male issue, or if such male issue shall afterwards die under the age of ponpen 
“ twenty-one years and without male issue, then the one-fifth share intend- Dast 
“ed for the said Rajendra Dutt and Mahendra Nath Dutt and their male Vaate Grik: 
“issue shall (after making the same deductions for their respective =A Dorr: 
“widows and daughters, if any, as above provided for the widows and 
“daughters of my said sons) go to and belong to my said four sons and 
“the survivors of them for life and their respective male isene absolute- 
“ly after their death in the same manner and proportions as is above 
“ declared respecting their original shares.” 

Uma Charan died in 1853, leaving a son Srinath, who died 
shortly after his father under the age of twenty-one years, leaving 
as his heiress, according to Hindu law, a daughter who appeared 
to be now living, but who was not a party to this suit. 

Shib Das died in April 1861. The question as to his share 
also depended on the construction to be put upon the following 
_ passage in the will:—* On the death of either of my sons, with- 
~ © out leaving any male issue, his share is to go to and ‘belong 
“to the survivors of my said sons and my said two grandsons 
« Rajendra Nath Dutt and Mahendra Nath Datt for life and their 
“respective male issue absolutely after the death in the same 
“manner and proportions as hereinbefore described respecting 
“ their original shares.” 

The Subordinate Judge, in whose Court the suit was insti- 
tutedyframed the following issues :— 

irst.— What is the extent of the share of Kali Das? 
/ Secondly.— Who is liable for the mesne profits ? 

The question in the first issue was in fact to what share of the 
family estate had Kali Das succeeded by inheritance. The 
‘Judge of 24-Pergunnas, by whom the case was tried, gave the - 
plaintiff a decree for 4 annas and 3rł$s gandas of the properties 
in question with mesne profits and costs. 

The plaintiff appealed to the High Court. 


Baboos Kali Mohan Das and Srinath Das for the appellant 
contended that on the death of Srinath, the son of Uma Charan, 
under twenty-one years of age, the share of Uma Charan, under 
` the will of Ram Mohan, became divisible in equal third parts or 
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shares amongst his two surviving brothers Kali Das and Shib Das, 
and his nephew Rajendra. The words “ male issue” must be con- 
strued from the context to mean sons. So, on the death of the 
sons, the surviving brothers took. As to the share of Shib Das, 
the testator merely gives the property to the surviving sons for 
their lives, Even ifthe gift be a gift to the surviving sons, and the 
living male issue for life, the latter portion of the gift, viz., the 
gift to the living male issue may fail, and fhe gift to the surviv- 
ing sons may stand, and so the gift may take effect. 


Baboos Rames Chandra Mitter, Taraknath Sen, and Ashu- 
tosh Mooherjee for the respondents contended that the words 
“male issue” in the will could not be construed as meaning 
sons, that, first, the gift over upon the whole of the male issue 
of either of the sons of Ram Mohan dying under the age of 
twenty-one years, without male issue, was too remote, and therefore 
not valid under any law—Bhoobun Moyee Debea v. Ramkishore 
Acharj (1); and, secondly, that Srinath, on the death of his 
father Uma Charan, took an absolute interest in the share 
devised to the issue of Uma Charan. A Hindu can under no cir- 
cumstances make a valid gift by will toan unborn, person or 
persons— Ganendra Mohan Tagore v. Upendra Mohan Lagore(2). 
The gift in the case of Shib Das’ share fails equally for 
remoteness. Itis a gift to a class; and if any personsof that 
class cannot take, the gift is invalid, and fails altogether. — 


Norman, J. (after stating the facts).—The first question We 
have to decide seems to be concluded by the decision of a 
Court in the case of Ganendra Mohan Tagore v, Upendra Mohan 
Tagore (2). Sir Barnes Peacock was of opinion that a Hindu 
could not under any circumstances make a gift by will to an 
unborn person or persons. Even if under the Hindu law, there 
could be a gift to any unborn person, there can, I think, be no 
doubt that, as the law stood, prior to the passing of Act XXI of 
1870, the unborn son must have taken immediately at the expira- 
tion of the life-interest of the prior taker. The direction in the 


(1) 10 Moore’s L A., 279 ; ade 308. (2) 4B.L R., O. C., 103. 
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will of Ram Mohan that, “on the death of either of my four 1871 
“sons leaving lawful male issue, such issue shall succeed to the Beer 
“capital or principal of the respectivé shares of his or their de- Dagr 

“ ceased father or fathers,” in my opinion conferred an interest Jacxs Osan- 
which vested in the issue immediately on the decease of the ”™ Daer 
father. The expression “ to be paid or transferred to them respect- 
c ively on attaining the age of twenty-one years” is a mere attempt 
to defer the period of payment to or the enjoyment by such issue. 
Each of the son’s sons would then succeed to, or take, imme- 
diately on the death of his father, the capital of, or an absolute 
interest in, his share, The case resembles in this respect the Eng- 
lish cases of Sidney v, Vaughan (1) and Chaffers v. Abell (2). 
If a different construction were put upon the will, the gift to 
the issue would have been void, because by Hindu law an 
estate cannot remain in suspense or abeyance and without an 
owner, 

The testator attempts to make a gift over in the event of the 
issue not attaining the age of twenty-one years. The event upon 
which the gift over is to take effect is, “if either of the four sons 
“die leaving male issue, and the whole of such issue shall after- 
“ wards die under the age of twenty-one years and without male 
‘issue, in such case the share or shares of my said sons so dying 
shall go and belong to the survivors of my said sons and my 
“said two grandsons Rajendra Dutt and Mahendra Nath Dutt 
« forfife and their respective male issue absolutely after their 
se Heath in the same manner and proportions as is hereinbefore 
f described respecting the original shares.” Now even, if the words 

oh male issue” be construed as meaning “ sons,” it is clear that the 
event on which this gift over is to take effect may be very remote. 
A son might be born to one of the testator’s sons forty years after 
the death of the testator. The death of such a son’s son, at the age 
of twenty years, might constitute the event upon which, according 
to the terms of the bequest, the property would go over tothe sur- 
viving children of the testator for their lives or their issue abso- 
lately. During all that time, ùe”, the duration of a life in being 
at the time of the death of the testator, anda period which may 


(1) 2 Brown’s Par. Cases, 254. ° (2) 3 Jar., N. S., 577. 
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1871 extend to twenty years and eleven months afterwards, it would be 

Be conta utterly uncertain who would be the person to take on the happen- 

Dast ing of the event. Before the passing of Act XXI of 1870, I 

Jaaxs Cmax- believe that there is no case in which it has been held that a 

Pere Hindu testator could make a gift to take effect at a period more 
remote than the expiration of a life in being (1). 

But Baboo Rames Chandra Mitter contended that the words 

“male issue” could not be construed as meaning “sons.” To 

apply a test, if a son of the testator to whom a son had been born 

who pre-deceased him, died leaving a grandson, if the term “ male 

issue ” is to be restricted to sons, under the first alternative, the 

x surviving sons and their issue would take to the exclusion of such 

grandson. Batit certainly could not be said that such grandson 

‘did not fall within the meaning of the term “ male issue,” as that 

expression is generally understood: and it would be repugnant 

to the feelings of a Hindu ancestor that he should be excluded. 

In Jarman on Wills, vol. 2, p. 92, a case is given where a similar 

point arose in England—Ross v. Ross(2). Construing the words 

“male issue” as “ descendants issued from his loins,” suppose 

a son of the testator had issue, a son, a grandson, and a great- 

grandson, each of whom might of course be born after the death 

of the original testator. The son, grandson, and great-grandson 

would be the male issue of the son. Suppose, after the death of 

the son, the son’s son, son’s grandson, and son’s great-grandson 

were to die all under the age of twenty-one years, it is clear‘that, 

while the great-grandson survived, it could not be said that «She 

whole of the male issue” of the son had died under the age ol 

twenty-one years. It therefore follows that the gift over upon 

the death of the whole of the male issue under twenty-one years, 

&c., contemplates an event which may happen at a period inde- 

finitely remote. Until the event happened, it would be wholly 

uncertain who would be the person intended to take under the 


(1) The gift over would clearly be “and the minority of some person who 
void under the 10st section of thg “shall be in existence at the expiration 
Indian Succession Act, which enacts that “of that period, and to whom if he 
“no bequest is valid whereby the vesting “attains full ago ” (eighteen years), “ the 
“of the thing bequeathed may bedelayed “thing bequeathed is to belong,” per 
“beyond the life-time of one or more Norway, J. 

«persons living at the testator’s decease, (®) 20 Beav., 645, 
> : 
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limitation in the will. The son, the grandson, and the great- 
grandson would have successively taken an absolute interest in 
the estate. Each in succession after attaining his full age of 
eighteen, might have sold or disposed of the whole or any part 
of his share. Each in turn could have defeated any intention 
and any direction of the testator with respect to the property. 
The attempt to direct the course of the devolution of the pro- 
perty, after it had so completely passed out of the reach and 
control of the testator, is clearly futile. The case bears, on this 
point, a strong analogy to Bhoobun Moyee Debea v. Ramkishore 
Acharj (1). 

I think it clear that the gift over on the whole of the male 
issue of a son of Ram Mohan dying without issue under the age 
of twenty-one was invalid. 

I have endeavored to show that, cn the death of Uma Charan, 
Srinath took an absolute interest in the share which belonged to 
his father. ` 

The next question which arises is as to the share of Shib 
Das, who died in April 1861. On the death of either of the 
testator’s sons, without leaving any “ male issue,” his share is “ to 
& go to and belong to the survivors of my said sons and my said 
two grandsons Rajendra Nath Dutt and Mahendra Nath Dutt 
“for lifé and their respective male issue absolutely after their 
‘ee death in the same manner and proportions as hereinbefore 
“ described respecting their original shares.” 

t should be observed that, looking at the context, and with 
eference to the manner in which the original shares are given, 

’ it appears that the testator does not give the property amongst 
the surviving sons for their lives, but to the surviving sons and 
the living male issue of the deceased sons as a class,—the sur- 
viving sons to take for their lives, the issue of the deceased 
sons absolutely. Giving to the word issue the natural sense, the 
effect would be that the “male issue” of the deceased sons 
might include persons who would probably not be in a position 
to take by descent as heirs of the testator, as, for instance, 
grandson’s grandsons might exclude many others who might 
be the testator’s heirs according to Hinda law. Therefore, on 


(1) 10 Moore’s I. Ay, 279. 
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1871 the death of a son without issue, the class indicated would not 
Picea take by descent. They must take, if at all, by gift. The case 
Dasi of Ganendra Mohan Tagore v. Upendra Mohan Tagore (1) 
Jaces Cuan- ig a distinct authority, by which we are bound, that a gift by 
. a Hindu to a person not ascertained or capable of being 
ascertained at the time of the death of the testator cannot take _ 
effect. The gift, therefore, so far as it isa gift to the unborn 
male issue of the sons and grandsons of the testator must fail. 
Now it is a well-settled rule in construing wills, founded 
upon excellent reasons, and which has been adopted in the 
' 102nd section of the Indian Succession Act, that, where there 
e is a gift to a class and some persons constituting such class 
cannot take in consequence of the remoteness of the gift or 
otherwise, the whole bequest must fail. Upon that principle, 
I think, we are bound to say that the gift over on the death of 
Shib Das wholly fails. 

On the death of Shib Das, it appears that his mother, Shama 
Sundari Dasi, the widow of Ram Mohan, who is still living, 
was his heir according to Hindu law. If, therefore, the gift 
over fails, on the death of Shib Das, his share went to Shama 
Sundari. But even if the gift over on the death of Shib Das, 
is not invalid, there is another reason why the plaintiff has failed 
to prove that, in the life-time of Shama Sundari, Kali Das could 
take the share of Shib Das in the property comprised in this 
suit. Lot Poroi and the putni talook Nouggi were acquired 
out of the surplus income or profits of the joint property after 

the death of Ram Mohan. The case of Sreemuity Soorjeemone 
Dossee vw. Denobundoo Mullick (2) is a distinct authority that, 
under circumstances similar to those in the present case, the ac- 
cumulations of the surplus income of the joint property of a 
Hindu family go to the heirs of the person out of whose income 
it was accumulated. The property purchased after the death of 
Shib Das, may have represented accumulations made during his 
life-time, and if so, as well such accumulations as the property 
by which they are now represented, would belong to the heirs of 
Shib Das, and would not be affected by the will of Ram Mohan. 
G) 4B. L. R, O. O., 103, * (2) 6 Moore’s I. A., 526. 
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For these reasons we think that it is not shown that Kali Das 
was entitled to more than 4 annas 2 gandas and 2 krants. 

The decree of the lower Court will be modified accordingly. 

The appeal of the plaintiff will be dismissed, and the cross- 
appeal of the defendants decreed with costs. 

In the absence of the heirs of Kali Das, we do not of course 
decide whether, as to the whole or any part of the property, 
Kali Das took more than a life-interest. 


AINSLIE, J.—I concur in the deoree proposed to be made 
by the learned Chief Justice. It seems to me clearly estab- 
lished by the judgment in Ganendra Mohan Tagore v. Upendra 
Mohun Tagore (1) cited by him, that under the Hindu law, 
unmodified by Act XXI of 1870, there existed no power to 
make a gift to a person unborn at the time of the testator’s 
death, and that there was no rule corresponding to that now 
embodied in section 101 of Act XXI of 1870 under which the 
vesting of an estate could be deferred for the life-time of a 
person living at the testator’s decease, and the minority of some 
person who should be in existence at the expiration of that 
period, and to whom, if he attained full age, the thing bequeath- 
ed was to belong. The testator Ram Mohan Dutt has assumed 
that hé could by will control the disposition of his property for a 
period not exceeding twenty-one years from the death of the 
pexsons named in his will who were living at his death; 

nd if this were conceded, I see nothing in the will to make 
the bequests void; but unless this is conceded, the will fails 
for the reasons assigned by the Chief Justice, and, therefore, I 
do not think it necessary to consider at length what the provi- 
sions contained in it are, and how the word “ issue” is used. I 
may say briefly that I understand that it has been in one place 
used in a limited sense, and not in its most comprehensive sense, 
for the testator talks of issue of beforementioned issue; and 
from the context it seems to me clear that the beforementioned 
issue must be limited to issue living at a particular time. 


(1) 4B. L. R., O. C., 103. 
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Before Mr. Justice Markby. 
KANAYALAL anp axormer v. CHAGMAL BATTIA. 


Tazi Mandi Chittis—Principal--Agent— Gambling Act ¢. XXI of 1848). 
Where the plaintiff had expended money at the request of the defendant in tho 
purchase or settlement of tasi mandi chittis, held, he was entitled to recover. 


Tars was a suit brought to recover the sum of Rs, 10,000 
which the plaint (filed 30th June 1870) stated was the bal- 
ance of account for money payable by the defendant to the 
plaintiffs for goods which were bought in‘ Calcutta by the 
plaintiffs for the defendant at his request, during November and 
December 1869, and for money payable by the defendant to the 
plaintiffs for the difference in price of goods bought and sold 
in Calcutta by the plaintiffs for the defendant at his request dur- 
ing the same time, and for money paid by the plaintiffs to the 
use of the defendant at Caloutta at his request during the same 
time, and for work done by the plaintiffs for the defendant at - 
his request during the same time, and for commission due and 


payable to the plaintiffs in respect thereof, and for interest, due 
on such sums. a 

The defendant resided in J eypore, Sut he wrote to the plain 
tiffs in Calcutta to make purchases and sales of opium, and to. 
pay money on his account in respect of what are nommony 
known as tazi mandi chittis. 

It appeared, on the examination of the plaintiff, that atts 
amount sought to be recovered by the plaintiffs from the defend- 
ant was in respect of tazi mandi chittis issued by them in 
Calcutta on account of the defendant, and for brokerage and 
commission. 

The evidence given showed that the ugage and course of 
dealing with reference to tazi mandi chittis was as follows :— 
That persons wishing to speculate upon the rise or fall of opium 
apply to shroffs in the bazar to ‘issue to them documents 
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- / which are known in the bazar as tazi and mandi chittis: that a 
i . nii 
; tazi chitti was an agreement by the shroff issuing the same, to 


deliver to the holder of such chitti a darkhast or certificate of 
purchase for one lot or five chests of opium of the Government 
sale mentioned in such chitti at the price named therein, or at 
the option of the holder, in lieu of delivering such darkhasts, to 
pay to him the difference between the actual market price there- 
of and the price named in the said zazi chitti ; that a mandi 
chitti was an agreement on the part of the shroff issuing the 
same to accept and pay for at the price named in such chitti, 
upon demand being made by the holder of such chitti, a dar- 
khast for one lot of opium of the Government sale mentioned 
in such chitti; that such chittis were issued by the shroffs 
to their customers at a rate of commission, varying from two to 
four rupees for each chitti, and that it was usual for the customers 
to deposit with the shroffs a sum of money to cover any loss 
which the shroffs might sustain by reason of having to carry out 
the agreements contained in the said chiétis ; that where the 
customer was well known to the shroff, credit was given by 
the shroff for the price of the chittis, he undertaking the 
liability without requiring a deposit, upon the understanding 
that the customer would, in the case of tazi chittis, either pro- 
vide him with such darkhasts as might be required in order to 
meet such chittis, or pay the difference between the actual 
market price of such darkhasts and the price mentioned in such 
tæzi chittis, and would, in like manner, mutatis mutandis, provide 
for any loss which might accrue upon the mandi chittis; that 
if the shroff should himself purchase or sell darkhasts for the 
purpose of meeting his liabilities, he should be entitled to charge 
the Gustomer brokerage at the rate of one rupee per lot of 
five chests; that tazi and mandi chittis whén so issued are sold 
by the persons to whom they are issued by the shroffs, 
_and are, by the usage of the bazar, transferable by endorsement, 
and af midnight of the day of the Government sale mentioned 
in such chittis, if the price of opium in case of tazi chittis be 
higher, and in case of mandi chittis lower, in the market than 
the price mentioned in such fazi or mundi chittis, the holders of 
such tazi or mandi chittis *respectiyely present the same to 
= . 54 
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such shroffs for acceptance, and the shroffs, upon accepting the 


Kasararau said chittis, become liable to the holders according to the tenor 


uz 
CHAGBIAL 
Bartha, 


thereof, looking to their customers on account of whom such 
chittis are issued to indemnify them; and that such chitdis, as are 
not presented for acceptance before midnight of the day of the 
sale, become void according to bazar usage, and in some instances 
are retained or destroyed by the holders, and in others returned 
to the shroffs, who are in the habit of paying four annas or 
eight annas for each of such chittis as are delivered up to them 
to the person producing and delivering up the same. 

The following are translations of a ¢azi chitti and mandi chitti 
produced in the suit: 


Sri Ramji. 


Mark Chagmal Battia’s 
Account. 

Tazi of twelfth sale, 
Rs. 1,150. 
Signature of Premsukh. 
No. 674. 


Ramjidasji Sewdutt Roy’s salutations to Bhimraj Daluram,—We 
have sold to you 1 lot of best Patna opium containing 5 chests 
of the twelfth sale for Rs. 1,150. The voucher of the 5 chests we 
will give you, if you consent to tnke, of the twelfth sale, and we will 
take deposit money according to the rules of the Sirkar’s Government 
sherishta, The difference in the bids we take and give. Should 
we give you the pass for 5 chests, we will do so acco: dingy to the 
bazar sherishta. We will deduct Rs. 5 per chest, and take tho amount 
covered by the pass. The amount of tazi I have taken; on this You - 
have no lien. This chitdi is caucelled after midnight of the day of th 
twelfth sale. “ The Sth day of the dark side in Aghran, Sambat 1926. 

(On the back.) 
Bhimraj Daluram. 
Gopal Khettri. 
Joderaj Gond. 


Maniram Singhania. 
Krishna Ram Mohan Lal received the money in full. 
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The salutations of Bamjidasji Sewdutt Roy to Jamua Das Loyia, 
—Further we have taken lot 1 containing 6 chests of best Patua 
opium at the 12th sale at your mandi, at the rate of Rs. 1,200. 


The voucher. of which for lot 1 


containing 5 chesta, if you give, 


we will take. We will pay deposit according to the Sirkar’s sherishta. 


The difference in the bids will be 


given or taken. 


Should you give the 


pass of lot 1 containing 5 chests, we will pay you the account of the 
puss, deducting 5 rupees per chest according to the sherishta of the 
bazar, If you do not cause the mandi to be signed on the 12th sale 
day, then the amount of. mandi is taken by us, and you will have no 
claim thereto. This chiċti is cancelled after midnight of the day of 


the twelfth sale. Date the 10th 
but 1926. 


of the dark side in Aghran, Sam- 


(On the back.) 


i - Jumna Das Loyia. 


The suit was undefended. 


Mr. Lowe for, the plaintiffs.—The plaintiffs acted as agents for 
the defendant, and the money sought to be recovered is money paid 
by the plaintiffs at the defendaut’s request, and in pursuance of con- 
tracts entered into by the plaintiffs on account of the defendant. 
Whether ;the transactions in themselves are of a gambling 
nature ig/not important for the purposes of this suit. Probably 
they data be so considered as between the defendant and the 
persons with whom he contracted. [MARKBY, J., referred to 
Bkairabnath Khettri v. Jumanram Dhandaria (1).] 


(1) Before Mr. Justice Markby. 
The 5th May 1868. 


BHAIRABNATH KHETTRI v. JUM- 
ANRAM DHANDARIA. 


Tus was a suit on a promissory note 
for Rs. 5,500 under the Bills of Exchange 
Act. The defendant obtained leave to 
defend, and he put in a written state- 
ment admitting that he had signed the 
note, but alleging that he had been 
forced thereto by threats and violence, 
and that there was no consideration for 
the note. 


` e 
The plaintiff in his written statement 
Ld 


stated “that on 10th November 1887, 
the plaintiff had in his possession 9 tazi 
chittis (each chitti being for five 
chests or lots), 4 chittis at 1,405, and 5 
at 1,850, for the 11th Government opium 
sale, and the defendant, having ‘called 
at the plaintiff's house, as he was in 
the habit of doing, informed the plain- 
tiff that tazichittis were being sold 
at a large profit in the market, viz., at a 
profit of Rg. 1,000 on each chest for the 
4 chittis at 1,405; ond if he should 
entrust him for sale on the plaintiff's 
account with the said 9 chiftis which 
the defendant knew were held by the 
plaintiff, he would realize a large profit 
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The question involved in this suit, whether or not the 
Kaxayatat plaintiffs’ right to recover is affected by Act XXI of 1848 


on them; that the plaintiff thereupon deli- 
vered the said 9 chittis to the defendant 


“and instrncted the defendant to sell 


them on his behalf; that the defendant 
on the sale thereof was to receive his 
brokerage of Rs. 5 on each chitti. 

“That on 4th November 1867, the 
plaintiff had contracted with the defend- 
ant to purchase from him 11 tazi 
chittis for Rs. 1,000, and had paid to 
the defendant Rs. 500 in cash in part 
payment of the said sum of Rs. 1,000 
being the price of the 11 fast chittis 
and on 10th November 1867, the plain- 
tiff prid the balance Rs. 600; but the 
defendant failed to carry out his said 
contract by giving the plaintiff delivery 
of the said 11 razi chittis.” He stated 
that the note was given to him by 
the defendant in satisfaction of these 
claims. 


Mr. Woodroffe and Mr. Jackson for 
the plaintiff. 

Mr. Cowell and Mr. Goodeve for the 
defendant. 

The following issues were fixed by 
the Oourt :— 

1. Whether the defendant signed thé 
note, being forced thereto by threats aud 
violence. 

2, Whether thore was any consider- 
ation for signing the note. 

3. Whether the consideration for the 
note being the balance of the proceeds 
of the sale of certain fast chittis, en- 
trusted by the plaintiff to the defend- 
ant for sale, the note was void under 
Act XXI of 1848. ; 

The onus therefore was on the defend- 
ant. He completely failed to prove any 
caso under the first and second issues, 
and his Counsel were obliged to abandon 


> them. e. 


As to the nature of the tazi chitti 
transactions, the following evidence was 


-given by one Bhagwan Das, an opium 


broker :— : 
“If I have tasi for Rs. 1,400, and the 
e 


. issnes a tazi 


x 


opium is sold for more than Rs.1,400, the 
profit is mine; if it is sold at Rs. 1,500, 
I should get Rs. 100; the man who 
purchased the chitti would pay me the 
Rs. 100. Each chitti covers 5 chests. 
The chitti is a hand recoipt. When I buy 
a tasi chitti, no opium passes. When the 
auction-sale takes place, on that very 
day, on going to the writer of the 
chitti, the holder of it is entitled to a 
darkhast. Sometimes there are tasi 
chittis for more opinum than there is 
opium for sale on a particular day.’ 

Cross examined —‘‘ There are a cer- 
tain number of persons who get tickets, 
and have a right to go into the Exchange 
to bid for opium. Other persons are not 
allowed to enter or to bid. ‘They stop 
down-stairs, and get the news from up- 
stairs of the price at which opium is 
sold. Shroffs issue the tazi and mandi 
chittis of their own motion, If a shroff 
chitti, it is transferable 
by endorsement. On the day of sale 
at any time before 12 at night, the tagi- 
man has aright to go to the shroff, and 
geta darkhast for the delivery of opium, 
If the shroff has not bought ‘any opium, 
he will take from the bazar ;\he must 
buy the durkhast from some one who 
has bought opinm. If he has not the 
opinm, and cannot bry a darkhasts he 
will pay the difforence in money betwee 
the price named in the chitti, and the 
price at the timo the chitti is presented. 
If a mandi chitti is issued, it passes 
by endorsement in the samo way. The 
mandiwalla will give the darkhast to 
the shroff. He says “take the opium, 
aud give me the deposit,” and he buys 
the darkhast cither in the auction or in 
the bazar. If the shroff has to go on 
with his business, he must take np the 
darkhast; if there are 1,000 chests of 
opium for sale. and 750 tazi chittis are 
issued, the number of mandi chittis is 
not necessarily 250, There is nothing 

ed; according to the option so many 
chittis are issned. The gale in the 
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has frequently been considered in analogous cases in England— 
Jessopp v. Lutwyche (1), Oulds v. Harrison (2), Knight v. 
Cambers (3), and Rosewarne v. Billing (4). 


Marxsy, J. (after taking time to consider), gave a decree 


for the amount claimed.. 


Attorney for the plaintiffs: Mr. Paliologus. 


bazar goes on after the Government sales 

“are closed, till 12 o'clock. In both it 
is the same thing: if the article cannot 
be delivered or procured, then the differ- 
ence is paid.’ 

Re-examined :—“ The purchaser named 
in the chttti is a mere name: the 
man who issues the chitti appoints 
man of his own, and in his name the 
chittie are issued, He is the issuer's 
own broker. Sewlal Matilal is the 
issuer of the tazi. According to the or- 
dinary course of business if I had held 
this chitti, I should have had opinum 
delivered to me ‘by Sewlal Matilal. If 
the average price was more than Ra. 1,350, 
I would take a darkhast from him.” 

_ The following is a copy (translation) 
of a tazi chittè produced, but which the 
plaintiff stated was a cancelled one. 
rs (Sd.) Hurxurun. 
Tari for 11th sale of pukka goods, 
+ Price Rs, 130, 
; Sur Nansinaut, X 
my mark, 


No. 4. 

To Bhagwan Das (by cash). 

Harrolal from Sewlal Matilal, accept 
our salutations,—Your tazi for the 11th 
Government sale of Patna puka opium sell 
at the price of Rs. 1,350 had been taken. 
If on the day of the 11th sale you agree 
in writing to take it, we will give you 
one darkhast; we will take deposit 
according to Government auction. The 
difference in the biddings will be paid 
and taken. If we give you a pass, we 
will take the money, and will give Ra. 5 
on each chest atthe market rate. You 
have no claim on the maggiram money 
which we have taken, If midnight*of 


(a) 28 L, J. (0. S.), O P., 102, 


the day of the ilth sale elapse, the 
chitti becomes null (dale). 
Reverse. 
Bhagwan Das Sri Pita, 
Suhun Das (by caste) Harrolal. 
Sevwlal Matilal. 


Marxsy, J., found that the note was 
given, as to Rs, 900, for moneys of the 
plaintiff which had been entrusted to 
the defendant for a purpose not carried 
out, viz. the purchase of tazi chitts, 
as to Rs. 4,600 for the proceeds of the 
sale of 11 tasi chittis entrusted by the 
plaintiff to the defendant for sale, and 
sold by him for the plaintiff; and 
ordered the case to stand over for argu- 
ment on the Srd issue. 

On a future day the case being called 
on for argument on the point of law : 

Mr. Goodeve, for the defendant, stated 
to the Court that it was impossible for 
him to argue, after the numerous deci- 
sions in the Oourts at home upon 8 & 
9 Vict, e 109, 8. 18, that Act XXI of 
1848, which was a copy of the English 
statute, had any application to the pre- 
sent case. He referred especially to Var- 
ney v. Hickman (a) in which the Judges 
were unanimously of opinion that the 
words “no snit shall be brought, &c.,” 
were inserted ex abundanti cauteld, or 
were superfluous. 

Marner, J., said (after consideration) 
that it was perfectly clear that Act XXI 
of 1848 had no application to the pre- 
sent case, and referred to Ashton v. 
Dakin (b). 
> A verdict was accordingly given for 
the plaintiff. ` 

(1) 10 Exch., 614. 

(2) Id., 572. 

(3) 15 C. B., 562. 

(4) Id, N. 8., 316. 
°) W. R., 1858-49, 884. 
55 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Markby. 


1872 W. MORAN anv orsurs v. DEWAN ALI SIRANG. 
Feb. 7. 





Money had and raceived— Money paid into Court—Pleader af Small Cause . 
Court—Attorrney—JInstructions to Counsel on References from Small Cause 
Court—Letters Patent, 1865, ci. 10. 


- 


The defendant sued one J. H. P. in the Small Cause “Court, and obtained a 
decree, in execution of which he caused a steamer to be attached as being the pro- 
perty of J. H. P. Thereupon the plaintiffs, alleging themselves to be in possession 
of the steamer as mortgagees from J. H. P., in order to obtain its release, paid the 
amount of the decree against J. H. P. into Court, and the steamer was given up. 
Subsequently an order was made by the Court, on the application of the plaintiffs, 
that the money should remain in Court pending the result of a suit to be brought 
by them for its recovery. They accordingly brought a suit against’ the defendant. 
The Judge of the Small Cause Court found that J. H. P. had no. attachable inter- 
est in the steamer, and that the plaintiffs had paid the amount of the decree on 
compulsion. Held, the plaintiffs could maintain the suit, although the defendant 
had not actually received the amount of the decree. 

Giving instructions to Counsel in references from the Small Cause Court is act- 
ing for the suitor within clause 10 of the Letters Patent of the High Oourt and can 
only be done by an Attorney of the Court. 


THE following case was referred by the Officiating First Judge 
of the Small Cause Court at Calcutta, for the opinion of the 
High Court: 

s Dewan Ali Sirang sued J. H. Poulson in this Court, and 
obtained a decree in execution of which, on 7th September last, 
he caused the Steamer Reliance to be seized under a writ of this 
Court as being the property of Poulson. 

“On 8th September Messrs. W. Moran and Co., alleging 
themselves to be in possession of the said steamer under a 
mortgage from the said Poulson, in order to obtain its release, 
paid the amount of the said decree against Poulson into Court, 
under protest, whereupon the steamer. was given up. Subse- 
quently on the application of Messrs. Moran and Co., an order 
was passed by the Court that the money paid into’ Court, as 
above atgted, should be detained in Coutt pending the result of 
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a suit to be brought by Messrs. Moran and Co. against Dewan 
Ali Sirang for its recovery. A suit was accordingly instituted 
by Messrs. Moran and Co. against Dewan Ali Sirang on 12th 
September, in which the cause of action is set forth as follows:— 
The plaintiffs sue the defendant to recover the sum of Rs, 895-14 
paid by the plaintiffs, under protest, to the bailiff of this Court on 
behalf and to the use of the defendant, and which the plaintiffs 
were compelled to pay under an attachment against a certain 
steam vessel of the plaintiffs called the Reliance, which was 
attached on 7th September instant by the defendant upon a 
warrant issued out of this Court on 6th September instant, upon 
the application of the defendant in a suit wherein the said 
defendant was plaintiff and one J. H. Poulson defendant. The 
said vessel was attached as the property of the said J. H. 
Poulson, whereas it was the property of the present plaintiffs, 
and the said J. H. Poulson had no attachable interest in the 
game, and the plaintiffs were compelled to pay the said sum for 
the preservation of their property from sale under the said 
illegal and void attachment. 

“ At the trial of the case, I found that the plaintiffs were 
mortgagees in possession of the Steamer Relisnce, and that 
Poulson had not at the time of the seizure any interest therein 
which “could be attached by this Court in execution, and 
thatthe money paid into Court by the plaintiffs was paid 
under duress: and I was of opinion that, if the money had 

een handed over to the defendant, the plaintiffs would have 
been entitled to recover it from him as money had and received. 
But, inasmuch as the payment of the money had been, withheld 
on the application of the plaintiffs, and it had not in fact been 
paid to, or received by the defendant, it appeared to me that the 
plaintiffs’ cause of action was not complete, and I gave judgment 
for the defendant, contingent, however, on the opinion of the 
Judges of the High Court, as to whether the payment by the 
plaintiffs of the money, the subject-matter of this suit, in the 
manner appearing created a complete cause of action against the 
defendant Dewan Ali.” 


Mr. Phillips for the plaintif ° * 
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Mr. Fergusson for the defendant. 


Mr. Gray, an Attorney of the Court, on the case being called 
on, drew the attention of the Court to the fact that the Counsel 
for the defendant was instructed by a pleader of the Small 
Cause Court, who was not an Attorney of the Court, and refer- 
red to clause,10 of the Letters Patent of 1865. [Coucu, C.J. 
—I think instructing Counsel is acting for the suitor within 
the meaning of the last paragraph of clause 10 of the Letters 
Patent of 1865, and it can only be done by an attorney of this ` 
Court. | 


Mr. Phillips said he did not object to Mr. Fergusson appear- 
ing. m9 

Mr. Phillips then contended that the plaintiff rightly brought 
his suit for the recovery of the money from the defendant, not- 
withstanding it had not actually been paid over to him, but 
remained in Court. It was practically money had and received. 
The Court ought to have called on the defendant to say whether 
he adopted the act of the bailiff, or whether he disclaimed the 
money. Here he defends the action, and yet says the money is 
not his, The bailiff is the agent of- the execution-creditor to- 
receive: payment of the judgment debt, and the bailiff here has 
done everything to entitle the execution-creditor to recetye the 
money. The sheriff is the agent of the execution-creditor 
charge the judgment—Gregory v. Cotirel(1). [Coucu, C.J. 
That case only shows that the judgment is satisfied by payment 
to the sheriff; there is no agency. | 





Mr. Fergusson contra, contended that no cause of action had 
been made out. The defendant had never received the money. 
The proper procedure would have been by inter-pleading under 
section 88 of Act IX of 1850. 


Mr. Phillips was not called qn to reply. 
Covon, C.J.—The case states that the present defendant 
having obtained a decree'against Poulson, in execution of, that 


(D 5 É & B, 571° 
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decree caused the Steamer Reliance to be attached under a writ 1872 
of the Small Cause Court as the property of Poulson. Itthon W. Moraw 
states that “ the present plaintiffs alleging that they were in Dewan Aut 
. ` IRAN Gs 
possession of the steamer under a mortgage from Poulson, in 
order to obtain the release of the steamer, paid the amount of 
the decree against Poulson into Court, whereupon the steamer 
was given up.” I think they might very well do this; and the 
present defendant was not prejudiced by that proceeding. 
Instead of the steamer being kept in the custody of the officer 
of the Court pending tf determination of the question whether 
it could be seized as the property of Poulson, the amount for 
which execution issued was paid into Court, and the execution- 
creditor got all he could have obtained under his attachment ; 
and we must regard the money which was paid into Court as 
representing the steamer which had been attached, and as what 
ought to have been dealt with by the Court, instead of the 
steamer. The money having been brought into Court in this 
manner and the present plaintiffs having obtained an order that 
it should be kept there until the question which was at issue 
between the parties had been decided, this suit was instituted. 
In their plaint, as appears from the statement in the case, the 
plaintiffs did not, and wisely did not, bind themselves to any 
particuldr cause of action, but they set forth the facts, and said 
that they sued the defendant to recover the sum which was paid 
by Ahem under protest to the bailiff of the Small Cause Court 
behalf and to the use of the defendant, and which was depo- 
sited in Court by the bailiff on behalf and to the use of the 
defendant. I think that the learned Judge of the Small Cause 
Court was not right in considering that, unless he ‘could see that ° 
the money had been received by the defendant so as to make it 
money had and received by the defendant, there was no cause 
of action. The way the learned Judge ought to have considered 
it was this, that the money being in Court at the time, and the 
` real question being which party was entitled to it, he should 
have determined whether the claim had been proved or not. If 
he found that it was proved, he ought to have declared that the 
plaintiffs were entitled to the money, without holding that the 
money had been received by the defenfant which the plaintiffs 
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1872 did not allege; and if he had ordered the money which was then 
W: Mosan in Court to be paid over to the plaintiffs, he ‘would, without 
Dawa ae raising any technical question, have done real justice between 

the parties. It may be that the procedure adopted by the 
plaintiffs is not quite correct, and that it is an informal kind of 
inter-pleader which is not authorized by the Act, but it arises 
out of the circumstances that, instead of the claim having been 
preferred to the steamer, the money is substituted and paid into 
Court. Isee no reason why that should not be allowed, the 
defendant not having been prejudiced if any way. 

We make an order that the money be paid out to the plaintiffs, 

s and that the defendant do pay the plaintiffs the costs of reserving 

the question, and stating the same for the opinion of this Court, 
to be taxed according to the scale which is usually allowed in 
references from the Small Cause Court. 


Attorneys for the plaintiff: Messrs, Gray and Sen. 
Pleader for the defendant: Mr. DeSilva. 


[FULL BENCH.] 


\ 
` 


\ 
Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Loch, Mr. Justice 
Jackson, Mr. Justice Glover, Mr. Justice Mitter, and Mr. Justice Ainslie. 


: THE QUEEN v. HIRA LAL DAS AND OTHRBS IN Tas MaTTaR OF 
1871 ras Petition or tue GOVERNMENT OF BENGAL" 


Nov. 28. 
Trial by Magistrate of Charge instituted by him as Sub-Registrar—~ Registra- 
tion Act XX of 1866. 





The proceedings of a Magistrate who tries prisoners charged with having com- 
mitted offences under sections 93 and 94 of the Indian Registration Act XX of 
1866 (1) are not illegal, and without juriadiction, or otherwise bad, merely because 
the prosecution was (with the sanction of the Registrar to whom he was subordi- 
nate) instituted against the accused by the same Magistrate in his capacity of Sub- 
Registrar. 

Under such circumstances, where it ain be done, it would be better if the case 
were tried by some other person, 


* Miscellaneous Criminal Case, No. 89 of 1871. 
a Bee sectians a, 81, oe VIU of 1871, 
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Tux prisoners in this case were charged by the Assistant 1871 
Magistrate of Mudbhunnee in his capacity of Sub-Registrar Tas Quam 
with offences under sections 93 and 94 of Act XX of 1868, Hired Las 
in having falsely personated or abetted the false personation 
of one Balgabinda Das, who was alleged to have executed a 
bond, which the prisoners presented for registration. They 
were afterwards tried by the same officer as Assistant Magi- 
strate. On their trial they made a statement amounting toa 
plea of not guilty, and evidence having been taken, two of the 
prisoners were sentenced to a year’s imprisonment, and the third 
to imprisonment for six months, Against this sentence they 
appealed to the Judge of Tirhoot, who, following the decisions 
of the High Court in the cases of The Queen v. Chandra Sikar 
Rai (1) and In re Bharat Chandra Sen (2), held that the 
proceedings of the Assistant Magistrate were ab initio without 
jurisdiction, inasmuch as the Sub-Registrar who had set on foot 
the prosecution and the Magistrate who had convicted the 
prisoners, were one and the same person, and that he was there- 
fore, according to the cases cited, debarred from trying a case 
which he had himself set on foot. 

The record of the case was sent for by the High Court under 
section 404, Code of Criminal Procedure, on the motion of Mr. 

Bell, the Legal Remembrancer. The case came on before 
MaopHerson and Glover, JJ., on the 15th of September 1871, 


1) 5 B. L. B, 100. investigated the case in the first instance, 
(2) Before Mr. Justice Kemp and Mr. Justice and subsequently tried and convicted his 


Ainslie, ‘client as Magistrate. 
The 26th November 1870. We think that, on the principle that 
no one should be a Judge in any case in e 


In re BHARAT CHANDRA BEN, 


which he is himself interested 
Onta interested, as also on 


the principles laid down in a decision 
Baboos Kak Mohan Das and Nalit of & Divisional Bench of this Court in 
Chandra Sein for the petitioner. The Queen v. Chandra Sikar Rai (a) 


the Magistrate ought not to have tried 
Ker, J.—This is an application on this case. 


the part of Bharat Chandra Sein, head e We therefore quash hig proceedings, 

clerk in the Sub-Registrar’s office of and direct that the case be tried by some 

Tipperah. other official having power to try it, 
The point taken by hig pleader isthat The fine must be refunded. 

the Magistrate who is also Sub-Registrar 


*(a) 6B, L. È., 100. " 
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who considering that the Magistrate had no such interest in 
the case as to disqualify him from trying it himself, referred the 
question to the Full Bench, “ Are the proceedings of A. B. a Ma- 
gistrate who tries prisoners charged with having committed 
offences under sections 93 and 94 of Act XX of 1866, illegal 
and without jurisdiction; or otherwise bad, merely because the 
prosecution was (with the sanction of the Registrar to whom 
he was subordinate) instituted against the accused by the 
same A. B. in his official capacity of Sub-Registrar.” 


Mr. Bell, the Legal Remembrancer, on behalf of the Govern- 
ment, contended that, assuming the Assistant Magistrate was an 
interested party, his proceedings would not on this account - 
be void ab initio, they would only be voidable. The fact of 
the prisoners submitting without objection to be tried by 
the Assistant Magistrate, amounted to a waiver of any objection 
which they might have urged as to the Magistrate being an in- 
terested party. Reg. v. The Justices of Richmond, Surrey (1); 
and cases collected at page 5109 of Fisher’s Digest, Title, Justice 
of the Peace. [Coucu, C. J.—The practice in England is that, if 


„a Justice is interested in the subject-matter of the-suit, he dis- 


closes his interest, and leaves the parties to decide, whether they 
are willing to abide by his decision in the case]. The case 
discloses no interest on the part of the Assistant 
trate at all. As Sub-Registrar it came to his knowlédge 
that there was reason to believe that the prisoners had be 
guilty of false personation: and with the sanction of the Regis- 
trar he directed criminal proceedings to be taken against them. 
In instituting these proceedings he had no private interest to 
serve; he was merely discharging‘a public duty; he had no 
interest that could disqualify him from afterwards trying the 
case as a Magistrate. The interest that disqualifies must either 
arise from relationship to the parties or be of a direct pecuniary 
nature— The Queen v. Rand (2), The Queen v. The Manchester, 
Sheffield, and Lincolnshire Railway Company (3). Circumstances 






(1) 8 Cox’? C.0, 3814, (G$ L R, 2 Q Bu 339. 
(2) L. Be, 1 Q Bs, 280, _¢ 
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from which a mere bias can be inferred are not sufficient—Reg. v. 


1871 
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‘Dean of Rochester (1). The fact that the convicting officer hadin T=! aoa 
his public capacity instituted the prosecution is not an interest that Bima i Las 


disqualifies— Wildes v. Russell (2), where the authorities are col- 
lected. In the Queen v. Mukta Sing (3), Norman, J., held 
that the conviction was good, though the Judge had not only 
instituted the prosecution, but had also given evidence before 
himself against the prisoners. To the same effect is the case of 
the Justices of the Peace for the Town of Calcutta v. The 
Maharanee of Burdwan(4). The principal case on the other side, 
upon which the Sessions Judge relied, is the case of the 
Queen v. Chandra Sikar Rai(5): now that case decided that an 
Assistant Magistrate, whose process had been disregarded by a 
witness, was not competent to try the witness under section 174 of 
the Penal Code for disobedien¢e tothe summonsof his own Court. 
. [Guovar, J.—The questio referred to the Full Bench 
was whether-the Assistant Magistrate could try a case which he 
had instituted’ as Sub-Registrar. The case of Zhe Queen v. 
Chandra ikar Rai (5) tarns upon the construction of a parti- 
cular section ‘of the Proceduré Code.] The principle involv- 
_ed in that case seems identical with that involved in the 
` present, reference. It decided that an Assistant Magistrate 
aa not try a witness under section 174 of the, Penal Code for 
ence committed against his own Court, and this is opposed to 
he rulings both at Madras and Bombay, at the latter in Reg. v. 
Garu bin Tátiá Selar (6). [Couon, C. J.—The point was not 
“decided there, for it was never raised]. The point was certainly 
not expressly raised, but the report shows that the Magistrate 
who, convicted the witness was the same Magistrate whose process 
had been treated with contempt. The decision turned upon an- 
other point, but the case shows the practice of the Court. In the 
Madras High Court Proceedings, 26th July 1869 (7), the point 
was expressly decided. It was there held that sections 171—175 
of the Code of Criminal Procedure were enabling sections, 


(1) 20 L. J, Q. B., 467;8.0.,17Q.B,1. (5) 5 B. L. R., 100. 


(2) L. R, 1,0. P., 722. (68) 5 Bom. H. C. Rep., C. C., 38. 
(8) 4 B. L. Rọ, Ap. Or, 15. . (7) 4 Mad. H. C. Rep., Rulings LIL 
(4) 1L J. N, S„ 102, š Rea 
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1871 and that under those sections, a Magistrate sgala try a witness 
Tak Quexx for disobeying the process of his Court, and wasmot obliged to 
Hma Laz send him to another Magistrate for trial. There are many sub- 

Das, divisions in which there is only. one Magisterial officer, and 

if ‘he is. debarred from trying offences which have come to his: 
knowledge in his official capacity, the great advantages of the 
sub-divisional system will be done away with, and petty cases, 
instead of being promptly tried upon the. spot, will. have to be 
disposed of, to the great inconyenience of the parties, at the 
distant atation of the District Magistrate, 


F Mr. G. Gregory for the prisoners. — Assuming that a convic- 
tion under the circumstances is only voidable, and not void 
ab initio, there must be some means of getting rid of it. The 
prisoners appealed to the Judge, and the Judge on such'appeal 
has set aside the conviction. It is now & nullity. It has no 
existence and, therefore; no longer i is it only voidable. ' 

- That the prisoners ‘did not Object in time is of no conse- 
quente, for serious inforniality like this cannot be ‘waived in a 
criminal case— The Queen v. Bertrand (1). Consent cannot 
give juriediction to a Judge in a criminal case if the Judge 
does not possess it or is disqualified by law. [J AOKSON, J.— 
Suppose the prisoner does not challenge a juror in\time.] 
The juror then -is not disqualified, He is only disqualified 
when he is challenged. ‘The men summoned to sit as juroi 
are not ab initio disqualified but are competent to act as 
jurors. The law gives the prisoner the privilege to challenge 
á certain number, but he must exercise the privilege at a 
certain time. If he does not, the privilege is lost, but the 
cause of disqualification in this case existed, if at ‘all, from 
the beginning which even the express consent of the prisoner 
would not remove. Mr. Bell’s reasoning could only prevail 
in a civil case. Besides, these matters have not been referred 
to the Full Bench by the Division Bench. 

The interest in this case is, that the Magistrate decided a 
case in which he was both actor and judez. The maxim of 
law. that disqualifies Judges to try cases on the ground 

e 





(1) La Bey 1 P, Oy, 520, 
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of interest is variously expressed, but its real object is to 
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exclude a J udge before whom the prisoner could not get a fair Ts Quez 


trial, whether it be for personal interest or any other cause. 
The Magistrate, as Sub-Registrar, satisfied himself thatthe 
prisoners were guilty of the offence under the Registra- 
tion Act before he sent them before the Magistrate to be 
tried. When he afterwards tried them himself, can it be said 
that he tried the prisoners with that freedom from bias and 
foregone conclusion with which another Magistrate would have 
tried them? The object of the maxim is to secure to a party, iu 
civil or criminal cases, the right of not being prejudiced in his 
trial by any interest in the Judge, or undue bias, or bad feeling, 
or any foregone conclusion. The existence or application of 
these wholesome maxims does not depend upon the sections of 
the Code of Criminal Procedure, but they apply in every Court 
where English jurisprudence prevails, “for jura nature sunt 
immutabilia, and they are leges legum”—Day v. Savadge (1)—to 
which all other laws are subservient. In an anonymous case 
reported in 1 Salkeld’s Reports, 396, a Judge is said to have 
been laid by the heels for having sat as a Judge in his own cause. 
The cases given in the books are merely summary instances 
_ Of the pplication of this useful rule of law, but are not exhaus- 
tive/of ite whole extent and application, and the true meaning 
extent can only be gathered froma very large number of 
cases. In the case between the Parishes of Great Charte and 

Kennington (2), it was held that Lord Raymond, a Justice, 

could not join in removing a pauper from his own parish. The 
case of Wildes v. Russell (3) is very easily explained. The rela- 

tion there of Prosecutor and Judge is created by Statute. The 

true reason, for that decision is given by Mr. Justice Montague 

Smith where he says, “ the maxim nemo sibi esse judex vel suis 

jus dicere debet cannot have any reference to a state of things 
like this where the relation is created by Statute and the Judges 

have a duty imposed upon them to investigate and decide. 

_ Suppose the Clerk of the Peace were wilfully to falsify a record 
of the Court, is it to be said that they have not power to bring 


(1) Hob., 87. (8) L. Ry 1 C P., 722, 
(8) 2 Str, 1173, . z 
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him before themselves and investigate sucha charge. It would 
plainly be their duty to do so” (1). Upon the same principle rests 
the decision of Norman, J.,in The Queen v. Muhia Sing (2) for 
the-learned Judge says: “ It may be said in the present case 
that the complaint in the Magistrate’s Court was preferred by 
the Sessions Judge. It should be observed, however, the com- 
plaint is one which could hardly be made, except with the . 
sanction of the Judge under section 169, Code of Criminal 
Procedure.” Andon this principle also was the decision in 
Queen v. Dean and Chapter of Rochester (3). 

Section 172, Code of Criminal Procedure, expressly enacts 
that “ it shall,be competent to a Court of Session to charge a 
person for any such offence committed before it, or under its 
own cognizance, if the offence be triable by the Court of Session 
exclusively, and to commit or hold to bail and to try such person 
upon its own charge.” If the Sessions Judge had this power 
already why was section 172 passed? The Legislature made an 
exception to the rule or maxim in question, because in cases of 
false evidence the Judge, before whom the false evidence is 
given, is perhaps the best Judge, of the falsity of such evidence. 
But there is no similar provision in the law to enable. subordi- 
nate tribunals to commit and to try at once. \ 

The inconvenience alluded to is in this case imaginary DE 
aren great many Magistrates in Tirhoot competent to try 
case. Where there is but one Magistrate, an exception may 
be made to the rule for the ends of justice. The rule is 
not an inflexible rule. But wherever it is possible, the Magistrate 
trying an accused person, should be free from any bias or ill feel- 
ing—Rusgell on Arbitration, 2nd edition, page 108, and the cases 
cited in the argument in William Dimes’s case (4). There are 
several cases in the Reports of this Court in which Magistrates F 
have been censured by the High Court for the over-zeal dis- 
played by them in such cases, arising, no doubt, from a ee i 







tion previously formed of the prisoner’s guilt. The cases reli 
upon by the Judge—The Queen v. Chandra Sikar Roy B100THO 
U) 1L. R., 1 C Pa 747, -SA Josuo 
(2) 4 B. L R., Ap. Cr, 15, 19. 4) 14 Q B. 554. szum AT 
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and In re Bharat Chandra Sen (1) will shew that it has been 1871 

the practice of this Court to exclude Judges who are, or may be, Tie Qummx 

under & possible bias from trying cases commenced by them, Hina Lat 
Das. 

The extent and application of the maxim can be gathered from 

a variety of cases. The Parishes of Great Charte and Ken- 

nington (2) The Queen v. Allen (3), Ellis v. Hopper (4), The 

Queen v. The Recorder of Cambridge (5). In re Ollerton, (6). 


Mr. Bell in reply.—The cases which have been referred to on 
the other side may be explained on the ground that the Justices, 
whose proceedings were reversed, were disqualified to act as 

pes from having an interest in the subject-matter of dispute. 
age of The “Queen y. Bertrand (7) merely decides that it was 
x the part of a Judge, even with the consent of the 
ah to read to the Jury the depositions of the 
f producing before the Jury the witnesses 
there is no question of any irregularity in this 
ent founded on section 172 of the Criminal 
de, that the fact of the Legislature having special- 
d Sessions Judges to try offenders committed by 
is a proof that it was never intended that any other 
should exercise the functions of both prosecutors and 
es, arises from a misapprehension of the circumstances 
er which section 172 was passed. Formerly Sessions Judges 
ould not commit for offences committed before themselves ; and 
section 172 was passed to give them this power. The fact of 
Sessions Judges being expressly authorized to try their own 
commitments shows that the Legislature recognizes the principle 
that public officers could be both prosecutors and Judges. > 
Section 68 of the Procedure Code confers this two-fold power on 
Magistrates in the same way that section 172 confers it upon 
Judges. The Magistrate who accuses a party does not neces- 
sarily make up his mind as to the prisoner’s guilt. No one can 






















(1) Ante, p. 423. (5) 8 E. & B., 687. 
(2) 2 Str, 1178, (6) 15 ©. B., 796. 
(3) 33 L. J., Mag. Ca., 98. e (7) L. B, 1 P. C, 520. 
(4) 3 E & N., 766. f . > 
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seriously contend that a Magistrate would desire to convict an 
innocent man. 


Covos, C. J.—The question which is referred to us is (reads). 

Section 95 (Act KX of 1866) provides that “ a prosecution for 
any offence under this Act coming to the knowledge of a 
Registering Officer in his official capacity may be instituted by 
the Registrar General, the Registrar, or,” which is this case 
«(with the sanction of the Registrar to whom he is subordinate), 
the Sub-Registrar in whose territory, district or sub-district, 
as the case may be, the offence has been‘ committed.” And 
that “all prosecutions under this Act shall be instituted b 
&-person exercising the powers of a Magistrate or Subor 
Magistrate of the first class.” 

J think that the Legislature, when this secti 
not contemplate the Sub-Registrar being also th 
himself exercising the powers of a Magistrat 
case; and certainly where it can be done it woul 
be better that some other person than the Sub-Re 
try the case. But I agree with the referring Judges 
ing that the words of the section do not indicate that 
be another person. The words of the section are not su 
to prohibit him from doing it; and therefore the other ques 
arises whether there is any general rule of law with -regard 
the Judge being interested which would apply, and which 
would prevent the Sub-Registrar being the Magistrate who 
tried the case. 

Now the interest which disqualifies a Judge is not merely a 
pecuniary interest; that would be too limited a way of describing 
such an interest; but in describing it we ought rather’ to use 
the language of Norman, J., in the case of The. Queen v. 
Mukta Sing (1) that is to say “a personal or a pecuniary 
interest.” A Magistrate could not try a person for an assault 
upon himself; and without defining precisely what amounts 
to personal interest, it appears to me that there must be either 
a personal or pecuniary interest in order to disqualify a Judge 













_ G) 4B-L E, Ap. Or, 18,20, 
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or Magistrate from exercising the. general jurisdiction which _ 1891 
is conferred upon him. It is not a question of want of jurisdic- Tue a 
tion so much as of a disability arising from interest to exercise Hira i 
his jurisdiction in the particular case. 
In this-ease I think the Sub-Registrar has not such an interest 
in the matter as disqualifies him from trying the case; and I 
may observe, with reference to some of the arguments that have 
been used as to the Sub-Registrar having made up his mind and 
that the accused would have no chance of a fair trial, that the 
sanction of the superior officer, the: Registrar, is required 
before the prosecution can be instituted, and certainly I do not 
consider that the prosecution will not be instituted unless the ° 
Sub-Registrar has made up his mind as to the guilt of the party. 
It is bis duty, when he comes to know that an offence has been 
committed, to cause a prosecution to be instituted; by which I 
understand that there is primd facie evidence of an offence hav- 
ing been committed, that there is that which renders it proper 
that there should be an enquiry, and the Registrar accordingly 
gives his sanction to it; and certainly, I cannot suppose that, 
because an officer in his position sanctions the institution of a 
prosecution, his mind is made up as to the guilt of the 
party, apd that he is not willing to consider the evidence which 
may )é produced before him when he comes to try the case. 
I “this case there appears to be no such interest as would 
fervent the case from going before the Magistrate as the trying 
authority ; but, as I have already said, it would be better, where 
-it can be avoided, that it should not be done, and it may, very 
_ well be that the Court in its discretion would in similar 
cases ‘direct the transfer of the case, in order that it should be 
tried by some other officer. 
Section 172 of' the Code of Criminal Procedure does not, 
in my opinion, afford any argument in favour of ‘the proposition 
that the Sub-Registrar could not try the case. I understand 
section 172 to be this, that whereas the. Court of Session 
would not have authority before the: passing of the Code to 
frame -a charge, or commit for trial in respect of offences com- 
mitted under the preceding gections, a special power is given 
to it in this particular instance to doeso, That is a sufficient 
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1871 explanation of section 172, and the section does not afford any 
Tur Queen ground for the contention of Mr. Gregory, that, because there is 
Hita Larie special provision of that kind, by the general law a Judge 

instituting proceedings against ẹ person cannot also try him. 

I think that the question that has been put to us by the 

. Division Court must be answered in the negative, that it is not 
illegal or without jurisdiction or otherwise bad for the Magis- 
trate to try a person in the case supposed. 

Then there is another question which it may be well to con- 
sider, namely, what order should be made upon this answer 
being given to the question referred? I rather think that had - 
better be disposed of by the learned Judges who referred the 
question, as they can deal with that matter better than we can, 
having had all the facts of the case before them. 


Loca, J.—I concur. 


Jackson, J.—I am of the same opinion. I admit that I have 
not been free from doubt. It seems to me, on reading the terms 
of section 95, Act XX of 1866, that the Legislature had in 
contemplation, first the pergon by whom- proceedings ofthis kind 
might be instituted, and then a Magistrate of a specifiedgrade, 
before whom such charges must be instituted, and thatthe 
Legislature, in passing that section, did not contemplate th 
union of those two capacities in the same person. I admit, how- 
ever, that the Legislature has not in this instance used words 
sufficiently clear to exclude the union of those two persons. 
In the case of The Queen v. Chandra Sikar Rai (1) we had 
to deal with the wording of a different Act where the 
words used were more emphatic. There ihe law speaks of 
sending a particular person, in custody and charged with having 
committed a certain offence before a specified Magistrate. If 
the same words had been found in section 95, Act XX-of 
1866, I should prebably have held the same opinion a 
case as I did in the other case. 








(1)°5 B, ©, R., 100. 
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GLovER, J.—I concur in the answer to be proposed given 1871 


to the question referred by the Division Bench. Tur QUEEN 


v. 
Hira Lau 
Das. 


MITTER, J.—I concur in the proposed answer to the refer- 
ence. 


Be 


` AINSLIE, J.—I concur. 


[ORIGINAL CIVIL] 





Befor e Sir Rickard Couch, Kt., Chief Justice, and Mr. Justice Markby. 


THE JUSTICES OF THE PEACE FOR CALOUTTA v. THE Por 
ORIENTAL GAS COMPANY (Lanrrep). dha 
Appeal— Mandamus, Order making absolute Rile Nisi for—Liability of Justices 
plo make Compensation—Act VI of 1863 (B. C.), ss. 151, 226, 229, and 230. 





By section 151 of Act VI of 1863 (B. C.) the Justices are empowered in making 
any main or sewers for the drainage of Calcutta “to carry such sewers through, 
across or under any street, or any place laid out as, or intended for a street, or any 
cellar or vault-which may be under any of the streets, and (after reasonable notico in 
writing in that behalf) into, through, or ander any inclosed or other land whatsoever, 
making ú compensation for any damage done thereby : and if any disputo shall 
arise,touching the amount or apportionment of such compensation, the same shall 
besettled in the manner thereinafter provided for the settlement of disputes 

: n damages and expenses.” Section 229 provides that “in all cases where 
any damages, costs, or expenses are by this Act directed to bo paid, the amount 
of the game, in case of dispute, shall be ascertained and determined by a Judge of 
the Caleutta Court of Small Causes.” Section 226 provides that a month’s notice 
shall be given before any action is brought under the Act against tho Justices. By 
Act V of 1857, the Oriental Gas Company was empowered to lay down pipes, and 
execute other necessary works for the supply of gas to Calcutta. In an application 

' by the Company for n writ of mandamus to compel the Justices to join with the 
Company in referring to a Judge of the Small Oause Court to ascertain the amount 
payable to the Company as compensation for damage alleged to have been occasioned 
to their pipes, &c., by the drainage works of the Justices, an affidavit waa filed in 
which the Company’s manager stated specifically the loss that had been occasioned, 
and that he had, on personal inspection, safisfied himself that the loss was occasion- 
ed by the negligent execution of the drainage works of the Justices. The affidavit 
on behalf of the Justices stated that “in carrying out such drainage works, the 
Justices or their contractors, agents, or servants have not damaged the pipes, &c., 
of the Company, and that the Justic8s deny that they are in any manner liable for 

@ 
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1872 the damage in respect of which compensation is songht by the Company, or that 
Tur Justiogs they have done or caused any damage to the Company.” 
or THE PEACE Held (per Pawan, J.,) on the facts, that the Justices’ works had caused damage to 
FOR eae A : 

the Company's main and pipes. 
wx Oriana, Held also, that the compensation clause of section 151, Act VI of 1868 (B. C.) 
makes the Justices liable to compensate owners of land, or of any interest in land 

through which tho drainage works are authorized to be carried, for any damage caused 
by any proceedings in such works. “Tt applies to cases where the works have been 
done with due care and skill, and where, but for the Act, there would have been a 
right of action against the Justices. 

Held also, that the denial of liability by the Justices was simply a fon denial 
that any damage had been done to the Company ; the question therefore between 
the parties resolved itself into a dispute as tothe amount of damage, which, by 
section 151, must be settled in the manner provided by section 229. Hence the 
Company was entitled to a writ of mandamus. 

Held also, that section 226 applies to proceedings dehors the Act, and not to pro- 
ceedings taken to enforce compliance with the provisions of the Act. 

Held (per Covon, C. J., and Marxny, J., on appeal.)—The word ‘judgment’ in 
clause 15 of the Letters Patent of 1865 means a decision, whether final, or prelimi- 
nary, or interlocatory, which affects the merits of the question between the parties 
by determining some right or liability. The order of the Court below that a writ of 
mandamus should issue was not a “judgment,” therefore no appeal lay from it 

Held also, that the proceeding by way of mandamus is a “ proceeding in a civil 
case” within the meaning of Rule of April 4th, 1866. ` 


THis was an appeal from an order of Mr. Justice Phear, 
dated 18th December 1871, making absolute a rule nist, to show 
cause why a writ of mandamus should not issue. The rule 
nisi was issued on 22nd September 1871, and: called on \the 
Justices of the Peace for Calcutta to show cause why the wr 
should not issue commanding them to join with the Oriental Gas 
Company in referring to a Judge of the Small Cause Court 5 
at Calcutta to ascertain and determine the amount payable to 
the Company as compensation for damage occasioned to them 
by the drainage works and water-works carried on by the 
Justices under the provisions of Act VI of 1863(B.C.). The 
application for the rule was supported by the affidavit of 
Mr. Blackburn, the manager of the Oriental Gas Company, to 
the following effect:— 

That the Oriental Gas Company was a Joint Stock Company 
originally registered under 7 & 8 Vict., c 110, and subse- 
‘quently incorporated under. the Joint Stock Companies’ Act, 
1856, and the Companies’ Act, 1882, having an office and exten- 
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sive works for the manufacture and supply of gas to the town 1872, 
of Calcutta, and with certain powers conferred on them by piri ype 
Act V of 1857; that under those powers the Company im or Fo! Catcurra 
about 1857, and in subsequent years, opened and broke up ee 
the soil and pavement of several of the’ streets and lanes 
in Caloutta, and laid down pipes, and other works, and from 
time to time repaired, altered, and removed the same, and 
did other acts which they deemed necessary for ‘supplying 
gas to the town of Calcutta; and that in or about 4th March 
1868, they entered.into a: contract with the Municipal Commis- 
sioners for Calcutta for supplying gas to the public lamps of the 
town for a period of twelve years, from 3let December 1867. . 
The affidavit then referred to the constitution of, and powers 
given to, the Justices by Act VI of 1863 (B. C:) with respect to 
the drainage of, and by Act IX of 1867, with respect to the supply 
of water to, the town of Calcutta, and referred to sections 161, 
190, 191, 227, 229, 230, and 231 of the former Act which give 
power to construct drains in the streets of Calcutta, and provide 
(among other, things) that compensation should bé made for any 
damage done in the course of such “construction, and that in 
case any dispute should arise touching the amount of compen- 
sation, it should be ascertained and determined by a Judge of 
the Galcutte Small Cause Court, for which purpose the Judge 
is empowered, on the application of either party, to summon the 

her party before him, with a view to the determining the 
amount of compensation. ‘The affidavit then stated that the 
_ Justices had commenced in 1869, and were still carrying on the 
works in connection with the drainage of the town (para- 
graph 17); that the Gas Company had sustained heavy loss by 
reason of such drainage works and water works so carried on 
by the Justices, -by the breakage of their mains and pipes and 
by leakage of gas caused by the breakage of their mains and 
pipes, and that such loss was occasioned by the proceedings 
taken and the works done by the Justices in and about the 
drainage works and water works made by them in exercise of 
the powers vested in them by Act VI of 1863 (B. C.), and a 
great portion of the loss was occasioned by the aubsidence of the 
soil and consequent sinking and shifting. of their-mains and 
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1872 pipes, being a necessary and natural consequence of opening 
Tux Jugmioes the streets and lanes of the town for the purpose of constructing 
Fon CALOUTTA Sewers and drains, and the necessary and natural gradual sink- 
Tun Oniexrat ing of the soil after the trenches, and other openings made in the 
Gas Company: (curse of constructing such sewers and drains, had been filled in 
The affidavit, after stating (paragraph 19) that Mr. Blackburn 

was a practical engineér and an associate of the institution of 

Civil Engineers in London, and had been for upwards of fifteen 

years practically engaged in matters relating to gas works, and 

had had considerable experience in the laying of gas pipes and 

mains, stated (paragraph 20) that Mr. Blackburn had personally 

. inspected a great number of the places where the pipes were said 

to have been damaged, and the said damages had been occasion- 
ed by the proceedings taken and the works done by the Justices 
in and about the drainage works and water works made by 
them in exercise of the powers vested in them by Act VI of 
1863 (B. C.), and a great portion of the said damages had 
been the necessary and natural “result of the subsidence of the 
goil consequent on the making of trenches and other openings 
by the Justices, aid subsequent filling in thereof.in making 
such drainage works and water works as aforesnidy. and the 


consequent sinking, shifting,.and breaking up of the DY 





pipes of the Company, and that-such subsidence of sail as 
aforesaid was the inevitable result of the drainage works 
executed by the Justices; that the Company were advised th 
they had no other remedy than by application for a writ of 
mandamus commanding the Justices to join with them in refer- 
ring the claim of the Company to a Judge of the Small Cause 
Court, in order that the amount of compensation might be ascer- 
tained, and that it was the duty of the Justices either to pay 
the sum claimed as compensation, or, if they disputed the 
amount, to join in referring the question to a Judge of the 
Small Cause Court; and that the Company had called on the 
Justices either to pay the compensation claimed, or to join in 
referring the matter to a Judge of the Small Cause Court to 
ascertain the amount of such compensation as provided by Act 
VI of 1863 (B. C.), but the Justices had refused to make com- 
pensation, or to refer the matter. * 
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Y PIR : 
awing cause against the rule nisi, the joint affidavit of 1872 


TRIO N : i : 7 
Se Q ‘ark, Chief Engineer to the Justices, and Mr. H. B. Tus Jusricss 
OUT JO qog 7 OF THE PEAOK 
paw yav ssistant Engineer to the Calcutta Water Works, ros Carourra 
"O ‘that the Justices were empowered by Act VI TuOnrenrat 
. Gas COMPANY, 
opna oyy qa ato lay down in each street, lane, and thorough- 
lof Calcutta sufficient mains and pipes for the 
\alleged (parapraph 4) “ that, in carrying out 
aots 04 porvoddetks, the Justices or their contractors, agents, 
jt damaged the mains and pipes of the said 
dy 88 alleged in their affidavit, except in certain instances 
Cor which compensation has already been made to the said 
any by the said Justices, the claim for the damages sustain- ° 
bataan ved to the satisfaction of the said Justices to 
»y their acts and defaults; and except in such 
actors, agents, and servants of the said Jus- 
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constructing the various works connected with 
p works, exercised reasonable care and caution ; 
orks were executed and completed by-the Justices, 
rs, agents, and servants with due care and caution, 
e precautions being taken not to injure the mains, 
other works of the Company; that it was often 
le to avoid the Company’s pipes in carrying on the 
age works, and the information they received from the 
Mmpany as to the position of their pipes, &c., was often 
incorrect; that most of the Company’s pipes were of a fragile 
character and quite unfitted for the soil in which they are laid, 
which was the cause of a considerable leakage of gas; that 
considerable damage by leakage of gas had been caused by 
private individuals in laying on pipes and communications 
between their houses and compounds, in order to obtain a 
supply of gas or water, and also. in laying down communi- 
cations between such houses and drainage works; that much 
of the loss complained of was due to the imperfect arrange- 
ments of the Company; that the estimate of the loss was 
excessive; that no written notice of action, as provided by 
section 226 of Act VI of 1863 (B. C.), had been deli- 
vered or left at the office of the Justices within three 
months after the accrual Of the causes of action alleged; 
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and that (paragraph 17) “ the said Justices deny that they are in 
any manner liable for the damage in respect of which compen- 
sation is sought for by the Company, or for any damages what- 
ever as regards the Company, and the Justices deny that, save 
as hereinbefore appears in the 4th paragraph of this affidavit, 
they have, in making any mains or sewers for the town for water 
or drainage or otherwise, or in raising, sinking, or otherwise 
altering the situation of, or in directing the raising, sinking, or 
altering the situation of, any water pipe, or gas pipe, or other 
water works, or gas works-laid in any of the streets of Calcutta, 
done or caused any damage to the said Gas Company, or that 
the Justices are liable to make any compensation to the 
pany in respect of the matters alleged or any of $ 













The Advocate-General and Mr., Marindin 
cause, 


Mr. Woodroffe and Mr, Evans appeared to su 


The Advocate-General read the affidavit of M 
Mr. Fenwick in answer to the affidavit filed in sup 
rule. The affidavit was entitled. “In the High Cou 
nary Original Civil Jurisdiction.” Mr. Woodroffe obje 
the affidavit being read on the ground that it was improp 
entitled, and referred to Tapping on Mandamus, page 413, an 
In re Grantham (1).* 


[PHEAR, J., was of opinion that, if there is no prosecution, the 
affidavit in support of the rule should be entitled merely “In 


“the High Court,” and the affidavit in answer in the same way ; 


but at this stage of the case he would not refuse to admit it] 


The Advocate-General contended that a Judge of the Small 
Cause Court had no jurisdiction in this matter. A-Judge of 
the Small Cause Court has jurisdiction under Act VI of 1863 
(B. C.) only to determine the xmount and distribution of com- 


Q) 4 Dow. & Low., 427. 
* See Toylucknauth Doss v. Megnauth Doss*2 Ind, Jur., 245, 
. 
a 
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pensation, where damage is ‘admitted; where damage is denied, 1872 

and there are other matters in dispute, he has no jurisdiction: ee 
‘ here damage is denied. [PHear, J.—The affidavit of the Jus- ror Carovrra 

tices doés not expressly deny that they caused the damage. ] Tur Ouimxrat 

It-denies that-they have caused damage, except in certain Saree 

cases for which compensation has been made (reads paragraphs 4 

and 17 of affidavit). The proper remedy is to bring an action. 

[PHEaR, J.—Would it not be a good plea to such an action that 

the Justices had acted in accordance with the provisions of the 

‘Act, and had done nothing illegally or negligently ?] 


Mr. -Marindin on the same side.—Act VI of 1863 (B. C.) ° 
differs from the English Lands Clauses Consolidation Act under 
which a dispute as to whether any compensation is due may 
be tried. - The words in Act VI of 1863 (B. C.), section 151, 
“e making full compensation for any damage done thereby,” 
do not apply to the whole of the section. Under section 226, 
the proper proceeding is by an action against the Justices; and 
there is a limitation of three months for actions against the 
Justices in respect of damage done by them. The compensation 
claimed here isin respect of acts done from 1868 to the present 
time, but no ‘proceedings were taken within three months of the 
accrual of the cause of action: if brought before the Small 
Çãuse Court, the Judge would -have no jurisdiction -to try a 
‘question of limitation, [Putar, J., refers to Delany v. Metro- 

frei Board of Works (2), where it was held that a proceeding 
-to refer a-claim for damages to arbitration was not a proceeding 
against the Board within the meaning of section 106 of the 
Metropolis Management Amendment Act (25 & 26 Vict., & 

_ 102).] If the contention of the other side is correct, there would 
be so limit to the kind of damage intended; any damage to 
-persons passing might be included; it is submitted that only 
damage to the land is intended. [Mr. Woodroffe.—The words 
_are damage done “ thereby” not.“ thereto;” see Reg. v. Eastern 
Counties Railway Company (3).] The section cannot be intended 


GVL B, 2 C. Pu 582; nffirmeg on (2) 2 Q. B., 347. 
appeal, L. R., 3 C. P., 111 t i 
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1872 to apply to any possible injury or damage, and without any 
dae Suances limitation as to time. 
yor CaLourra 
Tar Oniexrat Mr. Woodroffe in support of the rule-—There is no denial in 
‘the affidavit of Mr. Clark of the factum of the damage, or the 
. manner in which it occurred, as alleged in the affidavit of 
Mr. Blackburn; see paragraph 17. On the contrary the Justices’ 
affidavit admits damage has been done: the Justices, when the 
gas pipes are laid, lay down the drainage at their own risk, and 
are bound to use every precaution. The question between the 
parties is merely one of the amount of compensation. It is not 
. sufficient to say there is no damage—Bradby v. Southampton Local 
Board (1). The intention of the Legislature was to substitute 
the remedy under clauses relating to compensation for ordinary 
rights of action, and to limit the obstruction which would otherwise 
arise to the municipal authorities in carrying out the objects of their 
institution—L2 parte Farlow (2), Rex v. Hungerford Market (3), 
aml Queen v. The Burslem Board of Health (4). By section 227, 
the Justices are bound to make compensation. The word “may” 
should be construed as “ shall” in that section—Dwarris on Sta- 
tutes, 712; Macdougall v, Patterson (5), Crake v. Powell (6), and 
Asplin v. Blackman (7). So in section 110, the word “may X should 
be construed in the same way; see the construction put oa the 
word in section 242 of Act VIII of 1859 in Anandchandra Paty. 
Panchilal Sarma (8). There is an obligation on the Justices 
make compensation, and the amount ought to be settled by A 
the Small Cause Court: see Addison on Torts, 3rd Edition, 
pages 739, 741. 


ns Mr. Evans on the same side. 


Puxar, J. (after stating the facts and reading the 17th, 19th, 
and 20th paragraphs of the affidavit of Mr. Blackburn, and remark- 
ing that he made the statement therein as to the damage caused 


QO) 4E. & B., 1014, i * (6) 21 L. Ja, O. P., 27. 
(2) 2 B. & Ad, 341. (6) Id, Q. B., 183. 
(3) 1 N. & M., 404. (7) fd, Exch., 78. 


(4) 9 L J, Q B, 21; 8 Con (8)5B, XI. R., 699. 
appeal, 6 Jur, N. 8., 696, R 
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on the foundation of his own personal observation and knowledge, 
continued )}—The answer of the Justices is given in the form of a 
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joint affidavit of Messrs. Clark and Fenwick, and certainly by ¥os Catcorra 
reason of both the infirmity of the phraseology and the absence of Tax Onrmnrat 


direct statement of fact, this affidavit appears to me a very feeble 
answer. Nowhere from the beginning to the end of it do Messrs. 
Clark and Fenwick specifically contradict the statements of fact of 
Mr. Blackburn. Mr. Clarkin avery obscurely worded paragraph 
of his affidavit (paragraph 4) says (reads) “ It is to be observed as 
an instance of the loose wording of this affidavit that ‘such’ in the 
first line quoted has no antecedent, because no drainage works had 
been previously mentioned. The last statement of this para- 
graph may well enough be true so far as the Company is con- 
cerned, but it does not afford any. answer to the present 
application. On the other hand, it would have been an answer, 
if the Oriental Gas Company, instead of having proceeded to 
putin force the compensation clause of Act VI, had bronght 
an action against the Justices, on the ground that the works 
were not carried on with reasonable care and caution, and that 
the Justices were liable to make good the damages. As to the 
first part of this paragraph I confess I am not satisfied that I appre- 
hend the extent to which Mr. Clark intended to go; but taking 
it in’ its largest sense, it is at most a simple denial, without 
specification or reference to the statements of Mr. Black- 

urn, @ general denial of the Justices having damaged the 
” mains and pipes of the said Company, as alleged in the said 
affidavit. Then in the 17th paragraph Mr. Clark says (reads). 
This paragraph obviously does not contain any statement 
at all of facts! by Mr. Clark. It is so to speak a plea put 
forward by him on behalf of the Justices upon which, if this 
afidavit were a part of the formal pleadings in a suit, an 
issue of fact might possibly be raised by the Court. The 
paragraph seems to be nothing more than a pleading of the 
words. of the Act on behalf of the Justices; it is not an afti- 
davit of facts sworn to by a “person having knowledge of 
them, The inference which I draw from this is, tkat Mr. 
Clark does designedly refrain from pledging his oath to a 

r 58 


AS COMPANY., 
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1872 statement of facts supporting the plea. He confines himself to 
Tue girici stating merely that the Justices deny, &c. I find myself 
xor Caroorra unable to gather from the 4th and 17th paragraphs, separately or 
Tue Onrewrar, both together, that Mr. Clark ventures to deny on oath that - 
Gas Comraxy he detailed statements sworn to by Mr. Blackburn are 

substantially true. Then as to Mr. Fenwick’s share of this affida- 
E ‘vit, he confines himelf to saying that all the works were executed 
with due skill and care. When I find the principal officers of the 
, Justices, who could speak to the facts relative to the “matter of 
Mr. Blackburn’s affidavit, so distinctly, as it seems to me, taking 
care not to pledge their oath to any of them, I must infer that 
. the displacement of the Company’s mains and pipes, and the 
damage to them alleged by Mr.-Blackbura have been in fact 
caused in the manner in which Mr. Blackburn states. In short, 
it appears to me that Mr. Blackburn’s affidavit as regards the 
essential statement of fact is substantially uncontradicted, and 
I conclude that the Company’s mains and pipes have been dis- 
placed ‘and injured as a consequence of the subsidence of the 
supporting soil caused by the excavations and works of the ` 
Justices, ie 
The question then is on this state of facts ought the 
mandamus asked for to issue? ‘Turning to Act VI-of 1863 
we see that in many places the Act bestows on the Justices 
powers, the exercise of which may cause damage to oe 
of property, and that it bestows the power in nearly al 
cases on condition of the Justices compensating the pao 
Tt also gives the Justices powers:on the occurrence of 
certain events of doing various acts at the expense of 
individual owners. Then there is a general section which 
provides for the assessment of the expenses and damages 
occurring in the foregoing cases of both classes. The section 
however with which we are particularly concerned in this matter 
is the 161st. That section is I think fairly divisible into two 
parts: the first portion is in these words.—“ The Justices in 
making any main or other sewers for the drainage of the town 
may, if needful, carry such sewers through, across, or under 
any strect or any place laid out as or intended for a street or 
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any cellar or vault which may be under any of the streets and 1872 
(after reasonable notice in writing in that behalf) into, through, Tas Jusrices 
or under any inclosed or other land whatsoever making full or pa toura 
compensation for any damage done thereby.” Doubtless, this Tng nz ORreNTAT 
language is not so precise as it might be, and Mr. Marindin © 
argued that the condition of “making full compensation for 
any damage done thereby,” only attached to the immediately 
preceding passage of the paragraph, namely that which authorised 
the Justices, after notice in writing in that behalf, to carry such 
sewers through private land as distinguished from a street or any 
place laid out as or intended for a street, &c. There is no 
doubt ground for this argument to be found in the collocation Å: 
of the sentences themselves. I think, however, I must give 
the compensation: clause a larger extension than this, that is, 
I must hold that the Legislature intended the condition of 
compensating to be attached to the exercise of all the powers 
given in that section. The words themselves are unqualified; 
and unless this compensating clause applies more generally than 
Mr. Marindin contended for, there would be a large class of 
cases in which the sufferers would be without any remedy 
whatever. (For instance, in any suit brought against the Justices 
for damage done in the exercise of the powers to which the 
compensating clause did not apply, the Justices would always 
successfully plead that they had done no more than was author- 
yzed by the Legislature with due skill and care, and were not 
eog of any negligence. I think this compensating clause 
„prescribes the condition of “making full compensation 
\Jamage done thereby ” imposes the duty on the Justices 
of cou, “gating in all cases of damage caused by any proceed- 
ings in the arainage works which the Act authorized the Justices 
to carry out, at any rate to the extent of compensating the 
owners of the land through which the works are authorised 
to be carried, and the owners of any interest therein. I need 
hardly say that in England the operation of compensating 
clauses very similar to this, though not couched in precisely the 
same words, has always been held correlative to the right of 
action taken away by the legalising operation of the special 
e 
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7 1872 Act. In the New River Company v. Johnson (1), this 
Tax Josriozs rule is very distinctly laid down. Cockburn, C.J., says:— 

OF THE PEACE we a 

ror Cacourra “ Recent decisions have fully established the common sense 

TusOresrat View of the matter that these Acts of Parliament, while they 

Gas COMPANY’ vive to parties a means of.obtaining compensation, must at 
the same time be taken to intend to place the party’ whose 
right of property is interfered with by the exercise of the 
compulsory powers in a position that he shall not be damni- 
fied by having the right of action taken away. The right of 
compensation is correlative with the right of action.” Comp- 
ton, J.,in the. same case says:—‘ He adheres to the opinion 

. expressed by Willes, J., in Broadbent v. The Imperial Gas 
Company (2). That opinion was “ we consider it to be a uni- 
versal rule applicable to this class of statutes that statutory 
compensation is given only for acts authorized by the statute, 
in effect for taking away the right of action of the party 
injured.” So here I think the compensating clause, as I may 
term the condition of “making full compénsation for any 
damage done thereby,” of section 151, must be taken to apply 
to cases where drainage works are done with due caution and: 
skill, and where there would have been the right of “action, but 
for the shelter afforded by the Act. Now the stata. of this 
case appears by the affidavit to be this; the Gas Compan has 
unquestionably an interest in the soil of the streets which Paye 
been disturbed, for it has mains and pipes placed there in exer\. 
cise of the powers given by the Legislature of India, and \ 
having them so lawfully placed there, it seems to me the \ 
Company has a right to the support of the soil for these mains ` 
and pipes ; and if the Justices, by excavations unsanctioned by 
the Legislature, had disturbed the mains and pipes, and done 
damage thereby, then, however great the ekill and much the 
care with which the excavations were made, the Oriental Gas 
Company would have had a right of action for the: disturbance 
and damage. The Justices are by this Act protected from any 
action of that sort founded on fhe ordinary common law right of 
property; and if they are not bound to compensate by virtue of the 

(1) 6 Jur., 374. 6) 3 Jur, N. S, 21. 
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provisions of the Act, it follows that they may, in the exercise of 1872 
the powers of the Act, so long as they work with skill and care, ‘is Justicrs 
do any amount of mischiéf conceivable to owners situated as the rox CuLcrses 
Company is, without those owners having any remedy whatever. TuelOnientat 
This is a result which I do not suppose that the Legislature aa Coney, 
intended, and I do not think I am bound to put on the words in 

question the limited application which is contended for. In 

other words, it seems to me that the compensating clause does 

apply to such a case as that which is disclosed in the affidavits 

before me. 

The next question is, what is the effect of the succeeding 

part of secti 1, which runs in these words— And if any . 
dispute shall arise touching the amount or apportionment of 

guch compensation, the same shall be settled in the manner 
hereinafter provided “(that is, by section 229)” for the settlement 
‘of disputes reteig damages and expenses.” Obviously this 
portion of secti ip 151 obliges the parties in any case where 
the dispute is a dispute touching the amount of compensation to 
have recours¢ to a special procedure for the determination of that 

dispute. d there been no such clause as this then, the Justices 

being bound to compensate under the terms of the Act, in the 

event of their refusing to do so, the injured party would be 

obligéd to bring a suit against them to enforce his statutable 

ip ie the compensation under this section, But if the dispute 

ouches the amount of compensation, the latter part of the sec- 

tion which directs that it “shall be settled in the manner here- 

inafter provided for the settlement of disputes {frespecting 

damages and expenses” takes away the right of action. Ihave 

now then to determine whether or not, on the affidavits before 

me, the dispute between the Oriental Gas Company and the 

Justices is one which must be determined in this special manner, 

or should be the subject of an action to be brought by the 

Company on the foundation of the Act. The question is, 

does it appear from these affidavits that the dispute is only 

a dispute with regard to the ‘amount of damages? If so, it 

can only be determined by a reference to the Small Cause 

Court Judge under the terms of the section, and it seems to me 

that in such case the Company would have a right to a mandamus 
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1872 to compel the Justices to take the necessary steps for effect- 
Tae Jusrrors ing the reference, if the Justices refuse to do so voluntarily. 
FOR CATOVETA If, however, the dispute involves something more, if, for instance, 
TrrOnrenrar the Justices deny their liability to compensate for damages done 
Gas Company. : 

by the work, the proceeding before the Small Cause Court 
Judge is inapplicable. I say the damage done by the works 
complained of, because if the denial of the liability is made 
merely on the ground that no damage at all has been done, it does 
of course, I need hardly say, amount to nothing more than a dis- 
pute with regard to the amount of damage. This I think was very 
distinctly pointed out in a somewhat similar case to, the present, 
‘ namely, Bradley v. The Southampton Board- of Health (1). 
In that case the Local Board of Health had simply, as Mr. Clark. 
has done here on behalf of the Justices, denied the liability to 
compensate. Mr. Justice Wightman says :—* Ue the mere denial 
of liability were sufficient, it would enable thb Local Board of 

- Health in all cases to deprive the party of the benefit of the 

summary remedy by arbitration given in section 123, by simply 
alleging that they were not liable, or that there was no 
damage.” Mr. Justice Compton in the same case says—“ This is 
a case within the principle of Reg. v. The Tocas rd Pres- 
ton Junction Railway Company (2), in which the Court was of 
opinion that the question of damage or no damage would 
be taken into consideration in estimating the quantum 

damage. When there is some question of liability and a 
question whether any damage has been sustained or not, that 
is not a case for arbitration, and there is no hardship because 
if the arbitrator proceeds in a matter in which he has no 
jurisdiction, no use can be made of his award. But this 
is a question of dispute as to the amount of compensation, 
unless we over-rule Reg. v. The Lancaster and Preston June- 
tion Railway Company (2), and say it is not a question of 
amount of damage, because the Local Board of Health say 
there was no damage.” ‘This being the rule when there is 
some question of dispute as to the amount of compensation, is 
there anything in Mr. Clark’s or Mr. Fenwick’s affidavit which 
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amounts to more than a general denial of liability. I have care- 
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fully considered and re-considered the affidavits, and do not find Tre Justioxs 


or THE PRACE 


any ground expressly given for the Justices’ non-liability. If any ror GiLonTTA 
thing of the kind is there, it is that which is mentioned in the fae Oniexrar 


second part of Mr. Clark’s 17th paragraph; and that, according © 
to Wightman and Compton, JJ., is plainly nothing more than 
the raising of a question as to the amount of.damage. The 
Small Cause Court Judge, if so satisfied, can say that no damage 
has been done. Though nothing on this point has-been said 
expressly, yet both Mr. Clark and Mr. Fenwick make.allegations 
in other parts of the affidavit as to the Gas Company having 
misled them. Mr. Fenwick’s statement on this point is to some 
extent specific, but still it falls very short of being an allegation 
that any portion of the particular damage, so distinctly set out 
by Mr. Blackburn, was the result of the Gas Company’s own 
negligence, or incorrect instructions to the Justices. And Mr. 
Clark, while making a similar kind of allegation, only says this 
has lately occurred; and he makes no statement whatever by 
which I can judge whether any portion, or what portion of the 
damage coniplained of should be attributed to. the Company’s 
_own fault.’ It seems to me, therefore, that Mr. Blackburn’s 
allegation of damage as the consequent result of the Justices’ 
work“not only stands uncontradicted as I have before said, but 
the plea of non-liability, raised curiously enough in these affi- 
avits, is nothing more at the best than a general denial that any 
damage has been done to the applicants as Mr. Blackburn 
alleges in consequence of the Justices’ works. 


One other objection was made to this application by Mr. 


Marindin, namely, that no notice of action had been given 
to the Justices, and that this being in the nature of an action, 
.the section prescribing notice was a bar to the action. That 
objection is I think disposed of by Delany v. Metropolitan 
Board of Works (1), a decision given in a precisely analogous 
proceeding to the present. . The Court said:—* The whole 
context shows that the section was intended to apply only 
to proceedings of a hostile character taken against the Board, 


Q) L. R., 2 C. P., 532; afffrmed on appeal, L. R., 3 0, P., 111. 
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1872 and not to a proceeding taken for the purpose of ascertain- 
Ire Jusrices ing what the Board are to pay, and wie they ought in the ~ 
pos CALcurra first instance to have offered to pay.” It applies to pro- 
Tu Onteweat ceedings dehors the Act, not to proceedings taken to enforce 

compliance with the provisions of the Act. On the whole I 
think the Gas Company has made out its right to have the rule 
made absolute. 

The mandamus of course will be based on a careful recital 
of the facta which constitute the case set forth by Mr. 
Blackburn. To that the Justices will have an opportunity of 
making a return, and it is possible, though they have made so 
poor a case on the affidavit before me, that they may be able in 
the return honestly to allege facts, which may shew that they are 
not liable under the Act to compensate for the damage which 
Mr. Blackburn alleges and complains of. If that be so, it will 
be a question hereafter whether an issue of that kind can in this 
Court be tried on a return to a mandamus, as it can be in 
England, and, as I may say, it ought to be under any reasonable 
procedure. If it cannot be tried on that return, it will have to 
be made the subject of a separate suit. In my judgment on the 
facts disclosed by the affidavit, the rule for a mandamus ought 


to be made absolute. . Ds . 


From this decision the Justices appealed. 
The Advocate-General and Mr. Marindin for the appellants. 
Mr. Woodroffe and Mr. Evans for the respondents. l 


Mr. Evans took a preliminary objection that no appeal lay. 
If there is any right of appeal, it is under clause 16 of the 
Letters Patent. Is an order for the issue of a manda- 
mus a judgment appealàble under that section? Cases in Eng- 
land have held that no appeal lies from an‘order issuing a 
peremptory mandamus, and in all the cases it has been allowed 
that no appeal lies from the first issue of a mandamus, that 
being considered merely an initiatory proceeding. [Covou, 
C.J.—Is this Court to be regulated by the antiquated practice 
of the Court of Queen’s Benck ? The Charter of 1862, 


. . © 
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section 37, says that the Court is to be regulated in civilcases by 1872 
Act VIII of 1859; and by the Charter of 1865, power is given Tae Justrors 
OF THE PEAcE 
to make rules in all civil cases, but the Court is to be guided ror Carcurta 
in making such rules by Act VIII of 1859. Manrxpsy, J., refers [Tux ORIENTAL 
to Rule 3 of the High Court, passed 4th April 1866, Wilkinson’s eae 
Civil Procedure Code, 719.] This is not a civil case between 
party and party. Apparently this Court is bound by the ancient 
practice in England. See Queen-v. The East Indian Railway 
Company (1), An award of a peremptory writ of mandamus is 
not open to a writ of error, because itis not a judgment. It is 
only by Statute 1 Will. IV, c. 21, that such an order can be 
reviewed on demurrer—Tapping on Mandamus, page 397. If 
error will not lie from a peremptory mandamus, a fortiort, it will 
not lie from the first issue which is merely an initial proceeding. 
See King v. Trinity Chapel, per Fortescue, J. (2), and Bishop of 
St. David's v. Lucy (3), the principle of which case is the same 
as in writs of mandamus. When the Statute 1 Will. IV gave 
power to demur, by analogy, a writ of error would lie in such a 
case. If this case is to be governed by the old procedure, no 
appeal will-lie, it not being a judgment. On the authority of 
the cases’ cited, a mandamus stands in the position of an in- 
terlocufory ‘and initiatory proceeding; and even if an appeal 
would lie on the final order, it will not lie on the first issue of a 
méndamus, But, apart from the form of the writ, if this 
8 a proceeding under Act VIII of 1859, it is merely an 
interlocutory proceeding from which no appeal lies: see 
' section 363. 


The Advocate-General contra.—In this case the Court is not 
to be guided by the ancient practice of the Court of Queen’s 
Bench. The question does not arise whether an appeal lies 
from a peremptory mandamus: the question is whether in this 
matter an appeal lies under clause 15 of the Charter, Is this 
a judgment appealable under that clause? The words have 


GQ) 1IL Juo N.S, 244. © (3) 1 Ld, Raym., 539; see 545. 
(2) Stra, 536, 540; 5. O., 8 Mod, 28. e ° 59 
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1872 been held to have an extended meaning: see DeSouza v. 
Tag Juariona Coles (1). In the case of Queen v. The East Indian Railway 
FOR OALOUTEA Company (2), no question arose as to the procedure governing a 
THE ORIRNTAL cage like this. Rule 3 of 4th April 1866 provides that such a 

proceeding shall be governed by Act VIII of 1869; that rule 
makes all intended exceptions, and such a proceeding as this is 
not among the exceptions. Where the liability to compensate is 
wholly denied, the compensation clause of Act VI of 1863 is 
inapplicable. See Queen v. Metropolitan Commissioners of 
Sewer (3). Itis said the Justices ‘ought to have made a return, and 
then the question we wish tried could have been raised; but 
even if it could, there is no procedure applicable to it. There 
was no reason why in the first place an action could not have 
been brought; instead of that an obsolete proceeding has been 
instituted for which there is no procedure. ` 


Mr. Marindin on the same side.—The question turns wholly 
on clause 15 of the Charter. It does not matter whether the 
order is an interlocutory one. The case of DeSouza v. 
Coles (1) has given a very wide meaning td the word 
“judgment” in clause 15, and the exceptions in that clause 
show that the word was intended to bear such a meaning, The 
English cases cited are inapplicable to a case like the pres 







Mr. Evans in reply.—On the construction of clause 15, th 
is not a judgment from which an appeal lies. [The Advocate- 
General refers to Biswanath Chandra v. Khantomant Dasi (4), X 
where an order for payment of money out of Court was appealed 
from. Covou, C. J.—That was‘an order after decree.] The 
power to issue a writ of mandamus has certainly often been 
exercised in this Court. The right to mandamus is co-equal 
with the right taken away by an Act to bring an action for 
wrong done— Broadbent v. The Imperial Gas Company (5) and 
Queen v. Burslem Board of Health (6). 

e 


(1) 8 Mad. H. C. Rep., 884 - > (4) 6B. L R, 747. 
(2) 1 LJ., N. B., 244. (5) 3 Jar, N. 8., 221. 
(8) 1 E. & B., 694, f (6) 29 In J., Q. B., 21. ; S. C, on appeal, 
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The judgment of the Court was delivered by 1872 
Couon, C.J. (after shortly stating the facts)—A prelimi- Pepa a 


nary objection was taken to the hearing of the appeal, on For Caroures 
the ground that the order for the issuing of the mandamus was TaxOnimwrat 
not a “judgment” within the meaning of clause 15 of the ac 
Letters Patent of 1865, and was therefore not open to appeal. 
We think that this objection is well-founded. Clause 15 pro- 
vides that an appeal to the High Court shall lie “from the 
judgment (not being a sentence or order passed or made 
in any criminal trial) of one Judge of the said High Court.” 
But the order of the learned Judge that the mandamus should 
issue is not a judgment. The mandamus which will be issued : 
under it will not be a peremptory one, but merely to do certain 
things, or to show cause to the contrary; so that the order of 
the learned Judge does not determine any question whatever 
between the parties; it only initiates the proceedings by which 
the liability of the Justices to make compensation will be ascer- 
tained and determined. It was contended for the Justices, in 
support of the’ right of appeal, that the word “ judgment” in 
clause 15 included any order affecting the interests of the 
parties, as’was shown by the special limitation to a judgment “ not 
being æ sentence or order passed or made in any criminal “ trial.” 
e orders in criminal cases here referred to are final orders, 
alternative expression “ sentence or order” being that which 
almost invariably used in this country to desoribe the final 
result of a criminal trial, as may be seen in the Code of Criminal 
Procedure, particularly sections 387, 401, 406, and 417. 
A decision of the High Court of Madras was also referred to, 
in which it was held that the refusal of a Judge to give leave * 
to institute a suit on the original side of the Court under 
clause 12 of the Charter was a judgment, and, as such, appeal- 
able under clause 15—DeSouza v, Coles (1), The Court there 
said that the word “judgment” in clause 15 could not “be 
limited to the final judgment in a suit, nor indeed to a judgment 
in a suit at all, but must be held to have the more general mean- 
ing of any decision or determination affecting the right or the 







(1) 8 Mad. H. C, Rep, 384. 
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1872 interest of any suitor or applicant;” and, again, “where the 
Reais ied language giving the appeal is so general in its terms as that 
¥or Carourra contained in the lőth clause of the Charter, it is, we think, 
‘Tax Onienrat impossible to prescribe any limits to the right of appeal found- 
Ge OMEEB ed upon the nature of the order or decree appealed from.” 
We are not, however, prepared to go to this extent. Such 
an interpretation would, as it seems to us, and as the learned- 
Judges in that case seem to admit, put it in the power of a 
vexatious litigant to appeal against all the discretionary orders 
which the Judge of original jurisdiction may make in the course 
of the suit; and (as the learned Judges of the Madras High 
Court point out) with no result, as-such orders would have to 
be, as a matter of course, confirmed. It woyld also give a far 
more extensive right of appeal against the orders of a Judge of 
original jurisdiction in this Court, than exists against the orders 
of a Judge of original jurisdiction in the mofussil ;. which we do 
not think at all probable that Her Majesty intended. We 
think that “judgment” in clause 15 means a decision which 
affects the merits of the question between the parties by deter- 
mining some right or liability. It may be either ffaal, or pre- 
liminary, or interlocutory, the difference between them being 
that a final judgment determines the whole cause or suit, and 
a preliminary or interlocutory judgment determines only a >part 
of it, leaving other matters to be determined. Both classes 
provided for in clauses 39 and 40 of the Charter, An order, 
such as that before us, which only authorizes a proceeding to 
be taken for the determination of the question between the 
parties, cannot be considered a judgment. It is, however, said 
e that this Court has already put a wider construction upon the 
l word “judgment” in clause 15 by entertaining appeals in cases 
where the plaint has been rejected as insufficient, or as showing 

that the claim is barred by limitation, and also in cases where 

orders have been made in execution, These however are 

both within the above definitjon of a judgment, and it by no 

means follows that, because we hold the order in the present 

case not to be appealable, we should be bound to hold the 

same in the cases. referred to. „For example, there is an 

obvious difference between an order for the admission of a plaint 
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and an order for ita rejection. The former determines nothing, 
but is merely the first step towards putting the case in a shape 
for determination. The latter determines finally so far as the 
Court which makes the order is concerned that the suit, as 
brought, will not lie. The decision, therefore, is a judgment 
in the proper sense of the term. It is also to be observed that 
this Court, though not governed by the Code of Civil Proce- 
dure in the sense that the Courts of the mofussil are so, has 
nevertheless, under the authority of the Charter, declared “ that 
all proceedings in civil cases which shall be brought before 
the Court, except proceedings in its admiralty, vice-admiralty, 
and matrimonial jurisdiction, and in its origival testamentary 
and intestate jurisdiction, shall be regulated by Act VIII 
of 1869, and Act XXIII of 1861” (see Rule of April 4th, 1866); 
and we find that since this rule was made, it has been the prac- 
tice to inquire into and determine the right of appeal by reference 
‘to the provisions of these two enactments. Thus, in the case of 
Chittoo Sheik v. Kazee Muzzur Hossein (1), it was held by 
Norman and Levinge, JJ., that the refusal of a Judge to re- 
strain the proceedings in a suit, on the ground that the costs of a 
previous suit had not been paid, was not open to appeal, because 
the orăér was an interlocutory one, and did not fall (as was con- 
tended) within section 11 of Act XXIII of 1861 relating to 
execution of a decree. So,in Apcar v. Howrah Bye (2), it was 
held by Sir Barnes Peacock, C.J., and Morgan, J., that an appeal 
lay against a decree notwithstanding that it had been affirmed on 
review, inasmuch as section 378 of the Code of Civil Procedure 
did not apply to judgments on review, but only to ordera 
rejecting. or admitting reviews. In Kumara Upendra Krishna 
Deb Bahadur v. Nabin Krishna Bose (3), a party was added on 
- his own application as defendant to a suit, but the learned 
Judge who did so, refused to adjourn the case, in order that 
the party added might prepare his defence, thinking it unneces- 
sary. After decree in favor of the plaintiff, both defendants 
appealed, and, amongst other objections, the original defendant 





(1) Hyde's Rep. for 1864, 212, , (8) á B. L, R, O. C., 118, 117. 
(2) 1L J., N. 84 287, . 
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1872 objected to the addition of a party, whilst the added defendant 
Aue Jusriors objected to the refusal to postpone. In disposing of their 
FOR GALOVTTA objections, Sir Barnes Peacock, sitting with Mr. Justice Mac- 
arene pherson, quotes, verbatim, section 363 of the Code of Civil 

E Procedure, and then holds, in accordance with the provisions 
of that section, that the first objection could not be entertained, 
because adding a party did not affect the merits of the suit; 
but that the second objection could, because the refusal to 
postpone, if erroneous or irregular, was a very important matter. 
These are the only cases we have been able to find in which 
the right of appeal on this side of the Court has been discussed ; 

° and in every case it has been determined with reference to the 
provisions of the Code of Civil Procedure. This seems to us 
to bea reasonable course. For, though the Code of Civil Proce- 
dure was not by the second Charter made absolutely binding 
on this Court, it was clearly expected that so far as possible, 
it would be adopted by it, and; as before pointed out, this has 
been done. ; 

We think that the proceeding by way of mandamus is a 
“ proceeding in a civil case” within the meaning ofthe rule of 
the 4th of April, 1866. It is classed by English commentators 
amongst the remedies for private wrongs or civil ‘injuries. 
Blackstone says (3 Comm., 265) that, in cases within the statyte 9 
Ann 20 it is in the nature of an action; and it has no place Min 
the Treatises on Pleas of the Crown by Sir Matthew Hale an 
Serjeant Hawkins, Itis appended by modern English procedure $| 
to an ordinary civil action, and the ordinary Civil Procedure is 
(so far as may be) made expressly applicable to it (17 & 18 
Vict, c. 125, 8. 77); and we think it was intended by the rule 
of April 1866 already referred to, to make our own Civil 
Procedure (so far as may be) applicable to it also. 

Reading, therefore (as this Court always has read it), clause 
15 of the Charter in connection with the Code of Civil Pro- 
cedure, we consider that the order of Mr. Justice Phear that 
the mandamus do. issue, is not a judgment against which an 
appeal will lie. 

It is farther contended by the Advocate-General that, at least 
in regard to such cases as the present, where the party complaining 


. e 
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might have 4 remedy by ordinary suit, the proceeding. by 152 
way of writ of mandamus was obsolete, and that there was, Tin Joon 
in fact, no procedure by which the questions between the parties For ol ic 
could be properly raised and tried: and, possibly, if this had been se Onmarat, 
clear, it would have been proper for us to express our opinion 
that the present proceedings could not be maintained. But 
without entering at all into the question whether the party in 
this case had any other remedy, we think it sufficient to say 
that there has never been any doubt that the High Court has 
still the power, which the Supreme Court certainly had, to issue 
a writ of mandamus in such cases as the present. 
The judgment of the Court is that the appeal be dismissed, 
and that the appellants do pay the respondents their costs to be 


taxed on scale No. 2. 


Attorneys for the appellants: Messrs. Berners, Sanderson, and 
Upton. 


Attorneys for the respondents: Messrs. Carruthers and Dignam. 
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pa Before Mr. Justice Macpherson and Mr, Justice Glover. 


/ RAMDULAR MISSER anp axormer (Praixtiers) v. JHUMACK LAL 1872 
' MISSER ann asoraar (Derenpants).* 


Mahomedan Law— Pre-emption— Performance of Preliminary Ceremonies— 
Talab-i-ishtehad— Custom among Hindus in Behar. 


To the due performance of the ceremony of talad-i-ishtehad, it is not necessary 
that any particular form of words should be employed. 
The right of pre-emption exists among Hindus in Behar. 


THis was a suit to enforce the right of pre-emption to a one- 
fourth share of Mauza Bissunpur and to obtain possession thereof 
on the ground that the plaintiffs were shafee sharik, or partners, 


* Special Appeal, No. 792 of 1871, froma decree of the Judge of Bhaugulpore, 
dated the Srd May 1871, reversing the, decree of the Subordinate Judge of that 
district, dated the 8th June 1870. : 
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‘and that they had carried out the requirements of thè Maho- 


medan law, viz., talab-t-mawasibat and talab-i- ishtehad, and that 
the purchaser was a stranger. 

The defence set up by the purchaser Jhumack Lal was (inter 
alia) that the plaintiffs had not carried out the requirements of 
the Mahomedan law. 

- The Subordinate J udge found that the plaintiff, on hearing of 
the sale, had exclaimed three times that he had purchased the 
share in dispute, and that subsequently he had made the afirma- ` 
tion before witnesses when he offered the price at which the 
share was sold and had asked for the kabala to be returned. He 
further found that the law of pre-emption was applicable to the 
Hindus of Behar. He A passed a decree in favor of 
the plaintiffs. 

On appeal the Judge held that no claim of ena could 
be established until the pre-emptor clearly showed that he had 
carried out the requirements of the Mahomedan law by a duc 
invocation of witnesses; that the plaintiff had not done this; 
that the plaintiff in his deposition had said that he took money 
with him, accompanied by Durmil (who was the ‘only witness 
examined) and Mahibat Rai and Dhuruni Chowdhry ‘(who had 
not been examined), and went to a certain place wherdhe had 
met the vendor and vendee of the property in dispute; 
he there had said three times “I have bought” and “I ha 
brought the money, take it and give back the knbala;” and that 
both the vendor and vendee had refused; and that having heard 
this, he had said, “I have made all the persons who came with me 







> witnesses.” The Judge further found that the witnéss Durmil 


confirmed the story of the plaintiff up to the point of refusal by 
the vendor and vendee; that the next statement of Durmil was 
that “ then plaintiff three times mentioned the matter (bát) of 
purchase, and made (gawa ráékhá) us all witnesses.” He held 
that, when the money was refused, the plaintiff should have used 
words to the following effect, viz, ‘I have claimed the right of 
pre-emption of such and such property, and it has been rejected. 


: Bear ye witness.” And as he did not consider there was any- 


thing in the evidence showing that any such ceremony was gone 
through, he dismissed the suit, The Judge in his judgment 
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cited—Jadu Sing v. Raj Kumar (1), Prokas Sing v. Jageswar’ 1812 

Sing (2), Mussamut Hosseinee Khanum v. Mussamut Lallun (8), erty 

and Issur Chunder Shaha v. Mirza Nisar Hossein (4). P A 
The plaintif appealed to the High Court. Misser. 


Baboo Chandra Madhab Ghose, for the appellant, contended 
that no strict form of words was necessary for performance of the 
ceremony. The calling in people to be witnesses was sufficient. 
Upon the finding of the fact by the Judge, a decree should have 

‘been passed in favor of the plaintiff. The words used by the 
plaintiff were sufficient to satisfy the requirements of the law. 


Baboo Rames Chandra Ghose, for the respondent, contended 
that, in the performance of the talab-i-tshtehad, the precise 
‘words are necessary. There must be invocation of witnesses. 
Thé pre-emptor must make use of certain words calling upon 
them to become witnesses—Jadu Sing v. Raj Kumar (1) and 
Issur Chunder Shaha v. Mirza Nisar Hossein (4). As the ` 
parties were Hindus, it should have been shown that the custom 
of pre-emption preyails in the district, which had not been done 
in this éase. 

go 


oie 
i Fa The judgment of the Court was delivered by > 


P- 

f MaopueErson, J.—In this appeal the only question is whether _ 
the Judge was wrong in law in holding that, on the facts found 
by him, the plaintiff had not complied- with the provision of the 

‘= Mahomedan law as to the ceremonies which ought to attend 
the talab-i-ishtehad by the person who claims to enforce the 
right of pre-emption. The parties to the suit are Hindus,. and 
the object of the plaintiff is to enforce a right of pre-emption. 
The Judge is of opinion that the plaintiff failed to prove that . 
he had complied with the requirements of the Mahomedan law. 


» 


- G) 4 BL R, AG, 171, > , & W.R, 1864, 117. 
(2) 2 B.L R, AO, 12. | _  — (4) d, 351. i 
‘ ` oa bg . 60 . 
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1872 ‘ think that the Judge was wrong in law, and that the plaintiff 
Č Rapora ” did substantially comply with the requirements of the Mahome- 
jeune dan law. Having made the demand three times, and having said 
` Misr that he had bought the property, and having offered the 
money to the vendor and vendee, he demanded back the 
kabala. After that, he made the persons who were with 
him, and who had been present during the time when all this 
took place, witnesses. ‘The words he used were “ gawa rakha,” 
which means that he made them witnesses, or called on them to 
bear witness, This was in my opinion a substantial compli- 
ance with the requirements of the Mahomedan law; for I am 
not aware that it is imperative that the precise words which are 
given in the Hedaya, or in any other of the Mahomedan 
law books, should be used. In so holding, Iin no way depart 
from the rules laid down either in Issur Chunder Shaha v, 
Mirza Nisar Hossein (1), or in Jadu Sing v. Raj Kumar (2). 
In the first of these cases no witnesses had been called at all, 
thaf is to say, no witnesses were referred to, and formally told 
to bear witness, or, so to say, were constituted witnesses by the 
claimant of the right. So in the case of Jadu Sing v. Raj 
Kumar (2), the parties did not go through the same fermalities 
as the plaintiff did in the present case. In the present ease we 
have the demand made of ‘the vendor and vendee before wit. 
nesses, and we have the refusal before the same witnesses 
receive the money, or to give back the kabala; and with refer- 
ence towhat passed, the plaintiff called the attention of a 
persons present to these facts, and constituted them hia wit- \ 
nesses. Having done so, it appears to me that he is entitled 
° to succeed, as having substantially done all that the Maho- 
medan law required him to do. 
For the respondent a question is raised that the parties being 
Hindus, and residents of Bhaugulpore, which is in Behar, the 
‘plaintiff cannot succeed in the absence of proof that the right of 
pre-emption does exist by custgm amongst Hindus in Behar. 
` The Court of first instance held that the custom did prevail, 
and had been recognised by the Courts. So far back as 1863, 
inthe case of Fakir Rawat v. Sheikh Imambaksh (3), it was held 
(1) W. R, 1864, 861, (2) 4 BL, Ry A. 0,171, (3) B, L, BR, Sup. Vol, 88 
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that a right of pre-emption does exist by custom among Hindusin+ _1872 
-Behar ; and in the judgment in which this declaration is made, Kapunan 
many older cases are referred to in which the custom had been ui ar 
recognised and acted on by the Coutts. There are also several Musser, 
cases of later date in which the same thing has been held. 
There can be no doubt that for years it has always been consi- 
dered to be settled law that the right of pre-emption exists 
amongst Hindus in Behar; and therefore it is- not now open 
to the resporident to raise any objection upon this point. 
I would reverse the decision of the lower Appellate - Court, 
and restore and affirm that of the Court of first instance with 
all costs, ~~ : 
Decision of the lower Appellate Court reversed, and that 
of the Court of first instance restored. 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Macpherson. Feb. 21, 


MAOFPARUANN AND OTHERS (DBFENDANTS) v. CARR AND OTHERS 





(PLAINTIFES.) 
cme Sale—Part Acceptance by Defendant of Goods not according to 
Contract— Rate at which such Goods should be paid for. 


The defendants contracted to purchase from the plaintiffs “2,000 maunds of 
fresh, clean, and good up-country indigo seed, guaranteed growth of season 1870-71, 
at Rs. 11 per maund, to be delivered to the defendants’ agent at Hajipur in all 
February next.” In part performance of this contract, the plaintiffs delivered, 
and the defendants’ agent at Hajipur accepted, 865 maunds of seed, no objection 
as to quality being then taken. But when the remainder of the seed was tendered 
in February, the defondants refused to accept it on the ground that it was not è 
according to contract. At the same time and upon the same grounds, they refused 
to pay the contract price for the seed already accepted, and tendered instead the 
market price at the time of delivery. In an action to recover the contract price 
of the 865 maunds delivered, and damages for loss on re-sale of the remainder of 
the seed, the Judge of the Court below found on the facts that the seed was not 
“seed of the growth of 1870-71” as far as it was reasonably -possible to procure 
it ; and that, though there was evidence to’show that seed of the previous season, 
if of good quality and in good preservation, was occasionally mixed with the new 
seed, and that seed so mixed had been accepted as a performance of contracts for 
1870-71, yet there was no evidence that, under such contracts as the present, the 
seller was by custom at liberty to mix seeds of two crops so a8 to bring the sample 
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1872 . Up to an average quality ; and, further, that a custom, so directly et variance with 
‘Maowantanz the express terms of the contract, could not, if proved, be allowed to prevail. ` Held 
also that the defendants had waived any objection to the 865 mannds, which must 
therefore be taken as a good delivery pro tanto under the contract, and must be paid 
for accordingly. 
Held, on appeal (affirming the decision of the Conrt below) that the plaintiffs 
- had not delivered seed according to the contract ; but (reversing the decision of the 
‘Court below) that the contract was a contract for the delivery of the entire quantity 
of 2,000 maunds ; and that the plaintiffs conld only recover for the 865 maunds 
as on a new contract arising at the time when the seed was accepted ; such contract 
being to pay for the seed according to ita value, and not according to the rate 
stipulated for the 2,000 maunds (1). 


Ginn 


THIS was an appeal from a decision of Mr. Justice Markby, 
. dated 19th December 1871. The suit was brought to-recover the 
sum of Rs. 21,418-12, with interest, as money due for goods sold 
and delivered, and for goods bargained and sold, and for damages 
for. non-acceptance by the defendants of certain indigo seed, 
The plaintiffs were the members of the firm of, Messrs, Howard 
Brothers, carryiug on business at Allahabad and, Mirzapore; and 
the defendants were the members of the firm of Messrs. Begg, 
l Dunlop and Co. carrying on business in Calcutta, ‘ 

1 The plaint stated that on 17th November 1870, sl es 
contracted with the plaintiffs in Calcutta to purchase fram them 
2,000 maunds of “ fresh, clean, and good up-country nig seei 
guaranteed growth of season 1870-71, at Rs. 11 per maund, Yo,be 

delivered at Hajipur in all February, their next payment 
be made by an approved draft or cheque at 30 days’ date from 
delivery ;” that in pursuance of such contract, the plaintiffs 
delivered at Hajipur, on or about 4th February 1871, 866 maunds 
of indigo seed of the quality described in the contract which 
the defendants accepted, but had not paid for; that in further 
pursuance: of the contract; the plaintiffs tendered to the defend- 
ants at Hajipur, on or about 12th February 1871, 135 maunds 
of indigo seed, and on or about 20th February, 1,000 maunds 
of indigo seed, both lots of the quality described in the 
contract; that the defendants received notice of the arrival of 
the seed at Hajipur, but delayed to take delivery, and even- 
tually when the month of February 1871 had expired, they 


(1) See Act IX of 1872 ( The Ilian Contract Act), s. 89. 
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‘informed the plaintiffs that they would not accept the seed ; that 
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the plaintiffs thereupon. re-sold 100 maunds of the seed at less Macrantans 


than the contract price; but the remainder was still in their pos- 
session, and was, as they alleged, totally unsaleable, the season 
for sowing having passed. The plaintiffs thus specifically set 
out the sums they sought to recover in the present suit, viz., 
Rs. 9,515, being the contract price of the 865 maunds of seed of 
which the defendants took delivery; Rs. 11,385 being the con- 
tract price of the 1,135 maunds of seed, the residue of the 2,000 
maunds contracted to be sold; Rs. 318-12 being the loss on the 
re-sale of the 100 maunds; and Rs. 200 in respect of the 
charges incurred and to be incurred by the plaintiffs in conge- 
quence of the defendants’ alleged breach of contract. 

The contract was entered into on behalf of the parties by 
Messrs. Moran and Co., brokers of Calcutta, who purchased 
the seed in Calcutta from Messrs. Schoene, Kilburn and Co., 
the Calcutta agents of the plaintiffs. 

The plaintiffs stated in their written statement that, since the 
filing of the plaint, viz., on 20th May 1871, they had sold the 
remaining 1,135 maunds at Rs, 5-12 per maund, which reduced 
their olaixn to Rs. 15,467-12. 

The defendants i in their written statement stated that their 
agent at Hajipur, where the seed was to be delivered, was 
Mt. M. Wilson; that in the course of correspondence between 
he defendants and Messrs. Schoene, Kilburn and Co., the agents 
for the plaintiffs, the defendants asked for samples of the seed to 
be sent’ to them; no such samples were however sent, but the 
defendants heard through their agents at Cawnpore that the 
seed was inferior to the sort contracted for, and they conse- 
quently directed Mr. Wilson not to take delivery until further 
order; that the boats containing the seed arrived at the ghat at 
Hajipur, and a portion of the seed, viz., 865 maunds, was 
landed into the godowns of the defendants by Mr. Wilson, who, 
on 4th March 1871, forwarded samples of the seed so landed to 
the defendants who, on examinati8n thereof, found the seed to be 
inferior to that usually supplied even by native dealers, and 
as such seed was principally, or at any rate, largely composed of 


. old seed, the defendants refuséd to take delivery of the remainder; 


Cana. 
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+ and on 8th March, Mr. Wilson wrote to the plaintiffs that he had 


MacvaRtaNE heen instructed by Messrs. Begg, Dunlop and Co. to refuse to take 


Gans, 


delivery of the seed, asit was much mixed with old and inferior 
grain, 

In a letter of 27th March 1871, from the defendants’ attorneys 
to the plaintiffs’ attorneys, they said, after stating that the 1,135 
maunds were not according to contract, and had therefore been 
refused :— 

“The 865 maunds, also referred to by you, are also much inferior in 
quality to that contracted for, of which your clients have also had notice, 
and that quality was only accepted in consequence of the same not 
having been examined before delivery was taken. Messrs. Begg, 
Dunlop and Co, therefore claim to be allowed from the contract price 
thereof the amount of damages they have sustained by reason of such 
inferiority. As soon os such damages are ascertained, we will give you 
notice, and your clients can then either (take back the 865 maunds, or 
accept the contract price thereof, less such allowance for inferiority 
which our clients are quite willing to pay.” 

To which the plaintiffs’ attorneys on 28th March replied 
denying, both as to the 865 and 1,135 maunds, that there was 
any inferiority in quality between the seed contracted, for and 
that supplied; that the defendants, if they claimed anyvreduc- 
tion, could bring a separate suit, and that the plaintiffs ‘would 
sue for the full contract price, unless payment was made, Qn 
30th March the defendants’ attorneys tendered, on behalf of tho 
defendants, Rs. 7,785 in respect of the 865 maunds of seed, being ` 
at the rate of Rs. 9 a maund, which was about the market rate of 
seed of the quality delivered at the time when it was accepted by 
the defendants ; that sum was left with the plaintiffs’ attorneys who 
refused to receive it as payment for the 865 maunds of seed, saying 
they were not authorised to do so, and it was subsequently 
tendered to Messrs. Schoene, Kilburn and Co., who stated that 
they would refer to the plaintiffs for instructions, but the 
defendants heard nothing further from them until they received 
notice from the plaintiffs’ attorneys of the institution of the suit. 

The defendants further alleged that the seed tendered to them 
was not fresh, clean, and good up-country seed, of the growth of 
the season 1870-1871, but Dt it “Was largely mixed with old 
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and inferior seed of previous seasons; that as regards the seed* 
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received by them, it was not such seed as they contracted to Maorantans 


purchase, but was much mixed and inferior, and they claimed to 
give evidence in the suit of the damages arising from such 
inferiority and mixture; that they were willing to pay the sum 
already tendered, for the seed received by them, viz., Rs. 7,786 ; 
and they submitted that they were not bound to accept or pay 
for the 1,135 maunds, and that the suit ought to be dismissed 
with costs. 

The following issues were settled :— 

1, Whether the seed which the plaintiffs were ready to 
deliver was fresh, clean, and good up-country indigo seed, of the 
growth of the season 1870-71, in accordance with the contract. 

2. Whether the 866 maunds of indigo seed delivered by the 
plaintiffs to the à fendants was fresh, clean, and good up-country 
indigo seed, of the growth of the season 1870-71,in accordance 
with the contract; and, if not so, whether the defendants are 
entitled to any and what reduction in the price thereof. 








, J. (after stating the object of the suit and the 
issues).>-Lt was agreed that the second issue should be under- 
PMG raise the question of waiver by the defendants of any 
Ction to the seed by reason of delay, and also that the form 
the issue as to the damages for non-acceptance should be the 
subject of further discussion if it should turn out to be necessary, 
With regard to so much of the suit as seeks for damages for 
non-acceptance, the plaintiffs must show that they were ready to 
deliver seed in accordance with the contract. Now, quite inde- 
pendently of the question whether the 1,135 maunds, which were 
tendered and refused, were fresh, clean, and good up-country 
indigo seed, it must also be shown that it was the growth of 
season 1870-71. 

It has been I think sufficiently established by the evidence, 
that seed, which shall be wholly of the growth of the last 
past season, is not generally procurable by persons who go to 
purchase it from the native dealers who supply the market, the 
seed of the last season being almost invariably mixed to some 
extent with older seed before it is brought to market by the 
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*native dealers. I also think that it is shown to be the 


MACFARLANE practice of indigo planters to accept seed so mixed, if of an 


Gin 


average quality, without objection under such contracts as 
the present, which form of contract, though not universal, is 
exceedingly common. Looking to this evidence, and to the 
extreme improbability that buyers. would seek to purchase, 
or sellers would underteke to deliver an article, which it was 
almost impossible to procure, I should be strongly inclined 
to think that the contract might be read with some such 
modification of the stiict letter of it, as was suggested by the 
Advocate-General, namely, that the plaintiffs guaranteed to 
deliver seed of the season 1870-71, as far as it was reasonably 
possible to do so; that would be, as it appears to me, a fair 
interpretation of this contract. 

But then arises the question, have the plaintiffs Ja that 
these 1,135 maunds were of the growth of the season 1870-71, 
as far as it was reasonably possible to procure such seed. I 
think that, on the face of Mr. Howard’s own very candid admis- 
sion, I am unable to infer this. Mr. Howard, Raving said in 
cross-examination that his firm had bought the best seed they 
could get of that which came into the market as the crop of 
1870-71, and that they passed seed containing some of ty- aa 
of 1869-70, because they could get no better, said 10 
examination, that they also had occasionally bought seed of t 
previous year, and that they did so on one or two occasions in 
the past year; that they made use of the old seed so bought, 
but whether any was used in this contract, he could not tell ; 
that their practice was to make the seed up to a certain good 
standard sample for the season, using some of the old seed if 
‘ina good state of preservation. This evidence came out, to 
me at least, somewhat unexpectedly, and I subsequently asked 
Mr. Howard if he was desirous of offering any explanation 
of a practice which appeared to me to be- in contravention of 
his contract, and he then said that it happened that the crop 
of 1869-70, was a very fine quality, whilst the crop of 1870-71, 
on the contrary, suffered from rain towards the end of the season, 
and was inferior in quality to the seed of 1869-70, so that it 
did not follow that a mixture of the previous year’s seed, if of . 
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oq} i gavality and in good preservation, made the seed bad seed, ° 
wo our ll planters accepted such seed as a good fulfilment of Maor ARLANE 


at pormtdts as this, 
wP gods aid, I do not think it possible in the face of these 
n trongd “mot infer that the seed which the plaintiffs were ready 
dures 900% 9V3 seed of the season 1870-71, as far as it was 

set poos 2N hle to procure it. It may have been seed as 

pi ayet T Bo the seed of that season, and it may also have 

an zas ot sour yelanters generally would be willing to accept, 

pas not shuwn to have been such seed as, according to the 
8’ own interpretation of the contract, they had contracted 
‘d there is no evidence, or even suggestion, that under 
his, the seller is by custom at liberty to take 
and by admixture to bring the sample up to 
nor do I think it would be possible to allow 
il, which. is so directly at variance with the 
e contract. 
that I determine the first issue in favor of the 
consequently dismiss sb much of the suit as 
es for non-acceptance. 
rd to the second issue, #0 far as it raises the question 
e seed delivered was in accordance with the contract, 
also find it in favor of the defendants for the reasons 
ady stated; but I have further to consider whether the 
efendants are entitled to any reduction in respect of this 
portion of the seed. Now, as in all such cases, the evidence is 
conflicting as to the quality of the seed, but I think there is 
no reason to suppose that the seed in question, though not 
exactly seed of that kind which the defendants had under this 
contract a right to demand, was inferior in quality to fair average 
seed of the season 1870-71. I accept the evidence produced 
on the part of the plaintiff to that effect. From the circum- 
stances under which Mr. Smith gave his opinion upon the seed, 
it ïs peculiarly reliable, and from the price which the seed, not- 
withstanding its rejection subsequently fetched, that is to say, 
very nearly the fullĉnarket rates, I think I may fairly infer 
that it was fair average seed of a value equivalent to that pur- 
chaseable at the current markét rate. A question would, however, 
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1872 "arise whether the plaintiffs having failed to perf 
MaorantanE special contract to deliver seed of a particular kind, th 

Carr, ants are bound to pay for the seed, actually deliv 
accepted, at the rates current in November, upon w 
special contract was made, or at the rates current in E 
when the seed was delivered. But this question i 
opinion, settled by the conduct of the defendants in » 
the seed. The 866 maunds of seed were delivered 
February, and were accepted about the 21st or 22nd, D 
tion to this seed was communicated to the plaintiffs ur 
March, after the dispute had arisen as to the seed subst 
tendered and refused. It is said that this port 
was accepted under a mistake, and the defendg 
of 27th March assert that the mistake arose 
having been examined. But Mr. Wilson sq 
of the 865 maunds in February, and, as early 
the defendants’ agents at Cawnpore had seen 
seed, and communicated to the defendants their 4 
The attention, therefore, of the defendants was 
the quality of thé seed, and I think they should ING 
objected to it, if they had intended to do so. By ac& 
seed, by keeping it in their godowns for nearly thr 
and by remaining silent as to any objection to this port 
the delivery, I think they waived the objection that it w 
in accordance with the guarantee, and I think, therefore 
the delivery of the 865 maunds was, by the conduct < 
parties, pro tanto a good delivery undeg the contract, and 
be paid for accor dingly. 

I have considered the question of costs, and I thin 
plaintiffs are entitled to them, for, as my decision shows 
defendants’ objection to the seed was in my opinion a teol 
rather than a substantial one, and I believe the plaintiffs 
duct throughout to have been perfectly bond fide.. The) 


tiffs will therefore have a decree for Rs. 9,515, with cos 
scale 2. 
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Mr. Woodroffe and Mr, Evans for the appellante. 
The Advocate-General and Mr, Marindin for the respond 
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Mr. Woodroffe contended that the Judge in the Court below, 
was wrong in giving a decree to the plaintiffs, and calculating 
the amount of the decree at the contract price after he had 
found that the 865 maunds were not according to the contract. 
The market price was the proper rate to have allowed, and 
that was offered by the defendants, Where goods have been 
sold with a warranty, the purchaser is entitled to show that the 
goods do not correspond with the warranty, and so obtain a 
reduction of damages, though he did not return the goods, or 
give notice of his intention not to accept them—Puulton v. 
Lattimore (1) and Street v. Blay (2). [Couon, C.J., refers to 
Bannerman y, White (3) per Erle, C.J., as to. the case of 
Poulton v. Lattimore. The ordinary presumption would be that 
the seed was of ‘some value. The case of Mondel v. Steel (4) 
shows that the tion-return of goods purchased is evidence 
of a new contract ata fair rate of price, not of an acceptance 
under the original contract; see page 871 of the report, per 
Parke, B.; hdre the seed was accepted under a misapprehen- 
sion. [Cougi, C.J.—It is treated by the Court below as an 





suppose, a house, for instance, built by contract, but not according 
o the contract ?] If the purchaser could show the house was of 
no value, then, according to Poulton v. Lattimore (1), he need 
not pay for it, In Bannerman v. White (3) there was nothing 
in the nature of an express guarantee, and that distinguishes it 
from the present case. The plaintiffs are not entitled to the 
full contract price—Okell v. Smith (5). A purchaser must not, 
in such a case as this, use an article in a way which will put the 
seller to any damage if it is returned; if he injures it, he cannot 
return it. If goods are not of the kind contracted for, the pur- 
chaser can either return them, or, if he does not return them, it 
is evidence of acceptance of them under the contract; but none 
(1) 9 B. & C., 259. (4) 8 M. & W., 858. 


(2) 2 B. & Ad., 456. - (5) 1 Starkie, 107. 
(8) 31 L. J., C. P., 28, . . 
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1872 ‘of the cases decide that he is precluded from showing that they 
Maorantaxs were not of the kind contracted for: he may give such evidence 
Care. in reduction of damages. At any rate the plaintiffs’ costs 
should not have been allowed. An appeal lies on a mere ques- 

tion of coats—Greedharee Lall Roy v. Soonder Bibee (1). 


Mr. Evans on the same side.—The contract was not performed 
by the plaintiffs ; the Court below finds that it was not. There 
was a mere receipt- of some of the seed by the defendants, 
not an acceptance of it, The failure of the plaintiffs to 
perform a condition precedent, i. e., to deliver the seed in a 

° certain time, precludes them from recovering on the contract— 
Benjamin on Sales, page 512. ` 

The Advocate-General for the respondents.—In the cases 
cited, the question was whether the goods wero inferior, there 
was no question whether the contract or market price was 
to be paid. Here the seed was treated by the’ defendants as 
being equal to the seed contracted for. There is, evidence to 
show that the 865 maunds did answer the descrit on in the 
contract, and that it was such seed as would generally be 
accepted under such a contract. [Coucu, C.J.—Ther 
evidence of any usage of trade to accept such seed un 
contract like this.] The defendants ought to pay the contract 
price for what they did accept. [Covou, C.J.—But the plain»; 

. tiffs did not perform their part of the contract; the defendants 
contracted that, if a certain quantity of seed was delivered, they 
would pay a certain price]. It was not of the essence of the 

os contract that the whole should be delivered in order to make them 
liable for the contract price. For what they accepted under the 
contract, they ought to pay the contract price. [Covon, C.J.— 
‘Does the evidence show that the seed was what was contracted for, 
viz., of 1870-71 growth?] It shows it was what is usually taken 
to be such seed, and what had been in other contracts taken as such 
seed. The objection to the sted was that it was not fresh and 
good seed, not that it was not that of 1870-71. The question is 





(1) 6 W. Rs 187, 
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whether inferiority can be shown in reduction of price ; herewith* 1872 
regard to the 865 maunds no inferiority is shown. [Covom, C.J. MAOFARLANE 
—Can you refer to any case where the contract not having been Cane. 
performed by the plaintiff, hó can recover the contract price ?] 

The 865 maunds were accepted on the footing of the contract, 

and, therefore, the contract price can be claimed for them. 

The contract is a separable one to pay so much per maund: 
_(Couon, C.J.—Yes, a certain - peice per maund for 2,000 
maunda] - 

Mr. Marindinon the same'side.— Has the contract been’ ful- 
filled? The casè of Wieler v. Schilizzi (1) was decided on the . 
ground that the\ seed was totally different from what was 
contracted for. Here it appears on the evidence that the seed 
which was melee 4 taken delivery of, and that tendered and 
refused, was such/ seed as reasonably, in a commercial sense, 
answered the desgription in the contract; the fact of a small 
adulteration, such as would not alter it so as to make it mate- 
rially differ from Such description, would not entitle the defend- 
ts to rejegt it: see Miller v. The Gouripore Company (2). 

: ona might have refused to accept the 865 maunds, 
aes "accepted them, and ate liable to pay the contract price 

„m, unless it can be shown that the defendants are entitled 
4 reduction in price, on the ground that the seed is inferior 
fo that contracted for: that is not shown—Morgan v. Gath (3); 











see also Street v. Blay (4). As regards the quality of the 
seed, there is an acceptance; as regards quantity, they had to 
keep it or return it in a reasonable time; not having returned 
it, they must be taken to have accepted it. If this had been an 
action at common law for goods bargained and sold, the price i 
agreed upon would have been the price the defendants would have 
been liable to pay. [Covon, C. J.—Putting aside the contract, 
when was the seed bargained and sold ?] When the defendants 
elected to keep it. Having elected to keep it, they cannot now 
say it was not taken under theeontract. That the defendants 
endeavored to sell the seed shows acceptance on their part— 


(1) 17 O. B., 619. S (3) 3 H. & C, 748. 
(2) 8 B. L, R., 286, (4) 2 B. & Ad., 456, 
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eChapman v. Morton (1), and Parker v. Palmer (2). [Covon, 


RGU ARLE C.J.—We think there was an acceptance of 865 maunds: the 


Cane. 


“own interpretation of the contract, they had contracted to 


question is, what price should be paid for them?] It is sub- 
mitted the contract price must be paid. 


Mr. Evans in reply.—There was a clear acceptance of the 
smaller quantity, and a waiver of the contract as to the rest: 
This is evidence of a new contract, and the price would be on a 
quantum valeat—Chitty on Contracts, 8th edition, page 426. 


“The judgment of the Court was delivered by 
- Govon, C.J.—Upon the question which was raised by Mr. 
Marindin at the commencement of his argument, and which 


; was also argued to some extent by the learned ‘Advocate-General, 


whether the seed was such as was contracted for, I think we 
cannot disturb the finding of the learned Judge, who evidently 
had a disposition (I do not say an improper ae allow the plain- | 
tiffs to recover. The learned Judge says in his judgmont :—*I do 
not think it possible in the face of these statements to infer 
that the seed which the plaintiffs were ready to 
secd of the season 1870-71, as far as it was reasonabl 
to procure it. It may have been seed as good or better t 
seed of that season, and it may also have been seed w 
planters generally would be willing to accept; but it is no 
shown to have been such seed as according to the plaintiffs’ 













deliver.” That certainly appears to me to be borne out by 
the evidence in the case; and the distinction between the case 
which Mr. Marindin quoted to us, the Calcutta linseed case of 
Wieler v. Schilizzi (3), and the present is, that in that case 
there was no warranty, but a mere description; whereas in 
the present case there is a guarantee that the seed should be 
of the growth of the year 1870-71. The argument in the 
Calcutta linseed case of Mr.eJustice Montague Smith, who 
-was counsel for the defendant, was founded on the fact that 


(1) 11 M. & W., 584, (8) 17 ©. B, 619, 
(2) 4 B. & A., 387. > 
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there was no warranty. That case does not apply to the present.* 1872 
Then, taking it to be proved (and I think it is) that the seed Macramass 
which was sent by the plaintiffs was not such os answered to Cann. 
the warranty in the contract, we have to consider whether the 
plaintiffs are entitled to recover for the 865 maunds, which the 
defendants retained, according to the price contracted for, which 
the learned Judge has awarded to them. 
I think, upon the evidence of Mr. Wilson, that the defendants 
must be considered to have accepted the 865 maunds as being 
in accordance with the contract, although they were not really . 
Bo, because his evidence shows that after this seed had arrived, | 
and whilst it was in the boats, samples were taken.-. Those © ° 
samples were in the hands of Mr. Wilson, as agent for the 
defendants, and he must be taken to have had their authority ~ 
to accept the goods on their behalf. He did in fact act under 
that authority, and accepted the seed. He had full opportunity 
of ascertaining whether the 865 maunds answered to the 
contract, Having had that, he, as he says, gave directions to 
Peters, who was authorised to act under him, to take delivery of 
that quantity of seed, and to remove it to the godowns of the 
defendants; and it was removed. Mr. Wilson, indeed, from his 
own expressions, felt that he was accepting the seed, but he said 
he agCepted it under a mistake. I think, although he says he 
not accept it under the contract, there was such an accept- 
ance, after he had an opportunity of examining the seed, as 
f concludes the defendants from saying that that portion did not 
comply with the warranty. Now what was the effect of that 
acceptance? They accepted it at the utmost as a portion of the 
seed which the plaintiffs contracted to deliver. . The contract is 
a contract for the delivery of the entire quantity of 2,000 
maunds. It is for “2,000 maunds of fresh, clean, and good 
up-country indigo seed, guaranteed growth of season 1870-71, 
at Rs. 11 per maund, to be delivered at Hajipur in 
February then next, payment to be made by an approved 
draft or cheque at 30 days’ daté from delivery.” It is clearly, 
as I have said, a contract for the entire quantity of the seed, 
' viz., 2,000 maunds. Now the law upon that is perfectly well 
understood.: I will only refer to the way in which it is stated in 
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*Mr. Leake’s book on Contracts, page 33. I select this as giving 


Maorantans a very good summary of the decisions bearing upon the point. 
v. 


Carr. 


He says :— “ Similarly, upon a contract with an executory con- 
sideration, if the promisee, after part performance of the con- 
sideration, refuses to complete it, the promiser may in general 
treat the contract as rescinded, but in such case, by retaining 
the part performed consideration, he may render himself 
liable upon a new contract arising from such executed con- 
sideration. Thus, in contracts of sale of a certain quantity of 
any article, if part only „is delivered, and the seller fails to 
deliver the rest, the purchaser may return the part delivered ; 
but if he elects to keep it after the seller has failed in perform- 
ing his contract, he is taken to consent to pay the value; ” and 


` he quotes amongst other authorities for that the case of Shipton 


v. Casson (1) ‘In that case,: Bayley, J., in his judgment 
said :—“ Where an entire contract for goods is performed in 


part, and the whole may be completed, no ‘action will lie in 


respect of that which has been done, until after the expiration 
of the time fixed for the completion of the whole. But where 
some of the goods have been delivered, and the vendee does 
not return them upon the failure of the vendor to ‘perform his 
part of the contract, the latter may bring an actiom for the 
value (not the stipulated price) of those goods, although he is 
liable to a cross-action for the breach of his contract.” 
Leake continues: — So, under a contract of sale of goods by de. 
scription, if the goods delivered are not according to the descrip- 
tion, they may be returned; but if they are kept, the . seller 
may claim their value, because, as explained by Parke, J., 
from the circumstances anew contract may be implied.” That 
agrees with the passage from Chitty on Contracts to which Mr. 
Evans referred. ; 

_ In this case, although the defendants by the acceptance of 
the 866 maunds, might have been precluded, and I think would 
have been precluded, from objecting that that quantity did not 
correspond with the -contract, if the plaintiffs had delivered 
the remainder of the 2,000 maunda, yet the plaintiffs not having 






(1) 5 B. & 0.2378, 
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delivered what they contracted to deliver, can only recover for 
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the 865 maunds as on a new contract; a new contract arising at MaoranraÊne 


the time when the goods were accepted, and a contract to pay 
for the goods according to their value, and not according to the 
rate stipulated for the 2,000 maunds. The plaintiffs can have 
no right to recover in accordance with the price in the contract 
if they have not performed it To hold they can oblige the 
defendants-to pay for the 865 maunds at the price mentioned in 
the contract would be making the defendants’ conduct in accept- 
ing a portion of the goods amount to the entering into a new 
contract with the plaintiffs to take 865 maunds, and pay for that 
quantity at the rate of 11 rupees a maund, which certainly was 
not the intention of the parties at the time the goods were 
taken out of the boats, and put in the godown of the defendants. 
This view of the case was apparently not present to the mind 
of the learned. Judge when he made the decree for payment 
according to the rate mentioned in the contract. The price 
the defendants ought to pay is certainly not more than what they 
tendered, looking at the evidence of the.falling price in January 
and February. ° 

There must be a decree for 7,785 rupees; and, inasmuch as 
the result shows that the plaintiffs were entirely in the wrong 
and Sught to have taken that sum, they must pay the entire 


costs of this suit on scale No. 2, ; 
Decree modified. 


Attorneys for the appellants: Messrs. Berners, Sanderson, and 
Upton. - x ; 


Attorneys for the respondents: Messrs. Collis and Co. `_ 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Macpherson. 


KAILAS CHANDRA GHOSE (Dzrexpant) v. FULCHAND JAHARRI 
(PLAINTIFF). 


Purchaser pendente lite — Suit Jor Partition. 


Three brothers, M. L. B., P. K. B., and G. D. B., being jointly entitled in equal 
shares to an undivided one-third share in certain property, mortgaged their shares 
by three deeds bearing different dates to one R. N. Betweon the dates of the two 
last mortgages, the brothers institated a suit for partition of the property, and for 
certain other objects; and, on 2nd February 1864, a decree was made in the suit, 
declaring the brothers entitled to a one-third share of the property, and ordering 
a partition and the taking of accounts, and reserving the question of costs. R. N. 
waa not made a party to this anit. On 6th September 1864, the brothers covenanted 
to mortgage certain property to the plaintiff, including that previously mortgaged 


to R. N.; on 8th and 9th December, the agreement was performed by convey- i 


ances in which R. N, joined, and which recited that he had been paid off; and on 
28th November 1866, and 27th March 1867, the three brothers conveyed their 


equities of redemption to the plaintiff. On 15th June 1868, an order was made in’ 


the partition suit for the sale of a sufficient portion of the property to pay the costs 
of the parties to the suit, and under this order the property which the plaintiff 
sought to recover in the present suit was sold on Ist May 1869, and purchased by 
the defendant, who at the time had full notice of the plaintiff’s claim. Held, the 
doctrine of lis pendens did not apply, and the plaintiff was entitled to recover 
possession, pS 


Tuis was an appeal from a decision of Mr. Justice Phear 
dated 7th July 1871. The material facts of the case, as they 


appeared on the pleadings, were as follow:—Matilal Bose, Pran- ` 


N 


krishna Bose, and Gopal Das Bose, being entitled in egual shares 
to an undivided one-third share of certain property, mortgaged 
their respective shares in that property by separate deeds dated 
8th June 1860, 29th September 1860, and 24th November 1862, 


- to one Rajendra Chandra Newgi. Between the dates of the 


two last mortgages, namely on 30th December 1861, the Boses 
instituted a suit for the partition of the said property, in which 
they prayed that an account might be taken of the estate of 
their ancestor, and the plaintif¥’s rights might be declared, and 
that the defendants might be ordered to pay to the plaintiffs any- 
thing found due to them on the taking of the accounts, and that 
certain sales made by some of the defendants might be declared 


i 


i 
: 
/ 
i 
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to be void, and might be set aside as against the plaintiffs, and, 


that others of the defendants might be restrained by injunction 
from alienating any portion of the joint property.. Newgi was 
not a party to this suit. On 2nd February 1864, a decree was 


~ made in the suit declaring the Boses to be entitled to a one-third 


share of the property, and ordering a partition, and the taking 
of accounts, the question of costs being reserved until the ao- 
counts had been taken. On 6th September 1864, the Boses, 
in consideration of the sum of Rs. 10,000, advanced at dif- 
ferent times by the plaintiff Fulchand, in order to pay off Newgi, 
covenanted to mortgage to Fulchand certain property, part of 
which was the property previously mortgaged to Newgi. And 
on 8th and 9th December 1864, by conveyances in which 
Newgi joined the agreement of 6th September was carried into 
effect. Finally, on 28th November 1866, Matilal and Gopal 
Das, and on 27th March 1867, Prankrishna conveyed their 
equities of redemption in the mortgaged property to the plaintiff 
who thereupon took possession of the property. On 15th June 
1868, the accounts in the Bose’s partition suit having been taken, 
an order was made in that suit for the sale of a sufficient portion of 
the property in the suit to pay for the costs of the parties thereto. 
The Pyan stated that he had not notice of the intended appli- 
cation’ for this order. On the 19th April 1869, he gave notice 
e Registrar of his claim; he also attended at the sale, and 
ere gave notice of his claim. The property was sold by the 
Registrar on Ist May 1869, and portions thereof were bought 
by the present defendant benami for one of the defendants in 
the partition suit, and the defendant was put in_possession of the 
portions so purchased, and the plaintiff ejected therefrom under 
a wri; of possession on the 12th February 1870. The plaintiff 
there. |pon applied to be made a party to the suit, with a view to 
ee to have the sale set aside, but his application was 
refused ;- and he then brought the present suit. 
wn his plaint the plaintiff stated that he only became aware of 
pendency of the partition suitafter the making of the order of 
ae 15th June 1868, having previously had no personal knowledge 
of the pendency of thesame; he submitted that no conveyance 
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1871 aof the property had ever been made to the defendant; that 


Eas the sale was wholly irregular, and not warranted by the practice 


Gnose of the Court, and that it could not affect his right as mortgagee 
Rouorraxp and purchaser under the mortgages and conveyances to him. 
' And the plaint prayed inter alia that the plaintiff might be de- 
clared entitled to a one-third share of the property therein 
mentioned; that he might be put in possession thereof; that a 
commission of partition should issue; and that the defendant 
might be ordered to pay Rs, 1,000 as damages for the wrong- 
ful dispossession, or mesne profits for the period during which 

the plaintiff had been dispossessed. ` 
“ The defendant in his written statement alleged (inter alia) 
that he had purchased the property at the sale of 1st May 1869, 
and had duly paid the purchase-money, and that he was duly 
put into possession; that the order and writ of possession were 
made, issued, and executed according to law and without any 
irregularity ; that the plaintiff had full knowledge of the decrees 
and orders in the partition suit long before the sale, yet he took 
no steps to set aside such decrees and orders, or to-oppose the sale 
(except as in the plaint mentioned); and that the mortgage-deed 
of 29th November 1862 between Gopal Das and Rajendra 
Chandra Newgi, which was annexed as an exhibit to-acertain 
affidavit of the plaintiff made on 26th July 1870 in the \parti- 
tion suit brought by the Boses, recited the pendency of chat Buit 


Pear, J. (after stating the facts alleged in the plaint, \ 
down to the conveyance to the plaintif of 9th December N 
1864, continued):—The result of this succession of trans- 
actions appears to me to be plainly this, namely that the 

. present plaintif, as against the Boses, obtained their aggregate 
one-third share of certain properties, including the property 
which is now in suit, to be held by him on mortgage subject to 
redemption on payment of Rs. 10,000 and interest. These 
transactions between the Boses and Falchand Jaharri took 
place, no doubt, before the partition suit had actually come 
to an end, The decree of February 1864 reserved further 
directions and costs; and nothing had afterwards been done 
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4us easy Othe date of this mortgage. But this circumstance® 1871 


Oq 40u [II ‘se the deeds of September and December, the Erran 
Əq 0} 40u 028 ùn the Boses themselves; it would only afford Guosa 
“UONBISIZII Blapplication of the doctrine of lis pendens, s0 Foromanp 
proa ony ega Apossible operation of these deeds prejudicial aoe 
mw sessyoind ae persons under this suit. — 
JO OULIZOOp o4 JI sn stated the subsequent transactions and con- 
« UoneSiyt, Burpuecne to the only serious question in this suit. 
“10401 40u ueo B my view in this way. Did the defendant, by 
OF Oy 007% 0} sy’ made to him by the Registrar on the lst 
,a good title to the one-third share of the Boses 
, notwithstanding the conveyance of the same . 
the Boses themselves, to the present plain- 
dency of the partition suit? Now it appears 
e Court cannot sell as the property of a 
wbich, at the time of sale, does not belong 
ot sell the property of a person who is not 
it in which the order is made. The act of the 
ring the property is but the act of the party 
eyond the reach of all question by reason of 
under -the sanction and compulsion of the Court. 
ore, the conveyance pending suit from the Boses to the 
, which I have said was in my opinion good against the 
ses, operated to take out of them, and to give to the plaintiff 
absolutely against all the world their share of the property in 
` the premises sold by the Registrar, the pretended sale of that 
share by the Registrar to the defendant would necessarily be 
ineffective. But the conveyance of the Boses to the plaintiff, 
though good against themselves, might be invalidated. as 
against third persons by various causes. Itis said that it was 
so invalidated by the doctrine of law commonly termed the 














2 


doctrine of lis pendens. 

The best exposition of that doctrine which I know is given 
by the learned Judges who decided the case of Bellamy v. 
Sabine (1). The Lord Chancellor there said :—* It is scarcely 
-accurate to speak of lis pendens as affecting a purchaser upon 


(1) 3 Jur, N. S, 943, 046; S. C, 1DeG. & J., 568. 
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ethe doctrine of notice, although undoubtedly the language of 
the Court often so describes its operation. It affects him, not’ 
because it amounts to notice, but because the law does not allow 
to litigant parties, and give to them pending the litigation, rights 
in the property in dispute, so as to prejudice the opposite party.” 
Lord Justice Turner said: —“ It is, as I think, a doctrine common 
to the Courts, both of law and of equity, and rests, as I apprehend, 
upon this foundation that it would plainly be impossible that 
any action or suit could be brought to a successful termination if 
alienations pendente lite were permitted to prevail” ai After- 
wards he says :—‘ No case, so far as I am awar 
in which the doctrine has been applied, so 
of the alienee of a defendant by virtue o 
fering with the title of the plaintiff in the 
Further on, again, in his judgment he states: 
lis pendens is to be carried so far as to affect 
notice in favor of a stranger, I hardly kno 
be safe, independently of the late Acts requir 
Of course, the observations which I have mad 
taken as importing that the alienee of a plainti 
bound as much as the alienee of a defendant, or 
reference to cases where there is notice independent 
lis pendens, or to cases in which the rights of the p 
may require that there should be an adjudication between 
defendants.” And from this statement of the doctrine, it 
seems, I think, clear enough that it only makes void alienations 
by a party to a suit so far as it is necessary to hold those 
alienations void for the purpose of protecting the interests of 
other parties to the suit in the matter of the suit. Lord 
Justice Turner says distinctly that a stranger cannot avail him- 
self of the benefit of the doctrine. No one, I take it, except 
some one whose rights under the suit pending which the 
alienation is made, would be prejudicially affected if the aliena- 
tion were allowed to remain good, can come in, and by aid of 
the doctrine of lis pendens Bay that the alienation must in 
his favor be treated as being void. If this be so, Kailas 




















(1) 3 Jar, N. 9.9947, 948, 
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“Chandra Ghose, or the person whom he represents, cannot, under * 


‘olor of the doctrine of lis pendens, ask that the alienation 
youpae Boses to the plaintiff should be treated as no alienation 
bq poysecause he is, go far as I have to consider him in regard 
- ety Jo Auigetion which is now under consideration, altogether a 
‘sosog. ot Jee suit in which the sale was made. He stands to 
fgosog ayy uh 88 a purchaser of property sold under order of 
illips felt it difficult, I think, to point out in 


8 
aopo ey} “p? : ae 
ouy Jo Wapa Trox ə ation of the Boses to the plaintiff could 
JO} pjos 0q prnogs $ rights which had been already declared 
qonu os qey} Svs oithe suit at the time of the alienation, or 
umo s,4j2ed youo sé alternate event of the suit, naturally come 
between those parties. He was reduced to 
lignity of the Court itself, and to say, as I 
the Court, for the protection of its dignity, 
order for sale, which it had in the end made, 
e alienation of the Boses pending the suit. 
at the Court itself, or its dignity, is not an 
this question. I have simply to ask, will this 
it be allowed to stand, prejudicially affect any of 
of other parties to the suit which were declared or 
y the order of Court in the suit? Now clearly the 
on of the Boses is in no degree hostile to the obtaining 
the other parties to ‘the suit full fruition of all that the Court 
declared. or decreed in their-favor from first to last. The order 
for sale and application of the proceeds to the payment of costs 
was ‘undoubtedly a most unusual one having regard to the nature 
of tho suit; for I apprehend that the Court never orders an 
adult party to the suit to sell his own property to pay his own 
costs; and in most partition suits, no costa are made to fall upon 
the parties other than the parties’ own costs respectively; and 
so it happens in partition suits commonly that, although the 
Court has the property before it and within its reach, it does 
not order any portion of the property to be sold for the pay- 
ment of costs. It is only when Some of the parties are under 
disqualification, such. as infants, lunatic, married women, and 
so on, and some other person is therefore liable in the first 
instance for the costs of shit incurred on their behalf,.that 
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: does not give to any party in the suit, other th 
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¢thé Court orders these costs, for the benefit of those third ] 
to be raised by sale of the share of the infant, lunatic. 
on. Similarly, in administration suits where third perso» 
as creditors, trustees, are concerned the person administe: 
property himéelf, is entitled to be paid his costs by the pe 
whom the property belongs, the Court orders that, proper 
sold for the purpose, and in this way, so to speak, executes 
orders. But I cannot discover that anything of this ki 
place in this particular suit. It was not-the object of th: 
for sale and payment of costs that one party should’ 
costs of another party in addition to his own. The 
the order really was that each party should pay the 

suit in proportion to hig share in the propert 
order amounted merely to an assessment o 
costs. Then the order in effect went on 
of the share of each party, as was necessary, 
the purpose of paying his costs. That is t 
order’as far as I understand ‘it. Thus inter 




















right to be paid his costs out of the property 
It gave no rights to any of the parties as against 
others. Therefore, in my view, there was nothing cr 
this order in the shape of a right, in any party to the sui 
could be prejudicially affected by allowing the previots 
tion of the Boses to have validity. No doubt, the re 
allowing that alienation to prevail will be that Kailas C 
Ghose, the defendant in this suit, obtains nothing by hi 
chase at the Registrar’s sale. That may ba his misf 
but he certainly has no cause to complain against the p 
on this account, for the plaintif undoubtedly fully warne 
against buying. If he has: pid his money, as I unde 
he has, that money has doubtless gone to discharge the 
obligation to pay costs; and if he is so minded and ad vis 
can proceed against them to recover the money which ha: 
so applied. - 

I will refer very shortly to one other view of this qt 
which was raised during the hearing, viz. this, that the 
for sale was of the nature of an order in execution of ‘a: 
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of Court, and that the Court would not allow its execution ° 


proceedings to be defeated by an antecedent alienation affected 
by the party against whom these proceedings were directed, 
if it were satisfied that the alienation had been made designedly 
to defeat the execution, There are some cases, no doubt, in 
which this proposition could be maintained, A case may be 
imagined in which the alienor and alienee would be held to 


have acted fraudulently as against the person entitled to the. 


execution or sequestration, as the case might be, and then 
unquestionably the Court would not allow them to benefit by 
their fraud. But then the same difficulty that I before noticed 
returns again in a somewhat different shape, viz. who is the 
exeoution-creditor or sequestrator in this case that has been 
defrauded by the alienation? Clearly there is no such person; 
and Mr. Phillips was at this point obliged to say it is a fraud 
upon the Court. I don’t think that the Court recognizes 
behaviour as a fraud upon itself, independent of fraud, or prè-, 
judicial result, to flow from it in regard to the parties before 
the Court. 

On the whole, then, it seems to me that there is no resson 
of law why, i in this case, I should hold that the alienation of the 
Boses tothe plaintiff had not full force and effect to pass the 
property which they had at the time of making the alienation ; 
consequently the plaintiff has, I think, made out his case. He 

as proved his title to the property, and the defendant has not 
succeeded in impeaching it. I will make the declaration and 
order for partition as prayed for, and let it be referred to me 
in chambers to assess the damages to which the plaintiff is enti- 
__tled by way of mesne profits. 

I have no hesitation in saying that the original alienations, 
beginning with the charge regarding the 10,000 rupees, were 
genuine, and made for valuable consideration. The plaintiff 
will get costa on scale No. 2. 

From this decision the defendant-appealed (1). 


(1) The appeal was heard before Nozway, J., before judgment was deliver- 
Norman, J. (Offciating Chief Justice), ed it was re-heard before Cavom, CG J., 
and Macrugrson, J., on September isth® and MAOPHERSON, J. 

1871; but owing to the death of s: : 
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The Advocate-General, Mr. Phillips, and Mr. Evans for th 
appellant. — 


“Mr. Marindin and Mr. Macrae for the respondent. 


The Advocate-General.—The plaintiff was bound in equit: 
by the decree for sale. He took no steps to protect whateve 
rights he may have had to protect. He took with notice of th 
pendency of the partition suit, and therefore subject to all th 


. equities affecting the parties to that suit, as if he had bee 


actually a party to it. The order was one which the Court wa 
quite competent to make; and all necessary parties were befor 
the Court when it was made—Bennett v. Hammill (1). Th 
Boses parted with the property to the plaintiff prior to th 
order being made; and the plaintiff therefore was, when th 
order was made, practically in the position of the Boses. Th 
purchase was made while the suit was pending, and is subjec 
to all the incidents of the suit. The doctrine of lis penden 
applies. A purchaser pendente lite is liable tò costs incidenta 
to the suit of parties whose interest he has purchased; se 
Sugden’s Vendors and Purchasers, p. 758. The case of Bellam. 
v. Sabine (2) is distinguishable ; see per The Lord Chancellor i 
that case, and per Sir William Grant in Bishop of Winchester ` 
Payne (3). The principles there laid down have no applicatio 
to cases in which there is notice indepondently of lis pendens™ 
Tyler v. Thomas (4). According to that case, constructiv 
notice would be sufficient to bind the purchaser. He has n 
right now to question the validity of the order. 


Mr. Phillips on the same side.—The plaintiff is not entitle 
to recover on three. grounds: (1) by the lis pendens; (2), be 
cause he purchased with actual notice of the suit; (3), becnus 
by his conduct he became a party ton fraud upon the presen 
defendant in allowing the Boses to sell to the defendant this pre 
perty as their own. First, asto the lis pendens ; the true doctrin 


is that no alienation during suit can be allowed to affect the right 


(1) 28ch, & Let, 566, e (8) 11 Vesey, 194, 
(2) 1 De Q. & J., 566, at p. 579. (4) 25 Bear., 47. 
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qeq) Aprwoy: yplicability of thé doctrine is' whether the alien- 
sy pyama 2 can stand consistently with those decrees and 
aamboz sr full effect. - The principle is laid down in the 


-in the earlier cases, and has never been restricted 


ə430 0 x 
key aes limits’ than those above stated — Walker v. 
(1), Garth v. Ward (2), and Self y. Madox (3). 
~ does not depend upon the presumption of notice— 
bine (4), and therefore there is no reason why 
should’ be drawn between the final decree’ and 
rı proceedings. Here it’is admitted'thé plaintiff 
his title subject to’ be divested by the fiiàl 
‘ld he not be equally affected’ by the inter- 
Xa orders if made‘with jurisdiction? In Jen- 
tit was held that, pending’ a suit against the 
risthation, he could not pay a legacy, and’ that 


s to the suit could take advantage of thig, and’ 


ZA ‘could’ not alienate his own life-interest’in'thé 

Arty, and which became answerable for payment of 

Zby his improper payment thereof penditig’ suit. 

; although no final decree was made in the suit. This 

owe that ‘the rights which might be affected’by'a dècree 
„úe suit cannot be affected by any alienation pending suit. 
also shows that the plaintiff is’ not the only person who can 
ke advantage of the pendency of this suit, but that the advan- 
ge extends to all who claim under the decree. This is also 
own by Tyler v. Thomas (6). If the purchaser wished to 
cure his rights, he ought to have come in and been made a party— 
ishop of Winchester v. Payne (T), and then he must have 
come subject to all the incidents of the suit. The parties 


ight have brought him in if they had known of him, Story’s’ 


quity of Pleading, s. 342, but were not bound todo so— 
‘revelyan v. White (8) and Gourmoney Dabee v. Reed (9). 


(1) 3 Amb., 676. %) 25 Beay., 47. 

(2) 2 Atk., 174. (7) 11 Vesey, 194. 

(3) 1 Vem, 459. i (8) 1 Beav., 588. 

(4) 1 De @. & J., 566. e (9) 2 Tay. & Bell, 100, | 


(5) 2 J. & La., 720. 
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1871. We contend that the order for sale was made with juri 
Pata diction, see Cox v. Cox (1) and Singleton v. Hopkins (2. 
fs and is therefore in the same position as any other order. Irre 
gularity in the order will not affect us—LZloyd v. Johnes (3). W 
JAHARBI, teas . 

algo submit it was proper under the circumstances. of the case 
the suit being practically an administration suit. Even ina» 
ordinary suit for partition of joint Hindu family property gig 
be a very proper order since the parties usually hayg 

fond for payment of costs, and the property usugi 
to be ascertained and collected. Secondly, the 
notice by his title-deed, and the evidence shows gif 
. >- actually knew of the suit and of the order for 
‘the plaintiff has substituted himself in interd 
parties in the suit, and having thus left theng 

suit in which they had no longer any interest q 
vey, he now seeks to take the share which 
gation free from liability for costa. The result l 
upon us if we pay the price of the whole and get’ 
or else upon the other parties if we pay only the J 
~. thirds ; since then the two-thirds of the other parties W 
pay the Boses’ costs. It is. shown that almost all 
realized went to pay the Boses’ costs. , 















Mr. Marindin for the respondent.—The case of Bellamy ¥ 

` Sabine (4) is admittedly distinguishable from this case on the 
facts, but we rely on it for the principle it lays down, that the 
doctrine of lis pendens is only applicable between plaintiffs and 
defendants in a suit, and not between one defendant and a co- 
defendant; see per Turner, L.J., in that case. He shows 

that the doctrine of lis pendens is to protect the rights of a . 
party who is actor in a suit, and to prevent any alienation by any 
other party to the suit from being valid. Tyler v. Thomas (65) 
lays down the same principle, viz., that lis pendens is applicable 
in favor of a defendant where he is acfor in a suit. That case 
does not decide that the rights ef persons, not parties to the suit, 

Q) 3 K. & J., 554, l 

(2) 1 Jur, 1199, 
(8) 9 Ves, 37. 


(4) 1 De G. & J, 566. 
(5) 25 Beay., 47, 
s - 


A ? 


; 
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can be affected by lis pendens. A person purchasing pendente lite’ 


is not bound by everything which is done in that suit, without 
any reference to its object or result. In Tenison v. Sweeny (1), 
the Lord Chancellor says :—“ I regret that the doctrine of lis 
pendens has gone as far as it has:” it is one.therefore which the 
Courts will not extend. Walker v. Smalwood (2) is opposed to the 
case of Walker v. Flamstead (3); see also Garth v. Ward (4). 
The object of that suit was that testimony should be perpetuated. 
In Self v. Madox (5), the rights of the parties were the 
subject-matter of the suit itself In Metcalfe v. Pulvertoft (6), 
the Vice-Chancellor expressly guards himself from saying 
the conveyance is rendered void. See also Shalcross v. 


` Dizon (7). The rights of the parties in the present case had 


been declared previous to the-purchase ; the only matter left was 


the question of accounts. In Jennings v. Bond (8), the parties 


to the second suit in whose favor the doctrine of lis pendens was 
upheld might have benefited by the result of the other suit, 
though they were not actual parties to it. The Court does not 
warrant title—Bennett v, Hammill (9). In Burke v, Crosbie (10), 
the ground of the decision was acquiescence for 22 years. It is 
said a sequestration can avoid an alienation made pendente lite ; 
but this is not so ; it is only if made voluntarily that the Court 
will@et aside the alienation ; if made before the sequestration and 


bind Jide for value, the Court will not set it aside—Franklin v. 
a Cologuhoun (11), Crofts v. Oldfield (12), Coulstonv. Gardner (13), 


and Gourmoney Dabee v. Reid (14). The Court will only sell 
what it has power to deliver to the purchaser; here the Court had 
no power to make over this property. It was contended that even 
if the doctrine of lis pendens does not apply, the plaintiff is bound 
by the doctrine of notice ; but assuming the plaintif to have been 
fully aware of the existenceof the suits, there has been nothing 


(1) 1 Jo. & La., 710 at p.716. (8) 2 Jo. & La., 720. 

(2) 3 Ambler, 676. (9) 2 Sch. & Lef., 566. 
(3) 2 Ld. Ken., Pt, 2, 257, €10) 1 B. & B., 489. 

(4) 2 Atk., 174. (11) 3 Swan., 276. 

(5) 1 Vern., 459. (22) Ibid, 278, n. 

(6) 2 V. & B., 200. . (13) Ibid, 279, n. 

(7) 16 L J., Oha 180. (14) 2 Tay. & Bell, 83, 
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of fraud in his not coming in or intervening in the suit after the 
sale was made. There can be no fraud in not doing a thing, 
unless there is some duty cast on the party charged with the 
fraud to do that thing. There was no such duty cast on the 
plaintiff. Even if there is some equity against the plaintiff, 
he has acquired some property by paying off the charges of 
Debendra Chandra Newgi on the property: this ought to be 
allowed to the plaintiff. 


Mr. Macrae on the same side.—The order was not one which 
could reasonably have been expected to be made in the suit. It 
was an order which could only have been made by consent of 
parties; if the plaintiff had come in, he would not have given 
his consent. He could not have anticipated that the order would 
be obtained by the fraud of his vendors, the Boses; see 2 Seton 
on Decrees, 1190—Colclough v. Bolger (1). The order was 
obtained by-the Boses by fraud, and they are not entitled to 
have it set aside as against the plaintiff a bond fide purchaser ; 
see the case of Gourmoney Dabee v. Reid (2). f The doctrine 
of lis pendens is not really applicable to this case. The defend- 
ant purchased with distinct ‘notice of the plaintiff’s claim, and 
cannot now be allowed to treat that notice as a nullity. ae 


`, 


Mr. Phillips in reply.—The only points to be looked to aré 
whether the Court had jurisdiction to make the order, and whether 


the parties were all before the Court. The cases cited, on behalf 


of the appellant, were not cited to show that the Court will war- 
rant title; but that if the parties were before the Court, and the 
Court had jurisdiction, even fraud would not protect the purchaser 
from any irregularity in the order. “Here it is submitted there 
was no irregularity in the order. The suit was practically an 
administration suit; if the doctrine of lis pendens applies, there 
is no ground for the argument that we ought to have brought 
the purchaser pendente lite befgre the Court; see Calvert on 
Parties,319; and Zrevelyany. White (3), which shows a mortgagee 
may be brought before the Court, though it is by no means binding 


(1) 4 Dow. b4. (3) 1 Beay., 588. 
(2) 2 Tay, & Bell, 83. ? 
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to do so. No authority has been given for drawing a distinctiop 1871 
between an intermediate order in a suit, and the final order in pene 
that suit. If the order is within the scope of the suit, there is Gnose 
no such distinction. Nothing should be allowed to be done FoLouaxp 
pending the suit which will or may frustrate the decree. The “*™**** 
‘true test of whether lis pendens applies or not is to consider 

whether the alienation will interfere with the decree which may 

be made in the suit. Here a one-third share of the property 

which may be affected by the decree has been withdrawn. 


Couon, C.J.—In this case the defendant in the suit, the 
appellant before'.us, was a purchaser under a decretal order’ . 
dated the 15th June 1868, by which it was ordered that a suffi- 
cient portion of the real estate should be sold for the payment 
of certain costs, and it was also ordered that all proper parties 
should join in the conveyance as-the Registrar should direct. 

The plaintiff, at the time this order was made, was not, nor 
has he since become, a party to the suit in which it was made: 
and he is not bound by the order, unless he can be held to be 
bound by the application of the doctrine of lis pendens, or by his 
having notice of the suit at the time of his purchase. It is con- 
tended that he is bound, and that the defendant has a good title 
as against him. 

The original suit was a suit for an account between the co- 
sharers in the property of a deceased person and for a partition ` 
of the same, and it was brought against persons, some of whom 
were alleged to have been in the management of the property 
from the death of the former proprietor of it. It was not simply 
a partition suit for the partition of property known and ascér- 
tained and described in the Bill, nor was it an administration 
suit. It seems to have been of the nature of a suit for an 
account against a managing partner, and for the division of the 
partnership property. -But whatever the nature of the original 
suit was, and whatever decree might have been made in it, a 
decree had been made before*the plaintiff purchased, and by 
that it was declared that the plaintiffs were entitled to an equal 
third part or share of the joint estate of Dayaram Ghose, 

-deceased, and of the accumulations and profits thereof, that the 
‘ 
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1871 defendants, the representatives of Ashutosh and Pramathanath 


| Eas Dey, deceased, were entitled to one-third, and that certain other 
Guose defendants were entitled to the remaining one-third. It was 
¥orouaxn then declared that the real estate of the deceased consisted of 
JAHARRL : . . 
the several properties set out, and it was directed that accounts 
should be taken of what had come into the hands of the defend- 
ants, the representatives of the Deys in respect of that property. 
The suit had thus assumed the form of a suit against the 
co-sharers and managers for an account of what they had 
received, and then to have a division of the property. That 
deoree was made on the 2nd February 1864. 

It is important, I think, to see what the position of the appel- 
lant is. The order for sale was made on the 15th of June 1868. 
The sale was advertised to take place on the 24th of April 1869: ° 
and on the 19th of April, Fulchand Jaharri, the present 
plaintiff, gave notice of his claim by reason of the conveyance 
to him from the plaintiffs in that suit, and there is no doubt that 
the defendant, the appellant in this appeal, then had notice of 
the existence of that claim. The sale, as I have said, was ` 
advertised to take place on the 24th of April, but it appears to 
have been postponed to the 1st of May; and one of the defend- 
ants, the real defendant now (for it is not disputed that he isho 
real defendant, and that the nominal defendant in this suit p 
chased on his behalf and benami for him) on the 30th of Apii 
presented a petition to the Court dated the 28th April, in which 
he stated the circumstances of Fulchand Jaharri’s claim, and 
submitted to the Court that the sale ought to be stayed. There- 
fore he had clearly, by his own statement before the 1st of May, - 
š the fullest notice of the existence of this claim on the part of 

Fulchand Jaharri. On the lst of May, he bid for the property 
under conditions of sale which it is important to look at. The 
9th condition was this:—“ The purchaser must satisfy himself 
on all points whether as regards title, quantity of land, de- 
scription, boundaries or otherwise, before the sale; and he 
shall not be at liberty to raise any objection after the lot has 
been knocked down to him as to title, nor shall he be allow- 
ed compensation or abatement on, any account whatever.” 
With notice, which he undoubtedly had, of the claim of 
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Fulchand Jaharri, he went on the 1st of May, and purchased the e 


property under this condition of sale, and now he says he ia 
entitled to hold it. He says he has been defrauded by Fal- 


chand Jaharri. I see no ground for saying that he was defraud- 


ed. He was made aware, before he purchased, of the circum- 
stances of the claim of Fulchand Jaharri; and if he thought 
fit to treat it as a false claim, he must take the consequences, 

These are the circumstances under which it has been held by 
the learned Judge that the plaintiff is entitled to the property, 
and that the alienation is good as against the defendant, 

With. regard to the question of lis pendens, the doctrine 
appears to be this, that the alienee is bound by the proceedings 
in the suit after the alienation and before he becomes a party. 
Then thé question is by what proceedings in the suit is he 


. bound? Is he bound by the proceedings which arise from the 


f 


nature of the suit, and from the case set up, and the relief prayed 
in thé Bill, or is he to be bound by any order which the Court 
may be induced by the parties to make in the course of the suit? 
I can find no authority which goes to the extent of saying 
that, because he does not think fit to become a party to the suit, 
he is to > Mo bound by any order whatever that may he made. 
It, seems ‘to me that he ought only to be bound by proceedings 
which, from the nature of the suit, and the relief prayed, he might 

pect would take place; and if there had been no notice in 


; this case, it might have been necessary for us to determine what 


is the precise effect of lis pendens. But this need not now be 
detemrined. Practically, there is no substantial difference 
between lis pendens, and having notice of the suit. He would 
be equally bound by them, and not more by one than by the 
other. Looking at the decree of the 2nd February 1864, I am 
of opinion that Fulchand Jaharri cannot be taken to have anti- 
cipated that such an order as this would have been made in the 
suit, and it is not a proceeding by which he is bound. We are 
not to decide the case merely by the application of the doctrine 
of lis pendens. We must look at the circumstances and the 
notice which the defendant had; and I would rest the decision 
of this Court more upon the defendant’s having had notice, 
In this case the defendant appears to me to have purchased 
64 ° 


1871 


BENGAL LAW REPORTS. (VOL. VIO. 


with the fullést notice of the claim of Fulchand Jaharri, and he 
must be considered to have taken upon himself the risk of that 
claim being well-founded. The order for sale did not bind 
Fulchand Jaharri. He was not bound to concur in the sale or 
to convey, and he is as against the defendant entitled to recover 
the property. 

` The judgment of Mr. Justice Phear must be affirmed with 
costs to be taxed according to scale 2. 


Macruerson, J.—I also think that the decree of Mr. Justice 
Phear ought to be affirmed. It appears to me that the defend- 
ant, being a mere purchaser at a sale by the Court had under 
very stringent conditions, and having taken with express notice 
of Fulchand Jaharri’s claim, a notice which he himbelf 
treated as full and valid and not as a sham, cannot retain the 
property against Fulchand. 

_ Under these circumstances I am of opinion that the doctrine 
of lis pendens does not apply to the case. 
Decree affirmed, 


Attorney for the appellant: Mr. ‘Paliologus. k 
- Attorney for the respondent: Baboo D. C. Dutt. 5 
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TH1s8 was an appeal from a decision of the High Court dated 
7th October 1863 (and whioh decision was affirmed in Review 
on the 17th August 1864), reversing a decision of the Principal 
Sudder Ameen of Beerbhoom of 9th September 1861. 


The facts were as follows :— 


In December 1849, a putni talook, Khajrah, containing three 
mauzas, Sujabadi, alias Dhenoah, Chuck Subudhibati, alias 
_Gabindpur, and Khajrah itself were bought at a sale for 
arrears of rent by Madhusudan Misser and Lakhikant Pandeh 
in equal shares. i 

The respondents and Gurudyal Hajra in Aghran 1265, 
(December 1858), bought from Lakhikant Pandah, for Re. 1000, 
his moiety of the property, and registered the deed of sale in 
the same month. The fact of this purchase was contested by 
the Bengal Coal Company, but was decided in favor of the 
respondents and Gurudyal Hajra by ` the Principal Sudder 
Ameen, and the Judge on appeal in another suit. In March 
1859, Madhusudan Misser sold his moiety for Rs. 1,500 to the 
respondents and Gurudyal Hajra, and in April 1859, the deed 
of sale wag duly registered. Immediately after the purchase the 
respondents and Gurudyal Hajra took agreements from the 
tenants in possession that they would pay rents to them. In 
Abril 1859, the defendant Gabind Prasad Pundit took a 
permanent lease from the respondents and Gurudyal Hajra 
of 203 bigas of waste land in mauza Khajrah for the 
purpose of a coal mine at a yearly rent of Rs. 309-8, with cash 
down as consideration Rs. 304-8, ‘In the same month the 
respondents and Gurudyal Hajra granted to Birbal Pundit a 
farming lease of the remainder of mauza Khajrah, and mauza 
Subudhibati, alias Gabindpur, for seven years at a rental of 
Rs. 781 per annum. The former of these lessees was the father- 
in-law of the latter, and the two leases were taken i in pursuance 
of an arrangement between them for opening up a coal mine, 
Birbal Pundit’s name being use benami for Gabind Prasad 
Pundit and Denonath Pandah. 

The Bengal Coal Company had large coal mines in that dis- 
trict, and alleged that they’ had obtained from Madhusudan 
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1871 Miser a lease of two annas of Khajrah, dated the 11th Baisakh 
Kunatr 1266 (April 1859), (being more than one month subsequent to 
Miser the sale to the respondents and their brother) and that in the 

Axawrana month of Chaitra 1265 (March 1859), they had taken a lease 
from the grandsons of Lakhikant, and on the 11th Baisakh 1265 
(April 1859), a lease from the surviving son of Lakhikant of 
their share in the talook, and thereupon disputes arose a short 
time after the respondents had granted their leases to Gabind 
Prasad Pundit as to the possession. 

Lakhikant died in Paush 1265 (December 1858), the month 
after he had conveyed his share to the respondents. 

On the 14th May 1859, Madhusudan Misser and the Bengal 
Coal Company presented a petition to the Collector alleging that 
the latter held a durputni of Lakhikant’s share, and alleging 
that the respondents had no interest in the property, but that 
in collusion with the mookhtear of the Maharajah of Burdwan, 
they were about to pay the rents into the zemindari; and pray- 
ing that the Collector would receive the rents from them; and 
they deposited the amount. On the 26th May 1869, the Magis- 
trate finding that, pending the disputes, the ryots were in danger 
of oppression, ordered that neither party should receive rents 
until further orders. By orders of the Magistrate a case was 
directed to be tried, under Act No. IV of 1840 (1), forthe 
purpose of ascertaining who was in possession of the dispute 
property; Madhusudan Misser and Mr, Lord, on behalf of the 
Bengal Coal Company, being the plaintiffs, and the respondents 
and Gurudyal Hajra being the defendants. 

Amongst other witnesses cited by the respondents in the 
= Act IV case were Ambikacharan Pandah, Manick Bhuttachar- 

jee, and Majaram Gossein, and in the month of August 1866, 
before the case had been heard, these men were kidnapped and 


carried away. On the 28th August, two coolies having com- — 


plained to the police authorities that they had been taken to 
Ranigunge and imprisoned, 4 darogah accompanied them to 
the place where they alleged that they had been imprisoned. 
While he was looking at the door of this place, it began to 


G) Repealed by Act XVII of 1862 whe® the Code of Criminal Procedure is 
in operation, ' l 


pe ai 
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shake. Hearing that the key was with Mr. Lord, the darogahe 1871 
communicated with him, and on the door being opened, the three Spas 
missing men stepped out. A subsequent investigation took Musze 


place, and the native parties concerned in the false imprisonment Axawranan 
were sentenced to terms of imprisonment, Mr. Lord being ee 
punished by fine. 

On the 2let September 1859, the Act IV case came on 
for hearing, when the Magistrate expressing his opinion against 
the evidence on behalf of the plaintiffs, Madhusudan Misser 
and-the Bengal Coal Company, decided that at the time of 
the dispute the respondents and their lessee were in possession. 
The plaintiffs in the Act IV case appealed to the Judge, who 
dismissed the appeal with costs on the 20th December 1859. 

On the 28th of February 1861, Madhusudan Misser having 
died without having brought any suit to establish his title, 
his son, the appellant, brought the present suit against the 
respondents, Gurudyal Hajra, their lessees, and the Bengal Coal 
Company, in the names of Gordon, Stuart and Co. and Mr. Lord, 
and the sons and grandsons of Lakhikant Pandah being made co- 
defendants. The plaint sought to set aside the sale by Madhusudan 
Misser and the leases granted by the respondents and Gurudyal 
Hajra; On the 9th April 1861, the respondents put in a written 
Pan relying on their purchase deeds, and their lessees put 

written statements relying on their leases. The surviving son, 

A and two of the grandsons of Lakhikant filed written statements 
admitting the respondents’ case. Two other of the grand- 
sons of Lakhikant Pandah putin a written statement support- 
ing the case of the Bengal Coal Company. The Bengal Coal 
Company put in a written statement setting up the lease from ° 
Madhusudan Misser, and also relying on the alleged durputni 
from Lakhikant’s heirs. The appellant put in a written state- 
ment giving his reasons for throwing doubt upon the respond- 
ents’ conveyance, and alleging that, after the date of the deed 
of sale, conversation took place between Madhusudan Misser 
and Gabind Prasad Pundit, as to granting the lands; he also 
relied on Gurudyal having in the Act IV ocase stated the deed 
to be spurious. Gurudyal Hajra put in a written statement 
alleging his repudiation to haye been made under coercion. 
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athe appellant produced documents showing the joint owner- 
ship of Madhusudan Misser and Lakhikant Pandah, the proceed- 
ings in the Act IV case, and the petition above referred to, 


x asking leave to pay the rents into the Collectorate. The Bengal 


Coal Company put in no documentary evidence. The respond- 
ents and their lessees put in the deed of sale from Madhusudan 
Misser, and the leases and counterparts of the leases granted 
by them. ‘They also put in the proceedings as to the kidnap- 
ping and false imprisonment of the witnesses. They also put in 
documents to prove that, although they did not effect a mutation 
of names in the books of the zemindar (the Maharajah of 
Burdwan), they paid the zemindar the rent for 1266 (1859-60), 
taking a receipt that the money was paid by one of the respond- 
ents as putni talookdar by purchase. This was paid after a 
notice had been served on the vendora claiming the rent. 
They also put in a notice, dated Ist Kartik 1267 (October 
1860), issued by the zemindar, and addressed to Madhusudan 
Misser and Lakhikant ‘Pandah (whose names still remained 
registered as putnidars), of rent being due from Ist Baisakh 
1267 (April 1860), and a document showing that on the 17th . 
November 1860, the respondents paid the amount, and took a 
receipt declaring them to be possessors as purchasers of thé\putni. 
They also put in as evidence a similar receipt, taken forthe 
rent for the last half of 1267 (1860-61) after @ similar noti 
claiming rent had been served on the vendors. 

On the 16th May 1861, the Principal Sudder Ameen fixed 
the following issues :— 

1, Whether it is true that the father of the plaintiff sold a 
moiety of the talook to the defendants Nos. 1, 2, and 3; or 
is it true that he, being in possession, granted the farm, and that 
the kabala has been manufactured ? 

2. Whether the order in the Act IV case ought to be set 
aside, or not ? 

3. Whether the pottas for ébe ijara and the coal mine ought 
to be set aside, or not? ' l 

Amongst the witnesses examined, a Mr. Wilson, who was 
manager of a neighbouring -colliéry, deposed that, after the 

. t ' 
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date of the deed on which the respondent relied, Madhusudap _1871 


had offered to let the property to Mr. Wilson’s Company. ' Korarr 

Prasan 

On the 9th September 1861, the Principal Sudder Ameen Mussze 
decided the case in favor of the appellant. Anaxrarax 

Hasna, 


His reasons for giving the decision were as follows :— 

“In my opinion the deed of sale adduced by the Hajra 
defendants does not appear to be genuine, because the deed 
of sale has been engrossed on two stamped papers purchased 
by two different persons pasted together; if it had been genu- 
ine, either the vendor or the vendee would have purchased one 
piece of stamp paper, but that has not been done; particularly 
it is very suspicious that the deed has been executed after ` 
a long time upon papers purchased on the 19th of December. 
It cannot be believed that one piece of paper of proper value 
was not available at the chauki (stamp vendors office). 
It is suspicious that the deed was registered after some daya, 
and the mooktear for registration being a person unknown 
to both parties, isa matter of greater suspicion. Besides this 
the failure to nroduce the mooktear, and to have his deposi- 
‘tion taken affords stronger ground to conclude that it is false. 
It appéars from the circumstances of the case that some of 
the £yots gave ikrars; but this is owing only to the Hajras 
. having held a moiety of the talook lot Khajrah in the fic- 
titious name of Lakhikant Pandah, and it being probable 
that they would transfer it to their own names. The whole 
of the particulars have been given in the decision of case 
No. 13, which has been decided to-day with this case. 

“On comparing the signature of Madhusudan with his 
other writing, they do not agree. I am of opinion that the ° 
writer of the deed of sale has written the name of the vendor 
Madhusudan. Besides this, most of the witnesses being 
related to the Hajras they cannot be credited, particularly as 
some of them having given evidence in other cases have 
denied the fact, they are believed to be false. The absence of 
any mention as to how the money was appropriated by Ma- 
` dhusudan is a strong presumption that the sale was not 
true. The Magistrate hag stated that he decided the Act IV 
case with regard to possession only, and as a moiety of the 
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1871 wtalook was in the possession of the Hajras; from that it 
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may appear that they were in possession of the whole. More- 
over, as it has been proved by many of the witnesses of the 
plaintiff, that no sale was made by Madhusudan Misser, and 
that the Hajras were persons not fit to purchase his talook, it is 
justice to conclude that the sale was false. When the pur- 
chase by the Hajras is not considered to be true, it is just to 
set aside the ijara potta and the potta for the lands for 
digging out the coals, which arose from that and the order of 
the Magistrate in the Act IV case.” 

On the 28th November 1861, the respondent appealed to 
the High Court, and on the 7th October 1863, that Court 
reversed the decision with costs. 

Their Lordships, Mr. Justice Bayley and Mr. Justice 
Roberts, gave the following reasons for disagreeing with the 
Principal Sudder Ameen as to the deed of sale to the respond- 
ents being a forgery. a 

First.—As to the stamps: The two objections of the Principal 
Sudder Ameen on this point are, that they were purchased by 
two different persons in Paush (December), and that the deed was 
executed in Chaitra (April), and that there were two “separate 
pieces joined, and not one whole piece, and no evidencò was 
given that a single piece of the required value could not Qe 
got. l 

We do not think these objections sufficient to lead to the 
conclusion that the deed of sale is a forgery. The interval 
between Paush and Chaitra (or December and April) is not so 
great as to prove that old paper was being retained for a frau- _ 
dulent purpose; nor does the fact that two pieces were joined 
together aggregating the requisite value prove the forgery 
alleged by plaintiff; and the parties stated to have purchased 
the two pieces of stamp paper, depose that they really did so 
and at defendant’s request. It is quite clear too that they were 
reluctant and hostile witnesses, for they are plaintifi’s servants ; 
they depose to the defendant’s deed of sale being by notoriety 
a forgery. 

Secondly.—As to registration, , 

The deed of sale was executed on the 3rd Chaitra (15th 
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March), and registered by the Judge himself on the 25th of thag 
month (6th April) at Beerbhoom, 

The only ground taken by the Principal Sudder Ameen 
against this registration is that the mookhtear was not the 
agent of either party, and was not called by defendant. Plain- 
tiff urges that he was a hostile witness, and therefore he did 
not call him; and further that he was not forthcoming if he had 
wished to call him. We think plaintiff might have rebutted the 
legal presumption raised in defendant’s favor from the deed 
bearing an official registration, by calling the mookhtear on his 
part to show that there was no registration. 

Thirdly—In respect to the ikrars taken from the ryots, we 
think that fact clearly proved even by evidence of a most hostile 
witness, Tarachand Surma. The Principal Sudder Ameen 
admits that these ikrara were taken; but under the possible 
influence acquired by the defendant holding the other eight 

-annas share. This however is mere conjecture, and the influ- 
“ence of a legitimate title to both shares might form a more 
probable reason on the defendant's side. 

Fourthly.—As to the signature of Madhusudan, as disputed 
on the deed of sale which the Principal Sudder Ameen thinks 
diffe “From ‘his admitted signature, we, on the contrary, think 
that Madhusudan’s admitted and disputed signatures do agree. 

e have carefully examined them through a glass, and as to 
the form of letter and character of writing, we see no difference, 
As to Madhusudan’s name having been signed by the person 
who wrote the body of the deed, we remark, in the first place» 
that the Principal Sudder Ameen takes the admitted signature 
of Madhusudan to be his own true signature. It was not, 
therefore, necessary for the writer to sign for Madhusudan, as 
if he could not sign for himself. But on inspection of the sig- 
nature of Madhusudan on the deed, and of the writing of text 
of the deed, we do not see that these are in the same hand. We 
had further the benefit of consulting our colleagues, Mr. Justice 
Shumboonath Pundit and Mr. Justice Kemp, on this point, and 
they fully concur with us. This we did in respect for the 
opinion | of the Principal Sudder Ameen, a native of Bengal, 
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1871 gnd whose opinion, therefore, on such a matter could be naturally 
Kuratt gupposed to carry great weight with us. 
aies Fifthly.— As to the evidence of the witnesses to the execution 
Amastanan of the deed. The objections taken by the Principal Sudder 
Basra. 
Ameen are:—Firstly, That the witnesses are related to the 
defendants; and next, that they have denied previous deposi- 
tions; and lastly, that they do not give details of how the money 
was appropriated by the vendors. The first objection, it 
appears to us, applies to two witnesses only, and these are 
similarly related to both parties. The second objection is not 
clearly demonstrated in the judgment, and in no way by the 
e * record. The third is, in our view, to say the least, a very 
weak one; because ordinary witnesses to the execution of the 
deed cannot be presumed to know also what use a vendor may 
make of his sale proceeds. 

Sizthly.—As.to defendants not having means to make the 
purchase alleged in this case, we think it sufficient answer to 
this to point out that the Principal Sudder Ameen himself 
held the purchase of the other eight annas share good, and 
the difference of purchase-money is not so great (Rs. 500) as to 
make the objection valid in this case, and of no weight in the 
other. 

Seventhly.—As to the award under Act IV of 1840 being baged 
on possession and not affecting title, and therefore not of any us 
for defendant’s case; it is true that an award under Act IV of 
1840 is a summary award only, but it is one of a competent 
Court, not: liable to be set aside till superior title be shown by 
those who, like plaintiff in this case, seek to set it aside on the 
plea of forgery ; of a deed by defendant, we therefore think this 
objection also futile. 

On being applied to to review this decision the Court 
adhered to it in the following words :— 

‘* Whatever may have caused the disputes, we think it 
andoubted that the deed of sale was executed by Madhusudan 
Misser, in the month of Chaitrae(March), and was then not only 

D ~ sequiesced in by him, but then admitted to have been executed 
by all the residents of the estate, the parties best capable of- 
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knowing whether it had been really executed as they thems 1871 
selves state in their evidence. In Baisakh (April) Madhusudatt hee 
Misser turned round and repudiated the sale. The Bengal Coal Mane 
Company supported him, and took a lease from him, although Anarrarax 
Haga. 

they must have been fully aware that a deed of sale from 
Madhusudan Misser to the Hajras, had been registered in 
the Civil Court of the district a fortnight before. They, in 
fact, took a lease of a law suit; their conduct, after the lease, 
in seizing and confining the writer of the deed of sale to the 
Hajras, as proved by the proceedings of the Magistrate of 
Raneegunge on the record, shows that they had recourse to 
illegal means to gain their ends. It is an important fact that « 
Madhusudan Misser did not during his life-time bring any 
regular suit to set aside the sale. This suit is brought after his 
death by his representatives. 

“ Seeing no sufficient reagon to set aside the judgment arrived 
at by this Court at the first hearing of the appeal, we con- 
firm that judgment, and dismiss this suit with costs.” 


Sir R. Palmer, Q. C., and Mr. Doyne for the appellant con- 
tended that: the High Court had taken an erroneous view of 
the facts, and that the Principal Sudder Ameen’s decision was 
one“supported by the whole evidence. 

Mr. Bell, for the respondent, argued that the real appellant 
was the Bengal Coal Company, and that the attempt to make 
away with witnesses showed how dishonest their case was. 

Their Lorpsures delivered the following judgment: 

The appellant in this case brought his suit for the cancellation 
of a deed of sale alleged to have been fabricated, and of cer- 
tain leases granted under the title acquired by means of that ° 
deed of sale, and for setting aside an order made in an 
Act IV case. 

The short outline of the case is this :—the respondent’s family 
were the owners of a putni talook; that talook was sold for 
arrears of rent in 1850; it wag then purchased in moieties, one 
moiety being purchased by the father of the appellant, the 
other by a person of the name of Lakhikant. Whether Lakhi- 
kant purchased benami for the dispossessed putuidars, it is 
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immaterial here to consider, because it is clear that in Decem- 
be 1858, the title of Lakhikant, whether a mere nominal 
title, or a beneficial ownership, was transferred to and became 
vested in the respondents. Between December 1868, and the 
date of this alleged transaction in March 1859, Madhusudan 
and the respondents were the joint owners of the putni talook ; 
that is now an admitted fact. It is then alleged on the part of 
the respondents that, on the 15th March 1869, they purchased 
Madhusudan’s share from him. The deed produced and 
impeached bears that date. That deed was registered on the 
6th April 1859. On the 15th April 1859 the respondents 
granted the earliest of the leases impeached to certain native 
coal-masters, and on the 23rd April 1859, Madhusudan, pro- 
fessing to be still owner of a moiety of the talook, granted a 
lease to a rival coal company, known as the Bengal Coal Com- 
pany. From that time the parties seem to have been in fla- 
grante bello, backed on either side by their respective lessees, the 
rival coal workers. The active dispute is said, and- appears on 
the face of the Magistrate’s proceedings, to have begun as early 
as the 26th April 1859. It led to proceedings under Act IV 
of 1840,—the final proceeding in which was had “pefore the 
Magistrate in July 1859. He then made an award declaring 
that the respondents were in possession, under a deed of sale, 
of the moiety of Madhusudan, and that award was upo 
appeal affirmed by the Judge on the 20th December 1859. 
Intermediately there took place those high-handed and lawless 
proceedings on the part of the Bengal Coal Company in the 
interest of Madhusudan, and in their own interest as* the 
lessees from Madhusudan, to which our attention has been 
directed by Mr. Bell. Madhusudan died in May 1860, and 
the suit was brought by the present appellant, his son and re- 
presentative, in 1861. 

The Principal Sudder Ameen decided in favour of the plain- 
tiff, on the 9th September 1861, and upon appeal that decree 
was reversed by the High Court, which, on an application 
to review its decision, pronounced a second decree adhering 
to the first. Against those two decrees the appeal has been 
brought. : 
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Now it is obvious that the one single issue, upon which thg 1871 
whole case depends is, was this deed forged, or not forgeff? punar 
If the parties claiming under the deed were trying to defeat Misser 
an existing possession on the other side, aud to recover by ANANTARAN 
virtue of the title derived under the deed, their Lordships are i 
not prepared to say that there are not circumstances of suspicion 
attaching to the transaction, which might make it doubtful 
whether plaintiffs so suing had discharged the burden of proof 
which lay upon them. But that is not the nature of the suit. 

The parties claiming under the deed are in possession, They 

have been found to be in lawful possession by the Magistrate’s 
award confirmed by the Judge. These are decisions of com- . 
petent Courts that the respondents were in fact in possession, 

and that their possession was acquired lawfully and under’ 
colour of the deed; and it is impossible wholly to disregard 

that finding, though, no doubt, the propriety of it is one of the 
matters in issue in this suit. 

That being the case, we proceed to consider, in the first place, 
what is the evidence on which the appellant calls upon their 
Lordships to reverse the decisions under appeal, and to declare 
this deed a forgery. 

The greater part of the evidence adduced by the appellant 
is réally of the most worthless character. It is the mere 
zdmour existing in the locality as deposed to by ryots and 

f others, persons who do not profess for the most part to speak 
from their own knowledge. On the other hand, there is an 
absence of that kind of evidence which in such a case one 
would have expected to see. What the case of the respondents 
as to’ the execution of this deed was must have been made 
known to the appellant by the proceedings in the Act IV 
case. That case is, that the deed was executed in the house of 
Madhusudan ; that the consideration money was brought there, 
that it was paid there, and the date of the transactions is fixed 
by the date of the deed. Yet not a single witness is brought 
from the family of Madhusudane either to impeach his hand- 
writing, or to prove that this story was a mere figment, and 
that the parties were not there at that time, and that no such 
transaction as deposed to todk place. It may be true that this 
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gind of evidence is very often given by witnesses who do not 
reeive much credit; but in every case it must depend on the 
character of the particular witnesses whether such evidence is 
credible or not, and.the absence of any attempt to prove such 
a case is a circumstance which is cértainly open to much 
observation. 

Such strength as there is in the case of the appellant is to be 
found in the judgment of the Principal Sudder Ameen. The 
following are the principal grounds on which he decided in 
the appellant’s favour. He relied upon the fact that the 
deed, instead of being executed on a paper bearing one 
stamp, purchased immediately before the date of the deed and 
purchased by the persons who propounded the deed, or pur- 
chased (according to what is said to be the ordinary course) 
by Madhusudan, the vendor, has been engrossed upon two 
stamped papers purchased by different persons, and at different 
dates within a month of the execution of the deed. He also 
relied upon the circumstances attending the registration of the 
deed, as to which we shall presently say a few words. Again, 
although there was no evidence as to the handwriting before 
him, he upon his own comparison of the handwriting ame to the 
conclusion that the name of Madhusudan, when compared ie 
an admitted signature of that person, did not appear to be tn his 
handwriting, and that it resembled the handwriting of 
person who wrote the body of the deed. He further in some 
degree relied upon the witnesses upon whose testimony their 
Lordships have already remarked, who stated from hearsay that 
no sale was ever made by Madhusudan, and upon some evi- 
dence given to show that the respondents were persons who 
were not rich enough to purchase the talook; and, on the whole, 
he came to the conclusion that the forgery had been made out. 

Their Lordships entirely concur with the judgment of, the 
High Court, that the stamped papers under all the circum- 
atances of the case do not raise any strong argument against 
the validity of the deed. . 

Upon the question of handwriting they have to deal with 
this circumstance. There was no evidence given in the cause 
that the signature of Madhusudan was not in his own hand- 
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writing; and against the opinion of the Zilla Judge, founded 
na a comparison of handwriting, they have to set the opini 

f£ the two Judges of the High Court, who, in the first instance, 

“ted the appeal, supported as it was by the opinion of three 

"awg P™brethren, to whom they submitted that point, one of 

«33809 9208 ‘p native, presumably as competent as the Principal 

‘an to determine a question of Bengali hand- 

oy fote 19H iycumstances attending the registration are no 

- £19810} 8 9q OF Fmost strongly tend to cast suspicion upon the 

poysond ou} uodn sir Lordships are not prepared to say that, in 

3 o9 q3ı4g 944 J0 7 upon the other party to prove the forgery, 

poyavarsa pa x'pfoof of a forgery. It seems to their Lordships 

_-.n00khtear, who is missing, and is not called by either. 

l have been called by the one party as by the 

orthcoming.. The mookhtearnamah itself is 

d upon that part of the case all that can be 

extremely bare; and that as it lay upon the 

















st fall upon him, and not upon the other side. 
e value of the testimony .as to the inability of 
nts, and it does not appear to their Lordships to be 
t, it is obvious that any deficiency in their means of 
g the purchase, if it existed, would probably be supplied 
the opulent persons who wished to obtain a lease from them 
or the purpose of working the coal. 

With respect to the question of possession, which the Principal 
Sudder Ameen seems also to have considered was wrongly found 
by the Magistrate in favour of the respondents, their Lordships 
are of opinion that there is nothing before them which would war- 
rant their saying that that finding, supported as it is by the judg- 
ment of three Judges of the High Court, was erroneous; and if 
it were not erroneous, it tends very much to support the deed, 
because it is only to that deed that the possession can in any 
way be attributed. It was clearly a legal possession, and there 
was no pretence that they legally acquired the possession of 
Madhusudan’s share in any other-manner. If that possession 
had been undisputed for any length of time, that would of course 
be an extremely strong circumstance in favour of the validity 
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f the deed. That cannot be said to be the case here, because 
thè dispute between the parties supervened so shortly after the 
execution of the deed, but still, as far as it goes, the possession 
of the respondents, however short, is a circumstance which 
cannot be disregarded, 

Therefore, notwithstanding the suspicions which may rest in 
their Lordships’ minds in respect of this transaction, whether by 
reason of the evidence of Wilson, which, however, is capable of 
being explained by supposing that he was mistaken as to the 
dates, or as to what passed in conversation before him, or. by 
reason of the non-delivery of the earlier title deeds, or by 
reason of the mysterious and unexplained circumstances attend- 
ant on the registration, their Lordships feel that there 
before them any grounds upon which they would 
in reversing the decision of three Judges 
upon the merits, and that of two other Judg 
of possession, and in pronouncing this docum 

They must, therefore, humbly recommend 
dismiss this appeal with costs, ` 









Appeal dismissed 


Agents for appellant: Messrs. Bailey, Shaw, Smith & 
Agent for respondent: Mr. Barrow. 





WILLIAM FARQUHARSON (Execuror or JAMES 
ERSKINE) Puaintirr v. DWARKANATH SING 
AND THE GOVERNMENT OF INDIA (Derunp- 
ANTS), 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT | 
FORT WILLIAM IN BENGAL. 


Ism-nawisi Papers— Evidence—Regulation VILI of 1819—Ghatwal. 


In a suit by a purchaser of a putni at a sale for arrears of rent to enhance the 
rent of the ghatwal under Regulation VIII of 1819, held that ism-nawisi papers 
for 1811—1813, stating that the amount held by the ghatwal was 100 bigas, did not 
entitle the plaintiff to enhance the renpof the surplus over that 100 bigas in the 
face of satisfactory oral evidence of long uninterrupted possession. 


* Present :—Tue Ricut Hox’'sie Sir Janes W, Convire, LORD Justion JAMES, 
LORD Jusriok MELLISH, ANS Siz LAWRENOE PREL. 
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THIs was an appeal from 'a decision of Bayley and Markby 1871 
JJ., dated the 23rd July 1867 (1). Ph See 
The suit was originally brought by Mr. Erskine as purchaser to 
of a putni to obtain possession of all land held by the defendant Siae 
Dwarkanath Sing (the ghatwal) in excess of 100 bigas, but 
the suit was modified into one for enhancement of rent on that 
surplus. . 
The plaintiff relied upon tsm-nawisi papers (lists of names) in 
which the ghatwal had from time to time stated the amount of land 
held to be 100 bigas, while in fact the amount now in his posses- 
sion was 3,000 bigas. The defendant relied upon oral evidence 
of possession for upwards of sixty years. The High Court on °* « 
the whole evidence found in favor of the ghatwal, and that the 
plaintiff had no right to enhance. 


The executor of Mr. Erskine appealed. 


Sir R. Palmer, Q.C,, and Mr. Doyne, for the appellant.—The 
plaintiff claims, as. purchaser of a putni for arrears of rent, 
the benefit of Regulation VIII of 1819. Unless the land were 
in possession of the defendant previous to the creation of the 
putni the purchaser can recover under section 11, 
The ease sèt up is that the tsm-nawtsi papers are false, but a. 
they.zire quite reliable and have been relied on in other cases, 
e judgments in which have been sent home with this record— 
/ Erskine v. Gopaul Chunder Chotopadhya (3), Erskine v. 
-The Government (4), The Government v. Ershine (5). These 
decisions show that when such public documents are produced, 
the whole burden of proving non-liability is thrown on the 
defendants— Ramlochun Haldar v. Hauree Singh (6) and 
Ramlochun Haldar v. Hauree Singh (7: s 


(1) 8 W. R., 232. ~- (4) Zillah West Burdwan, 19th Sep- 
(2) It appears from the head note tember 1861. 
in 8 W. R, p 282, that the Oourt (5) Before Raikes and Seton-Karr, J.J. 
rejected the papers, but this is not pro- Cases Nos, 451, 452, 458, and 459 of 1861, 
bably intended to mean that they were No date but supposed to be 6th Novem- 
„considered as inadmissible but only as ber 1863. 


of little value—J. D. B. (6) Zillah Jungle Mehal, 29th Auguat 
(8) Zillah West Burdwan, 24th June 1811. 
1859, (7) Calcutta Prov, Court of Appeal, 


* 3rd April 1817, 
. o 66 | 
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1871 Mr. Forsyth, Q.C., and Mr. Merivale for ‘Government (who 
pangua _ supported the ghatwal’s claim) were not called upon. 
ABQUHARSON 
o oj Their Lonpsuirs delivered the following judgment :— 
DWARKANATH x a -A4 ` 
Sia, This suit was originally brought to recover a large quantity, 
nearly 3,000 bigas of land. The plaintiff, who was the pur- 
chaser of a putni under a sale for the non-payment of the rent 
-of the putni, claimed that under the Regulation VIII of 1819, 
section 11, having purchased under those circumstances, he was. 
entitled to set aside all estates which had been created after the 
origin of the putni, and to recover all the lands which were 
originally part of the putni. However, it appearing that the 
° defendant had been in possession of those lands for a very long 
time, the plaintiff afterwards admitted the defendant’s right to 
the possession of the land, and sued for a right to increase the 
rent, and have a proper rent payable to him out of the lands, 
The evidence which the plaintiff produced in support of his 
case entirely consisted of three documents. - At first only one 
document was produced, which was an tsm-nawisi of the 
year 1811. Subsequently two other ism-nawtsi were pro- 
duced, which are returns made by the Police, ‘and there is 
evidence to show that they are made generally on the i 





it appears in all the returns for those three years, that the the 
holder of the estate which the defendants now hold, the 
ghatwali holder, had returned that the quantity of his land 
was 100 bigas. That was the sole evidence for the plaintiff. 
He did not produce any evidence at all to show how it happened 
that if 100 bigas was all that the ghatwali holder was 
entitled to in the years 1811, 1812, and 1813, that quantity of 
100 bigas had been allowed to grow by encroachment un- 
challenged to the very large quantity of 3,000 bigas at the 
time when the sale took place. On the other hand, the defend- 
ant produced evidence to show that as far back as living 
memory went, the whole quantity of 3,000 bigas had been 
held by him as part of his ghatwali land. He produced oné 
witness of eighty years old, and another of seventy-five years 
old, who had known the land all their lives, who said that the 
e ? 
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ghatwali holder had held the whole 3,000 bigas during all the time 1871 
that they remembered the property. Both the Courts be Wr ` 

FABRQUHARSON 
believed those witnesses, there being no evidence whatever to v. 
contradict them, and thought that for sixty years- the land’ had a oa 
been so held. Then the question arose as a simple question of ` 
fact before the Courts below, taking the evidence on both sides, 
whether they ought to find that this original estate of the 
ghatwali holder consisted of 100 bigas only, or of 3,000° 
bigas. Both the Courts below found, as a matter of fact, on 
this evidence that the original ghatwal consisted of the whole 
number .of bigas of which the defendant was in possession,. 
and that, therefore, the plaintiff was net entitled to maintaim . 
this suit. 

. Their Lordships entirely agree ou these decisions. Not 
only does this cas¢,come within their ordinary rule, that on a 
mere question of fact where both the Courts below have agreed, 
and where there has been no mistake in point of law, they will: 
not reverse the ‘decisions of the Courts below, unless- they can. 
see that those decisions are clearly wrong, but their Lordships. 
have come to the same conclusion. It appears to them that 
weight must be given to ancient possession, and that there may 
bea variety of causes to explain why this quantity was inserted 
in the returns in these years. They may have stated the 
sfnount under cultivation or producing profit only. It may 
have been that the police officer was careless, and did not care 

J cout what he returned, or it may have been that the ghat- 
wali holder at that time had some reasons for giving incorrect’ 
information; or possibly it may have been that the ancient 
ghatwals originally held only 100 bigas, but that the estate 
had increased to 3000 bigas many years before, and before 
the creation of the putni, which notwithstanding the Regulation 
VIII of 1819, would entitle the ,ghatwali holder to hold, as 
against the putnidar at least, the whole quantity. But what- 
ever the reason may have been, their Lordships are of opinion 
that the long uninterrupted poggession of the ghatwali holder 
ought clearly to have greater weight than these returns. 
Upon those grounds, therefore, they think that the judgment of 
the Court below must be afficmed. 
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_ Bn With respect to the cases which have been referred to, all 
= snunansos int they really show is this, that different Courts at different 
Dwancanara Humes have given greater or less weight to similar returns. All 
Sue. the Courts agree that they are admissible in evidence, and they 
have been admitted in evidence in this case. In each particular 
` _ case the Courts have considered what weight ought to be given 
to them; and it is nothing very surprising if the Courts at 
different times have not given exactly the same weight to these 
documents. Their Lordships are of opinion that the Courts in 
this particular case have given quite as much weight to these 
returns as they deserve, and the weight of evidence cannot 
e * be regulated by precise rules, as the admissibility of evidence 
may be. 

Their Lordships will, therefore, humbly EE, to Her 

Majesty that this appeal be dismissed with costs. 


Appeal dismisged with costs. 
Agent for appellant: Mr. Barrow. N 


Agent for respondent: Messrs. Lawford and Teachers: 


[FULL BENCH] 
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‘Before Sir Richard Couch, Kt, Chief Justice, Mr, Justice Bayley, Mr, 


Justice L. S. Jackson, Mr. Justice Macpherson, Mr. Justice Glover, and k 


Mr. Justice Mitter, i 
- 1 
1872 NATTU MIAH anp orners (Derexpants) v. NAND RANI 
Jany. 29. (Puaintizr).* 
ea _ 


“Act XI of 1865, s. 19—Moveable Property—A Hut—Jurisdiction of Small 
Cause Court—Sale of a Hut in Execution of a Decree of a Small Cause 
Court, Right of Purchaser at. 

A hut is not'moveable property within the meaning of section 19 of Act xX of 


‘1885. A Small Cause Court has no jurisdiction to sell a hut. A purchnser of a 
‘hot, sold by a Small Canse Court, in execution of a decree, acquires no title to it. 


* Special Appeal, No. 508 of 1871, from a decree of the Additional Judge of 
‘Dacca, dated the 28th January 1871, affirming a decree of the Moonsiff of that 
district, dated the 3rd September 1870. - e i 
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On the 21st July 1868, the plaintiff's husband purchased two 1872 
huts at a sale in execution of a decree of a Small Cause Covft NATIT Mum 
against one Nattu Miah. Subsequently uuder a decree passed Naxo Rant, 
by the Moonsiff of Naraingunge against the same judgment- 
debtor, the two huts were attached. and put up for sale, and 
separately purchased by the other two defendants on 31st 
Jaishta.1276 (12th June 1869). The plaintiff, her husband 
then being dead, objected in the Moonsiff’s Court to the sale of 
the huts on the ground of her husband’s prior purchase. Her’ 

claim, however, was rejected; and she thereupon sued the de-. 

fendants in the Moonsiff’s Court for the value of the huts, and 

for a declaration of her rights under her husband’s purchase, * . 

and to set aside the Moonsiff’s order rejecting her claim. In 

the plaint the huts were described as resting on posts, with 

thatched roof and verandah, surrounded by mat walls. 

The defendants objected inter alia to the jurisdiction of the 
Moonsiff to try such a suit, as the subject-matter was moveable 
property and of a value within the jurisdiction of the Small 
Cause Court. They also objected that, if the huts were im- 
moveable property, the sale by the Small Cause Court was 
without jurisdiction, and passed nothing. 

The Xower Courts, without deciding whether the huts in 
question were moveable or immoveable property, held that the 

y uit would lie. On the question of jurisdiction, the lower Ap- 
pellate Court observed :— 

“Tt appears that the plaintiff has ‘brought this suit to recover the 
price of houses on declaration of her right by purchase, and for having 
the summary proceedings set aside, consequently a suit of this nature 
is triable by the Civil Court, and not by the Small Cause Court.” 

They also held that the sale by the Small Court was valid, 2 
and must have priority over the sale, held by the Moonsiff, in 
which the huts were purchased separately.’ As to the validity 
of the sale by the Small Cause Court, the Subordinate anes 
observed :— 

“ Although itis held, in the precgdent of the 28th November 1868, 
Rajchandra Bose v. Dharmo Chandra Bose (1), that huts, i. e. straw 
houses, are immoveable property, still it appears, from the precedent 


(1) Sée post, p. 510. 
: l : 


BENGAL LAW REPORTS. 


[VOL. VIII. 


of the 10th December 1862, George Meares v. Ackobur Sheik (1); 


Whigh was laid down before that date, that 


Before Sir Barnes Peacock, Kt., Chief 
Justice, and Mr, Justios Miter. 


The 28th November 1868. 


RAJCHANDRA BOSE v. DHARMO 
CHANDRA BOSE.* 


Tur following cage was submitted for 
the opinion of the High Court by the 
Judge of the Small Cause Court of 
Jessore :— 

This is a suit Donght under section 
246 of Act VII of 1859, by the plain- 
tiff to establish his right to the huts 
mentioned in the plaint, and to recover- 
possession of the same, but there is no 
prayer in the alternative for the value of 
the same. 

Two questions therefore arise : firatly, 
whether huts in this country are to be con- 
sidered personal property ; and, secondly, 
whether the suit, as laid in the plaint, is 
cognizable by a Small Cause Court, 
` Ihave already expressed my opinion, 
in the case of Rahini Kant Ghose v. Ma- 
habharat Nag (a), that it does not appear 
to me that huta in this country fall within 
the definition of personal property, and the 
High Conrt held with me that the anit, as 
laid in the plaint, did not appear to fall 
within the cognizance of the Small Canse 
Court, but I find that, in the case of Kasi 
Chandra Dutt v. Jadu Nath Chucker- 
butty (b), which was on all fours with the 
one in which I made the reference, Bay- 
Jey and Macpherson, JJ., held that a 
suit for the materials, bamboos, post, ver- 
anda, &c., appertaining to four thatched 
huts, wherein plaintiff sought a decree to 
break up and remove them, or to obtain 
their value to the extent of Rs. 29-4 
was held to come under section 6, Act 
XI of 1865, dnd to be a case in which, 
by section 27, Act XXIII of 1861, no 
special appeal would lie, 


straw houses were 


It is said that every man’s house is 
his castle (domus sua unicuique est tum 
Sssimam refugium). It therefore becomes, 
necessary to consider whether a man’s hut 


' in this country is to be considered his 


castle. I think it must be so considered}. 
as there are few pathd houses to be foun® 
in the mofussil, and those are inhabited by 
the rich. People in middling circum- 
stances and the very poor all live in 
thatched huts, and whole villages are to 
be seen studded with them. Apart fronr 
this argument, huts do not fall within the: 
definition of “ personal property,” as laid: 
down in the English law books; and as: 
it wag held, in the case of Thakur Chan~ 
dra Paramanik v. Ramdhun Bhuttachar- 
jee (c), that the “ option of taking to the 
building, or allowing the removal of the 
material remaining with the owner of 
the land in those cases in.which the 
building is not taken down by the builder 
during the continuance of any estate he 
may possess,” it would appear that huts 
cannot be considered personal property 
in this country; for, if they were, the op- 
tion spoken of could.not be 
the owner of the land in the even 
contemplated, as personal property 
always accompany the person of th 
owner. 

It would also be an anomaly to hold: 
that Small Cange Courts in the mofussit 
can attach thatched huts in execution of 
their decrees, if an action for recovery of 

ion of the same, or their value, be 
held not cognizable by the same Court. 

For the above reasons I think that 
huts should not be considered personal 
or moveable property in this country, 
and that no action for the recovery of 
the same, or their value, can lie ina 








(1) 8. 0. C. R., 29. 


e 
* Reference by the Judge of the Small Cause Court at Jessore, 


(a) Post, p. 614. 
(b) Post, p. 512, 


(0) B. L, R, Supl, Vol, Case No, 108 of 


1885? 
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held as moveable property, From this it appears that, before the 
first mentioned precedent was laid down, the Small Cause Cturt Narro Mian 
held, according to the last mentioned precedent, that straw houses 
were moveable property, and sold the disputed houses on the 
21st July 1868, and at the same auction-sales, the plaintiffs husband 
purchased the said houses. When there exists no doubt as to the 
regularity of the sale of the said two houses by the Small Cause Court 


Small Cause Court, and that huts onght 


not to be attached in execution of a 
decree of such a Court. The plaintiff's 
suit has accordingly been dismissed 
with costs contingent on the opinion of 
the Hon’ble Judges of the High Court. 

The opinion of the High Court was 
delivered by 


Pracoox, C.J.—We think that the 
opinion expressed by the Small Cause 
Court Judge is correct. 

We think that huts are not moveable 
property within the meaning of section 
19 of the Small Oause Court Act, and 
consequently that they cannot be seized 
in execution. , The word “moveable” 
in that sectionis used in contra-distine- 
tion to the‘word “immoveable” in gec- 
tion 207 The word used is “ moveable,” 

í removeable,” and that word does not 
_Ain our opinion comprehend everything 
which the judgment-debtor hag a right 
to remove. It means property which is 
capable of being moved in its existing 
state. A man bas aright to remove a 
house which is built upon his own land, 
but it could not be contended that a 
pakké house built by a man upon his 
own land is moveable property, because 
he has a right to remove it, and that the 
land itself is immoveable. If a 
house built upon a man’s own land is 
not moveable property, a house built 
upon land which ia rented from another 
does not seem to fall within the word 


hut. In any one of these cases a right 
to remove may exist, and the materials 
of which the erection is composed are 
capable of being removed, although the 
removal in one case would be attended 
with a greater degree of labor than in 
the other. But the question as to 
whether the property is moveable or 
not, cannot depend upon the amount of 
labor which is required to remove it. 

The words “personal property” in 
section 6 seem to be used in the sense 
of moveable property; for as regards 
Hindus and Mahomedans, there is no 
distinction between real and personal 
property, the distinction being between 
moveable and immoveable. That the 
word “ personal” is used in section 6 as 
referring to moveable property is borne 
out to some extent by section 19, which 
gives power to issue execution against 
the moveable property of the debtor, and, 
in the subsequent part of it, uses tho 
word “ personal” apparently in the sense 
of moveable. The words are:—‘If the 
warrant be directed against the move- 
able property of the judgment-debtor, 
it may be general against any personal 
property of the judgment-debtor where- 
ever it may be found within the local 
limits of the jurisdiction of the Court, 
‘or special against any personal pro- 
perty belonging to the judgment-debtor 
within the same limits, and which 
shall be indicated by the judgment- 
creditor.” 

There is no more reason why the 


“moveable.” If such a~house is not „Small Cause Court should have power 


moveable property, there seams to be no 
reason why a mud house should be held 
to be moveable property ; and the same 
reasoning appears to be applicable tea 


to seize in execution a hut erected upon 
small piece of land than it should have 
to seize the land itself. 
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by auction, agreeably to the “last mentioned precedent, which was laid 
Aen Mian dowa before the firat mentioned precedent, and when it does not appear 


the reversal of the said 


sale, or raised any objection thereto, this suis must proceed on the 
ground that the said sale is valid and regular, and must stand, ¢. e. the 
plaintiff's husband and plaintiff must be entitled to the houses which 
Were purchased at the said auction-sale.” 

Against „this decision the defendants appealed to the High 


Court. 


Baboo Nallit Chandra Sen, for the appellants, contended that 
the huts in question were immoveable property; that the sale by 
the Small Cause Court was without jurisdiction; and that the 


plaintiff’s husband purchased nothing. 


He relied on the case of 


Rajchandra Bose v. Dharma Chandra Bose (1). 


Baboo Chandra Madhab Ghose, for the respondent, urged that 
the huts were moveable property, and that the sale by the Small 
Cause Court was therefore valid. He cited the cases of Kasi 
Chandra Dutt v. Jadu Nath Chuckherbutty (2). and George 
Meares v. Achobur Sheik (3) in support of his contention. 


(1). Ante, p. 510. 
(2) Before Mr. Justice Bayley and Mr. 
Justice Macpherson. 


The 8th June 1868. 


KASI CHANDRA DUTT (PLAINTIFF) v. 
- JADU NATH CHUKERBUTTY (Dz- 
| FENDANT)* 


Baboos Mahini Mohan Roy and Atul 


„Chandra Mookerjee for the appellant. 


Baboo Abhai Charan Bose for the 


respondent. 


Barrsy, J.—Upon this special appeal 


‘coming on for hearing, respondent took 


the preliminary objection that this is a 


“case coming within the jurisdiction of the 


Small Canse Court, and that, under sec- 


“tion 27, Act XXIII of 1861, no special 
appeal would lie. e 


On referring to the plainf\we consider 
that this objection is valid. A 
ing the plaint read, we are clearly 
nion that the suit is one for “ person 
property, or for the value of such proper- 
ty” and for a sum not exceeding 500 
rupees, Therefore, under section 6, Act 
XI of 1865, the suit would clearly be 
cognizable by Courts of Small Causes. 

The plaint distinctly claims the materi- 
als, bamboos, post, veranda, &c. speci- 
fying that those materials appertain to 
four distinct thatched huts. It seeks a de- 
cree to break up and remove them, or, ag 
an'alternative, to obtain their value to they 
extent of Rs. 29-8 as that share, which 
plaintiffs: vendor by his sale transferred 
to plaintiff. 







(3) 8. C. C. R., 29. 


* Special Appeal, No. 2488 of 1867, from a decreas of the Principal Sudder Ameen of 
Tipperab, dated the 3ist July 1867, affirming a decree of the Moonsiff of that district, 


dated the 24th April 1869, 
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The Court (E. Jackson and MOOKERJEE, JJ)., owing to a 
conflict of opinion in the cases cited, referred the following pSints 
for the decision of a Full Bench :— | 

let.— Whether huts in this country are to be considered as 
moveable property within the meaning of section 19 of the 
Small Cause Court Act, or immoveable property ? ” and 

2nd.— When a Court of Small Causes had actually sold huts 
in execution of its decree, without any objection on the part of 
the judgment-debtor, whether the purchaser at such a sale 
acquires any title to those huts by virtue of such a purchase?” 


Before the Full Bench 


Baboo Nallit Chandra Sen, for the appellants.—Section 19 of 
Act XI of 1865 declares that a Small Cause Court may issue 
execution against the person or the moveable property of the 
judgment-debtor, and with respect to the latter against any 
personal property within the jurisdiction of the Court (1). 
There is no definition given in the Act of the expressions 

_ “moveable property ” and “ personal property.” ` 

In the Indian Succession Act X of 1865, immoveable pro- 
perty is defined to be “land, incorporeal tenements, and things 
attached- “to the earth, or permanently fastened to anything 
attached to the earth,” and property of every description, be- 
sides this, is declared to be moveable. In Act XX of 1866, 

F “ immoveable property includes land, buildings, rights to ways, 
lights, fisheries, or any other benefit to arise out of lands, and 


In no senge can such a claim be, iu our 
opinion, a claim to real property, but 
comes under section 6, Act XI of 1865, 
and thus by section 27, Act XXII of 

` 1861, no special appeal will lie. 

In this view we dismiss the special 
appeal with costs. 


~ (1) Section 19 of Act XI of 1865.— 
Wheu a decree is passed in any suit 
of the natare, and amount cognizable 
under this Act, the Court passing the 
docres may, at the same time that it 
passes the decree, on the verbal applica- 
tion of the party in whose favor the 
decree is given, order immediate execu- 
tion thereof by the issue of a warrant 


directed either against the person of 
the judgment-debtor if he is within the 
local limita of the jurisdiction of the 
Court passing the decree, or against the 
moveable property of the judgment- 
debtor within the same limits. If the 
warrant be directed against the move- 
able property of the judgment-lebtor, it 
may be general against personal pro- 
perty of the judgment-debtor wherever 
it may be fonnd within the local limits 
of the: jurisdiction of the Court, or 
“special against any personal property 
belonging to the judgment-debtor with- 
in the same limita, and which shall be 
indicated by tho jndgment-creditor. 
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things attached to the earth or permanently fastened to anything 
whith is attached to the earth; but not standing timber, growing 
crops, Dor grass,” and moveable property means “standing timber, 
growing crops, grass, fruit upon trees, and property of every other 
description except immoveable property.” In Act I of 1868, “ The 
General Clauses’ Act,” immoveable property means “ land, bene- 
fits to arise out of land, and things attached to the earth, or per- 
manently fastened to auything attached to the earth ;” and move- ° 
able property is defined to be “property of every description, 
except immoveable property.” , In the Indian Penal Code, Act 
XLV of 1860, “the words moveable property are intended to 
include corporeal property of every description, except land and 
things attached to the earth, or permanently fastened to any- 
thing which is attached to the earth.” 

All these Acts are of general application; and excepting 
perhaps Act XX of 1866, the definition of immoveable property 
in each of them, after mentioning certain particular things by 
name, concludes with the general words “ things attached to the 
earth, or which are permanently fastened to anything attached 
to the earth.” The fact that a thing can be removed from the 
earth would not make it according to these Dope Va 
property. The test is whether the thing can be removed in its 
existing state, without changing its nature. A hut is a thi 
permanently attached to the earth. -When it is removed, a 
not a hut, but simply a collection of materials. A hut would, 
according to these definitions, be immoveable property. These 
definitions, except the one in Act XX of 1866, are of general 
application and are the same. See Kajchandra Bose v. Dharmo 
° Chandra Bose (1), Rahini Kant Ghose v. Mahabharat Nag (2) 
(1) Ante, p., 510.° Judge of the Small Cause copi of 


(2) Before Sir Barnes Peacock, Kt, Chief Jessore :— 
Justice, and My. Justice Mitter. This isan action brought by the plain- 
os i tiff as auction-purchnser to recover from 
The Vith August 1868, the defendants the thatchod huts purchas- 
RAHINI KANT GHOSE (Prater) ed by him, or thoir value, under the cir- 
v. MAHABHARAT NAG AND OTHERS, cumstances mentioned in the plaint, 
(DEFENDANTS.)* which runs as follows :—~ 


Tne following case was submitted, for “ This is a snit for the recovery of Ra. 
the opinion of the High Court, bythe 30 which are due to plaintiff on account of 
* Reference by the Judge of the Small Cause Court at Jessore. 
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and Thakur Chandra Paramanik v. Ramdhun Bhuttachar- 
jee (1). 2 

The decision on the first point referred would settle the second. 
It may be urged by the respondent that the judgment-debtor 
acquiesced in the jurisdiction of the Small Cause Court, by 
not objecting ‘to the sale. When there is no jurisdiction, ac- 
quiescence or silence of a party cannot give a Court jurisdic- 
tion. 


Baboo Chandra Madhab Ghose for the respondent.—The 
subject-matter of suit is not a building of a permanent 
nature, such as with tiled roofs or mud walls, but an ordinary 
hut. Taking the definitions as given in the several Acts cited 


the huts, as the price thereof, pfrchased 
by him at an auction-sale, Plaintiff, 
in execution of decree No. 1311 of 
1866 of this Court against Maha- 
bharat Nag and others, cansed attach- 
“ment, of the three huts as per schedule 
aunexed at footy of the plaint, and 
having purchased them at the auction 
held of the Auts on the 14th Jaishta 
1274, for,/Rs. 19-12, by giving credit 
for this rae in the amount of the decree, 
went break and bring away the huts 
onthe 20th Jaishta, whon the defend- 

‘ants did not allow him to do so; and 
eA os the huts remained in the defend- 
ant’a occupancy, the plaintiff now 
seoks to recover the huts or the value 
thereof.” i 

One of the defendants, as regards one 
of the huts, pleads property in himself, 
and as regards the other two huis, not 
guilty: and the two other defendants 
plead not guilty. 

Although no question was raised that 
this was cognizable by this Court, I of 
my own motion took the objection, as 
it appeared to me that the snit did not 
fall within the definition of personal 
property in the sense in which that tenn 
is used in section 6, Act XI of 1865. I- 
therefore did not enter into the merits 


of the case; but as it is urged by tho 
plaintiffs pleader that actions like the 
present have been entertained by my pre- 
decessors, I think it proper to refer the 
question for the decision of the High Court. 

He referred to George Meures v. 
Ackobur Sheik (a), and Thakur Chandra 
Paramanik v. Ramdhun Bhuttacharjee (1). 

The judgment of the Court was deli- 
vered by 

Paacoogs, C.J.—We think that tho 
Small Cause Court Judge properly held 
that the suit as laid did not appear to 
fall within the cognizance of the Small 
Oause Court. It was brought for not 
allowing the plaintiff to remove the huts, 
in consequence of which the plaintiff 
sought to recover the huts or the value. 
If the huts belonged to the judgment- 
debtor, and were in his possession, and 
the plaintiff was put into possession of 
them by the officers of the Court, and 
the defendant afterward without any 
right took possession, and forcibly pre- 
vented the plaintiff from pulling them 
down, he might be liable to an action for 
damages. Nothing of the sort however 


Pii stated in the plaint. 


` (1) B. L. R., Supl. Vol., Case No. 108 
of 1865. 


(a) 8.0. C. Rul, p. 29. 
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by the appellant, the question is whether a hut is attached to the 


Narru Mian earfh, or permanently fastened to anything attached to the earth. 
Nann Rani A hut is not attached to the earth in the sense that a tree 


is, [Jackson, J.—See sections 233 and 235 of Act VIII 
of 1859 passed before the passing of Act XLII of 1860. The 
word house is used without stating what kind of a house. 
Coucn, C.J.— When does a house cease to be so, and therefore 
cease to be immoveable property ?] It depends upon the construc- 
tion of the building and the right of removal. [Coucn, C.J.— 
Would a house be moveable or immoveable according to the 
custom or agreement of the parties?] Yes. When the hut can 
be removed without injury to the soil. 

In the case of George Meares v, Ackobur Sheik (1), it was 
held that huts are generally regarded ag moveable property. 
In Kasi Chandra Dutt v, Jadu Nath Chuckerbutty (2), the 
same view was taken. According to these rulings, by. the 
general practice and custom, such huts are considered as move- 
able property. 

As to the second point referred in this particular.case, none of 
the parties doubted the jurisdiction of the Small Cause Court 
to sell the but at the time of the sale. The record shows that 
the judgment-debtor considered that the Small Cause \Court 
sale passed everything. ` A 


Baboo Nallit Chandra Sen, in reply.—In the case of George 
Meares v. Achobur Sheik (1), -the particular Se referred in 
this case was not raised. 

In the other case cited by the respondent, Kasi Chandra 
Dutt v. Jadu Nath Chuckerbutty (2), the question was 
whether a special appeal would lie, the suit being for the 
materials, and not whether a hut is moveable or immoyeable 
property. 

The opinion of the Full Bench was delivered as follows :— 


Coucn, C.J.—Two questifns have been submitted to the 
Full Bench in this case (reads). 


(1) S. 0. ©. R, 29, 7 (2, Ante, p. 512, 
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Section 19 of the Small Cause Court Act provides that, 1872 
when a decree is passed in any suit of the nature and ameunt Narro Mun 
cognizable under this Act, the Court passing the decree may Nano Rast. 
order immediate execution thereof by the issue of a warrant 
directed either against the person of the judgment-debtor, if he 
is within the local limits of the jurisdiction of the Court passing 
the decree, or against his moveable property within the same 
limits. Ifthe warrant be directed against the moveable pro- 
perty of the judgment-debtor, it may be general against any 
personal property of the judgment-debtor wherever it may be 
found within the local limits of the jurisdiction of the Court, or 
special against any personal property belonging to the judgment- * , 
debtor within the same limits, and which shall be indicated by 
the judgment-debtor. Now it is to be observed that, in the latter 
part of this section, there isa change in the phraseology; in- 
stead of the wards “ moveable property,” we find “ personal 
property.” But I think that the words “ personal property” are 
used synonymously with moveable property. and in their proper 
sense, namely to mean goods, money, or other things of a like 
nature which may attend the owner’s person wherever he thinks 
proper {6 go; they are not used in the sense in which they are 
used jí English law where some things are-included that cannot 
be-moved. On this account I think that the words do not ex- 

Éad the meaning of the words “ moveable property.” We 
have, therefore, to consider whether huts in this country are 
moveable or immoveable property, The distinction between 
moveable and immoveable property is well known te the laws of 
all countries, but it is not so strictly observed in English law. 
‘What is moveable property ? Physically, moveable things are 
such as can be moved from the places which they presently 
occupy, without an essential change in their actual natures, and 

_immoveable things are such as cannot be moved from their 
present places, or cannot be moved from their present places 
without an essential change in their actual natures. For in- 
stance, .a field is immoveable, because it cannot be moved; a 
house also is immoveable, not because it cannot be moved, but 
-because it cannot be.moved without an essential change in its 
actual nature. You can move a house; but if you do, there is 
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-1872 an essential change in its nature. The materials remain, but it 
Narro Mam ig ne longer a house. So, when you remove a hut, you take 
‘Naro Bawi away the materials of which it is built; but there is an essential 
change in their nature; and between a house and a hut, there 
is only a difference of degree. They are both attached to the 
ground, both capable of being moved, but neither can be moved 
without undergoing an essential change in its actual nature. .. 
The distinction between moveablé and removeable, which is 

referred to by Sir Barnes Peacock in his judgment in the case 
of Rajchandra Bose v. Dharmo Chandra Bose (1) is noticed in 
the English case of Lee v. Hisdon (2), Any one acquainted 

. * with the decisions of the English Courts will know the great 
difficulty of making a distinction between moveable and immove- 
able property in the case of fixtures, which, although coming 
within the definition of immoveables, belong to the executor 
and not to the heir, and, in the case of a lessee becoming 
a bankrupt, belong to his assignees, and not, to the lessor. 
In the case of Lee v. Risdon (2), the question, what are immove- 
ables; arose in a technical way upon the form of a pleading. The 
question was whether the price of fixtures to a house. could be 
recovered under a declaration for goods sold and delivered. The 
Court held that they could not. Chief Justice Gibbs in his judg- 
ment says:—‘ I was struck by one proposition of the Solicitor- 
General, that these (the fixtures) would pass to the executors, 
because the line is drawn the strictest, as Lord Ellenborough, ~ 
CJ., observes in Elwes v. Mawe (3) between heir, and exe- 
cutor; and „whatever is fixed cannot be severed. And, it is 
to be recollected, that the right between landlord and tenant 
does not altogether depend upon this principle, that the articles 
continue in the state of chattels; many of these articles, 
though originally goods and chattels, yet, when affixed by the 
tenant to the freehold, cease to be goods and chattels by becoming 
part of the freehold.” And, continuing, he notices the distinc- 
tion made by Sir Barnes Peacock in his judgment in the case of 
Rajchandra Bose v. Dharmo Chandra Bose (1) between move- 
ables and things which there is a right to remove, saying :-— And 
though it is in his power to reduce them to the state of goods 

(1) Ante, p. 610, (2) 7 Taunton's Hep., 188. (3) 8 East, 38. 
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and chattels again by severing them during his term, yet until 1872 
they are severed, they are a part of the freehold, as wainstots Marro Musa 
screwed to the wall, trees in a nursery ground, which, when Naso Baws. 
severed, are chattels, but standing, are part of the freehold.” 
The rule stated is that these things which are called fix- 
tures, ag soon as they are severed become goods and chattels; 
but so long as they remain attached to the freehold, they are 
immoveable property. 
There are several decisions that seem to have favored the view 
that, in considering whether huts are moveable or immoveable pro- 
perty, the usage of the country must be taken into consideration. 
At one time during the argument, I was inclined to take this . 
view of the question, but after considering the matter, it seems to 
me that the actual annexation and total disconnection of the 
thing is the most certain aud practical rule. A departure from 
‘the ordinary meaning of the word moveable will introduce 
many difficulties. In each case it will be necessary to enquire 
whether, by the custom of the district, or sometimes of a 
trade, the thing annexed to the land can be rightfully removed. 
For these reasons I would answer the first question which has 
been submitted to us by saying that huts are not moveable 
property’ within the meaning of section 19 of Act XI of 1866. 
Bat I wish to notice a decision of the High Court of Bombay 
# Káshidás Govindbhái v. The B. B. and Ç. I. Railway Com- 
pany (l)to which I was a party, which seems to conflict with my 
opinion in this case. In that case it was held that a suit for 
damages for injury to crops is a suit for damages for injury to 
personal property’ within the meaning of clause 2 of section 
1 of the Limitation Act. In coming to that conclusion I had 
in my mind the English law as to standing crops, and which 
is stated in Williams on Executors, page 670, note (1) :— 
“ They are, in fact, not only in this respect, but in most others, 
looked upon as chattels; for the rule seems now to be 
established that all those vegetables which go to the execu- 
tor, and not to the heir, areefor most purposes considered 
mere chattels. They may consequently be seized and sold 


(1) 6 BomeH. C, Rep., 114, 
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under a fleri facias, and the sale of them while growing. is 
not%a contract or sale of any lands, tenements, or hereditaments, 
or any interest in or concerning them, within the 4th section . 
of the Statute of Frauds; but a sale of goods, wares, and 
merchandize within. the meaning of the 17th section.”. The 
learned author then refers to several decisions of the English 
Courts in which this was held. It was for this reason that» 
in applying the Limitation Act, I considered that growing 
crops should be held to be personal property. It was a choice 
between one year and six years.as the period of limitation. If - 
the crops were cut, although still on the ground, the suit would 
have to be brought within one year; butif the injury were done 
to them while standing, although about to be cut, and'they were 
not to be considered as personal property, six years would be 
allowed for bringing the suit. This will not be so under the 
new Law of Limitation (1). And the propriety of the decision is, 
I think, shown by the Registration Act, 1866, having defined 
moveable property as including growing crops. - Possibly, if I 
had to consider the question again, I might feel obliged to 
adhere to the strict meaning of personal property, and hold 
that it does not include standing crops, and takè the con- 
sequence of anomaly in the periods of limitation resulting from it. 
I have thought it desirable to advert to this case to sho 
what extent that ruling went should the case come to be citeh, 
hereafter as an authority. I think it is possible that, in passing 
the General Clauses’ Act I of 1868, property of this description 
was overlooked. 2 

. As to the second question which has been referred to us, I am 


-of opinion that the purchaser acquires no title to huts by a 


sale in execution of a decree of s Court of Small Causes. Such 
Court has no jurisdiction to deal with immoveable property, and 
no title can accrue to the purchaser by the sale of property which 
the Court has no jurisdiction to sell. 


Grover and Mitrer, J.J., c&ncurred. 


(1) Act IX of #871. 
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L. S. Jacxson, J.—I concur in the answer given by the 
learned Chief Justice and generally in the reasoning on which 
the answer to the first question is rested. 


MacPuHeErson, J.—I concur in the proposed answers. But I 
desire to rest my decision that “ huts” are “ immoveable” on the 
ground that they are “houses,” and that in Act VIII of 1859, 
houses are classed with land and other immoveable property, 
Act XI of 1865, section 47, declares that, except as provided 
by that Act, the Code of Civil Procedure shall apply to cases in 
the Small Cause Courts, It is enacted in section 233 of 
Act VIII of 1859 that, “when the property shall consist 
of goods, chattels, or other moveable property,” attachment 
shall be made in a particular manner. Similarly provision is 
made in section 236 for cases in which “the property shall 
consist of lands, houses or other immoveable property.” And 
these two expressions occur in various other sections of the 
Act. From this we may take it that, under the Code of 
Civil Procedure, and consequently under the Small Cause Court 
Act (1), lands, houses, and the like are “ immoveable ” property, 
while goods and chattels are “ moveable.” According to this 
definition, if a hut, such as is the subject of the present 
rsrence is to be deemed “a house,” then, nodoubt, it is 
‘immoveable ” property, and not liable to attachment by the 
Small Cause Courts. But the question is whether such a 
hut is a house within the meaning of section 235, or whether 
it comes under the head of goods, chattels, or other “ move- 
able” property. It may be contended that this is a question 
to which no certain general answer can be given, and that 
everything will depend on the circumstances of each parti- 
cular case. It may be said that, if the hut is of a permanent 
character, solid and lasting in its construction, it is a house falling 
under the head of “immoveable” property ; and that on the 
other hand, if itis not solid or permanent in its construction, but 
can be readily removed and exected elsewhere, it is not such a 
house as is “immoveable” property. Such “ huts” have, in fact, 


(1) Ağ XI of 1865. 
68 
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. 1872  notalways been deemed identical with houses. Thus, in Act VI 
Narru Mian of 1863 (B. C.), section 55, we have the expression “houses, 
Nann Rawr, buildings, lands, and huts,” and a like use of the word huts occurs 

- in other sections of that and others of the Bengal Municipal Acts. 
But it appears to me to be impossible to say that a common hut, 
whether its walls be of mud or of mat, is not for ordinary purpos- 
es a house, and I think that we are not justified in introducing 
modifications and limitations into the definition given in Act 
VIII of 1859, when there is nothing to lead to the conclusion 
that the Legislature intended that the word house should not be 
read in any other than its widest sense. And, doubtless, by- 

e ° reading it in its widest sense we avoid a vast sea of difficulty, 
inasmuch as no other certain rule can be laid down: and -any 
departure from it would necessitate a special enquiry in each 
case, before it could be determined whether any particular hut 
was or was not “ immoveable.” 

_ There is to my mind considerable difficulty in dealing with this 
question. In George Meares v. Achobur Sheik (1), Bayley and 
Morgan, JJ., said:—“ We understand, from the statements in 
the case, that the huts are made by the ryots, and afterwards ‘at 
will removed by them; that the construction of the huts is not 
solid or permanent; and that, according to the eh ale 








and understanding of the people of the district, such huts 
treated and regarded as moveable property. Under such circum- 
_ 8tances we are of opinion ‘that, according to law, such huts eS 

moveable property.” And the same view of the matter has been 
taken substantially by the Court in several subsequent cases, 
So, according to the practice of the Calcutta Court of Small 
Causes, mat huts have for many years been treated as personal 
property, as goods and chattels, and have been seized and sold in 
execution of decrees of that Court. This practice has been 
based on the fact that hutsin‘Calcutta are not usually perma- 
nent or solid in their construction, consisting merely of posta, 
mats, and thatch, removeable easily and at will, the custom of the 
place treating them always in tha case of tenants, as the property 
of the tenant who erects them, and not as the property of the 


a) 8. CC R., ap. 
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landlord, or asin any way following the land. In Temple's 


“ Practice of the Calcutta Small Cause Court,” publishell in 
1860, it is stated that it was at one time the practice to seize tiled 
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and thatched huts under the Writs of the Court of Small Causes, * 


but that the practice had been altered (1). I believe that I am 
correct in saying that the old practice, if ever really departed 
from, has been revived, and has been uniformly followed for years 
‘past, in fact, ever since about the date of the publication of 


_ Mr. Temple’ 3 work. It is to be borne in mind, however, that the 


aleutta Small Cause Court has a procedure of its own, under 

i bt. ËX of 1850, which differs widely from that of the Code of 

ivil, Procedure, and that the High Court on its original side, in 

kecitting decrees under the Civil Procedure Code, does not in 
actice treat huts as moveable property. 

The presént, reference has arisen out of’ a decision of 
cock, C.J. | and Mitter, J., to the effect that huts are 
‘moveable ” property. This was in the case of Rajchandra 

“nash Dharyha Chandra Bose (2). The same question had 
Dany tos. 

Kant Ghose v. Mahabharat Nag (3), but in that case 

> one way or other was expressed by the Court on 


ə 
oyy Jo t Di I prefer to base my decision that huts are 


1g eae na 7 Te upon the ground that they are houses; and that in 
a 


toy a of 1859, houses are classed with land and other immove- 
able property. Ido not base my decision on the ground that a 


. hut is attached to the earth, nor on any of the various definitions 


of “moveable” and “immoveable” property. The words have 
been defined in no less than five different Acts (namely the 
Penal Code, the Succession Act, the General Clauses Act, the 
Registration Act, 1866, and the _ Registration Act, 1871), and 
no two ofthe definitions given are precisely the same. 


Barrer, J.—I concur in the views expressed by Mr. Justice 
Macpherson in his judgment, I think that, although the former 
decisions were based on the pr evalent custom, still the proper 
definition of a hut occupied as a house is that it is immoveable 
property. x 

(1) At p. 116, (2) Ante, p. 510. (8) Ante p. 614, 

. 69 . 


‘afore the same Judges a short time previously in the case _ 
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Before Mr. Justice Bayley and Mr. Justice Markby. 


KRISHNA CHANDRA SANDYAL CHOWDHRY (Daranpanr) v. 
HARISH CHANDRA CHOWDHURY (Pratxtire.)* 


Parties to a Suit—Suit for a Deolaration of Right to participate in a Perma- 
nent Settlement of a Mehal resumed under Regulation II of 1819 and 
Jor Possession—Limitation— Cause of Action. 


Char land was held by the proprietors of the adjoining estate. The chur was 
resumed by Government in 1835, and declared to be liable to assessment under Re- 
gulation If of 1819. The recorded proprietors of the adjoining permanently settled 
estate, to. which the chur was a contiguous accretion, refused to make a permanent 
settlement with Government at the rent demanded. The chur was then held 
khas by Government for some time, aud subsequently leased out for temporary 
periods to strangers. In these temporary leases Government reserved the proprie- 
tors’ rights to come in and take a permanent sottlement on the expiry of the 
temporary settlements, and also reserved an allowance of 10 per cent, on the rent as 
malikana on their account, which sum had been kept in doposit in tho Collectorate 
treasury. In 1867 the Government made a permanent settlement with the defend- 
ant, one of the recorded proprietors of the contiguous estate, of the entire chur, 
and refused the application of other shareholders in the estate to be joined in the 
settlement. The Collector at the request of the defendant applied the tt 
trensury in satisfaction of the Government revenue. An unsuccessful sharehold 
brought a civil suit against the defendant for possession and a declaration of his 
right to participate in the settlement. Held, that it was not necessary to make 
Government o party; that the suit was not barred, the period o 





A CERTAIN piece of land had been formed in the river Bur- 
hampooter, close to the permanently-settled estate of Roghoram- 
pore, which was held by the proprietors of this estate. On 
the llth July 1835, Government resumed this land under 
Regulation II of 1819, as forming no part of the permanently- 
settled estate of Roghorampore. The old proprietors objected 
to the resumption on tke ground that the land was a mere 
re-formation on the original site ef a portion of their estate which 


* Special Appeal, No, 869 of 1871, from the decree of the Subordinate Judge 
of Mymensing, dated the 27th April 1871, modifying the decree of the Moonsiff 
of that district, dated the 13th May 1870, 


. t 
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commenced from the date of the settlement with the defendant. L or er WON 
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had been washed away. The resumption officers held. the land 
in question was not a re-formation, being surrounded by a $ota 
(water channel), After resumption the land remained in the 
khas possession of Government up to 1841. From 1842 to 1867 
the land had been leased by Government, by three successive 
leases, to parties, who were strangers and had no concern with 
the permanently-settled estate of Roghorampore. In these 
temporary leases the Government reserved an allowance of 
10 per cent. on the rent settled with the lessees as malikana 
: due to the recorded proprietors of Roghorampore, which how- 
ever was not paid to them, but kept in deposit on their account 
in the Collector’s treasury; and in every one of the temporary 
. a clear and distinct reservation of the rights of the 
come in and take the permanent settlement on 


















emporary settlement was recorded. In 1851, 
totice to them to come in and take a settlement, 
handra, the father of the present plaintiff, ap- 
representative of the maliks and refused on 
o take a settlement at the jumma fixed. On 
f July 1867, Krishna Chandra Sandyal, who was 
me one of the recorded proprietors of the estate 
orampore, having an 8 annas share in it, obtained a per- 
ent settlement of this land from Government. The plaintiff, 
Harish Chandra Chowdhry, who was also a shareholder 
with Krishna Chandra Sandyal, applied to the Collector 
to have his name entered as one of the grantees of the settle- 
ment along with Krishna Chandra. ‘This application was reject- 
edon the 1st December 1868, and the order of the Collector was 
upheld by the Commissioner. After the settlement with him, 
Krishna Chandra applied to the Collector, and got the malikana 
in deposit in the treasury to be taken in lieu .of Government 
revenue. The plaintiff thereupon brought this suit against the 
defendant Krishna Chandra Sandyal for a declaration of his 
right to have a settlement jointly with the defendant to the 
extent of an 8 annas share, which he alleged was his share in 
the estate Roghorampore, on the ground that the land was 
a chur and a contiguous accretion to the estate Roghorampore. 
The plaintiff also asked for possession, 
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The defence of Krishna Chandra Sandyal was that the suit 
wasbarred by lapse of time; that such a suit would not lie, as 
the plaintiff's ancestor had failed in the resumption proceedings to 


. establish that the lands were a re-formation ; that the plaint was 


vague, and not explicit; that the Government having become 
an absolute proprietor of the land after resumption, a Civil 
Court could not deal with the acts of Government as proprietor ; 
that the chur was not a contiguous accretion at the time of its 
formation, but an island thrown up in the middle of a navigable 
river; and that the plaintiff was not entitled to an 8 annas share 
in the estate of Roghorampore. The other defendants were 
added as parties to the suit under s. 73 of Act VIII of 1859, 
and objected to the plaintiffs title and to his obtaining 
sion of the share claimed. 

The Court of first instance, after taking evi 
parties, rejected the plaint on the ground that it 
in the manner prescribed by s. 26 of Act 
The plaintiff appealed, and the Subordinate Ju 
the plaint was not so vaguely worded that it must 
and that the suit was not barred, either by the res 
ceedings, or by the law of limitation. On the merits 
that the chur was not an island at the time of its form 
but a contiguous accretion to the estate of Roghorampo 
and that the plaintiff was entitled to a settlement and possession 
of a 4 annas share in the chur, and not 8 annas as claimed by him, 
He accordingly gave the plaintiff a decree for a 4 annas share. 


` Krishna Chandra appealed, 













Baboos Kali Mohan Das and Hem Chandra Banerjee, for 
the appellant, contended that the Government was a neces- 
sary party. Since 1836 the plaintiff has not been in possession ; 
his cause of action dates from the order of resumption, which was 
more than twelve years prior to the date of suit. Before any 
question of title can be gone into, the plaintiff must show that, 
within twelve years of the institution of this suit, he was in 
possession—Kali Chunder Chowdhry v. Monikurnika Chow- 
dhrain (1). 

(1) W. R, Jany. to July 1864, 149, 
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The effect of the resumption was to make Government an 

absolute proprietor of the lands; The plaintiff’s ancestor por- 
tested the resumption, and there was an adjudication by -the 
Special Commissioners that the land was an island, and that 
adjudication was final, Reg. ILI of 1828, s. 4, cl. §&. Whatever 
rights the plaintiff thad, were extinguished by the resumption. 
The reservation by Government of an allowance of 10 per cent. 
on the rent, as malikana for the recorded proprietors was an act 
of grace of which the plaintiff or his ancestor never availed 
themselves, and the application of the amount in deposit by the 
Collector, after the settlement in 1867, at the instance of 
Krishna Chandra towards the payment of the Government 
revenue of the new settlement, was not any recognition on the 
't of Government of any title or right of possession on the 
> plaintiff. Further in 1851 the representative of the 
Roghorampore refused to make a settlement on the 
anded, 
‘Aff could not have brought an action to compel 
to make a settlement with him— The Government 
Pokharun Singh (1). He cannot then sue the party 
om Government has settled. A Civil Court bas no 
er to declare that a property which has been resumed was not 
able to be resumed. The decision of the revenue authorities 
that the chur was an island, cannot be disputed in a Civil Court. 
‘This land cannot be a contiguous accretion, for such an accretion 
cannot be resumed; see Regulation XI of 1825, which declares 
who is to be the proprietor of such an accretion. 

But assuming that the chur is a contiguous accretion, then 
according to Mussamat Budrunnissa Chowdhrain v. Prosunno 
Kumar Bose (2), there must be a finding that the chur was con- 
tiguous at the time of its formation, before the plaintiff can suc- 
ceed. The finding of the Court below does not go to that 
extent, nor is there any evidence thatthe land is an accretion 
at all. 











The Court desired the pleafler for the respondent to confine 
his argument to the question whether the suit was barred. 


G) 7W.R, 66, ‘ (2) 6 B. L. R. F. B., 255, 
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Baboo Nallit Chandra Sen for the respondent. 
Regulation II of 1819 and the resumption rábakárí (record) 
simply declare the right of Government to assess the land. 


v». + The proprietary right of the proprietors of Roghorampore was 


Hara 
CHANDRA 
CHowDEBRY. 


never denied, and accordingly malikana had been reserved for 
them by the Government. 

By the resumption the plaintiff’s right to possess on agree- 
ing to pay the revenue asked was not lost. The plaintiff does 
not dispute the right of Government to assess the land. So 
long as there was no permanent settlement, possession was not 
affected. The plaintiff has brought his suit within 12 years of 
the date of the permanent settlement. The simple question is 
what is the plaintiff’s cause of action? In this case it is the per- 






manent settlement with the defendant Krishna Chandra Sandy 
From 1835 to 1867 the Government and the plainti 
The temporary leases given 
ment from 1842 to 1867 expressly recognised the r 
proprietors of Roghorampore to obtain settlem 


in a hostile position. 


of the leases and to malikana. 


Baboo Kali Mohan Dass in reply cited Golach 
Chowdry v. Ali Mollah (1) and Bhihu Sing v. The 


ment (2). 


(1) Before Mr. Justice}Bayley and Mr. 
Justice Hobhouse. 


GOLACK CHANDRA CHOWDHRY 
AND OTHERS (PLAINTIFFS) v. ALI 
MOLLAH AND OTHERS ( DEFEND- 
AN'TS).* 

Baboo Srinath Banerjee for the appel- 
lants. 


Moulvie Syud Murhamut Hossein for 
the respondents, 


Barrer, J.—I am of opinion that this 
special appcal must be dismissed with costs. 
The ground taken by the plaintiff, spe- 
cial appellant, is that, when he had for a 
long time been in possession of the lands 


* Special Appeal, No. 2976 of 1868, from a deeree of the Subordinate J udge of Chitta i 
gong, dated the 27th June 1868, modifying a decree of the Moonsiff of that district, 


the 20th November 1867. 













in dispute, and had also, as an iardar, a 
temporary settlement for five years, and 
had no notice of tho settlement with Ali 
Mollah, the lower Appellate Court was 
wrong in dismissing his case. 

I am of opinion, however, that the Jon 
possession of the plaintiff has in no 
been found as a fact by the lower 
late Court, nor do I find that the 
long possession of the plaintiff 9 
a title to settlement was er LD 
before the lower Appellate 
irrespective of all this, loin 4p 0d 
itself does not give a titlo{_ 
if the parties, asking for 
‘ 

(2%) See post, p. 529. 
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Marrey, J.—The facts, as far as I have been able to gather 
them in this case from the statement of the pleaders, ard as Knisnaa 


do not comply with the requirements of 
the law. 

Now, by the law on this point, it is 
laid down that on issue of a notice, calling 
parties to settlement, all persons having 
any claims of any description are requir- 
ed to come forward and assert their res- 
pective claims to that settlement, but in 
the present case nothing has been shown 
that when the settlement took place the 
special appellant complied with the re- 
quirements of the law. 
yn this view I would dismiss this spe- 
appeal with separate costs to the 
mmment and the other respondents 








Bayley and Mr. Justice 
‘acpkerson. 


Mr. Woodroffe (with him Baboo Ta- 
rak Nath Sen) for the appellants. 


Mr. G. Gregory (with him Baboo Kri- 
shna Kishor Ghose) for the respondents. 


Barrer, J.—This application for re- 
view of our judgment is made on the 
following grounds :— 

lst,—That we were wrong in holding 
that the Government has any such abso- 
lute power in it as to entitle it to refuse 
a settlemont with on ex-lakhirajdar 
whose ‘lands have been resumed under 
Regulation I of 1819. 

2ndly.—That we were also wrong in 
affirming the order of the lower Ap- 


absolute power of refusal, the plaintiff 
had no lecus standi in Court. 

Srdly.—That we were wrong in hold- 
ing that limitation barred the suit, as 
the cause of action arose from the date 
on which settlement was made with Jai 
Prakash Sing on the 28rd December 
1862, and this suit was instituted within 
three years of that date, viz., on the 22nd 
December 1865. 

It is stated by the lower Appellate 
Court that this land was resumed upon 
the rebellion of. one Ekbal Ali, but 
when, is not stated nor shown to us. In 
fact, however, nothing has been pointed 
out to us to indicate that such was the 
cause of resumption. On the contrary, 
itis clear that, on the 22nd May 1826, the 
lands were resumed under Regulation IT 
of 1819 on account of the plaintiff’s 
predecessors being unable to show that 
they held the land rent-free under any 
grant or title whatever. 

The Government seems at first to havo 
held the resumed lands khas, and then on 
the 22nd September 1840, a twenty years’ 
settlement was made with parties alleged 
to be co-sharers with the plaintiff, but 
not with the plaintiff, 


On the 32nd September 1847, viz, 
during the currency of the twenty years’ 
temporary settlement, a petition was 
made by the plaintiff’s predecessors beg- 
ging that s settlement might be at once 
made with them, and if that could not be 
granted owing to the temporary settle- 
ment then existing and in force, there 
might be a recognition of their right to 
settlement, that is to say malikana might 
be allowed to them. This petition was 
refused by the Collector, who stated 
that he could not break in on the tempo- 
rary twenty years’ settlement, but that if 


pellate Court which: held that, on the «the petitioners had any claim, they might 


ground of the Government having such 


take such further steps as they thought 


* Application for Review, No, 205 of 1868, against the judgment of Mr. Justice Bayley 
and Mr, Justice Macpherson, on 11th June 1867 in Special Appeal No. 1622 of 1869, 
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follows :—In the year 1835 certain land held by the zemindars of 
Ro@horampore was resumed by Government as not comprised 


proper after the twenty years had expired ; 
and that due enquiry would then be made, 
This order of rejection was upheld by 
the Commissioner in 1848, and it appears 
that the proceedings finally went in ap- 
peal to the Board of Revenue, who finally 
rejected the petition on the 22nd Septem- 
ber 1849. . 

The learned Counsel, Mr. Woodroffe, 
states that tho ex-lakhirajdar has pre- 
ferential title to settlement, and cites 
aa. 7, 8, and 17 of Regulation XIX 
of 1793. Both sections relate to grants 
before lst December 1790, and here 
there is no such grant shown. More- 


` over, s. 7 only enacts that the lands 


resumed shall be independent talooks 
paying revenne to Government, and 
B. 8 gives the rules for the settle- 
ment with the proprietor of the zemin- 
dari after eurvoy and measurement. 
S. 17 states that a grant for land to be 
held exempt from the payment of re- 
venue shall, if it has been forged, &c., 
“be adjudged null and void as far as 
regards tho exemption of the land from 
the payment of revenue, and the land 
shall be subjected to the payment of 
revenue accordingly.” But I do not 
rend 8. 17 to say, or to mean that 
therefore settlement must, as a matter of 
course, bo made with the ox-lakhirajdar, 

Ol. 4, 8. 21, Regulation II of 1819, 
is next mentioned. That clanse states 
that, after resumption, information 
should be given to the agent of the ex- 
lnkhirajdar, and the revenue authorities 
shall proceed to make the assessment nc- 
cording to the law in force. That clause 
gives no title to settlement by any terms 
in it to an ex-lakhirajdar. 

8. 5, Regulation XIIE of 1825, 
has been next quoted, but that section 
enacts that it shall be competent to the 
Governor-General in Council in con- 
sideration of certain circumstances, such 
as long possession, to continue a talook- 
dar or a lakhirajdar in possession, 


3 


Then s. 15, Regulation VII of 1822, 
has been quoted as enacting that 
Courts of Justice shall have full power 
to decide what claimants have the best 
title to settlement. But reading that 
and the preceding section together, it 
is quito clear that the meaning of that 
section is that which is admittedly recog- 
nized, viz., that if A and’B respectively 
claim a settlement before a settling 
officer, the settling officor shall, looking 
to the possession of the party, decid 
which of thom is entitled to a sottlem 
and refer tho other party to a Civil 
for adjudication of his alleged righ 

The learned Counsel á 
rules of tho Board of 
ment, and varions pro 
in the Gya Collectoral 












accept the jamma, and 
conditions of the settleme 
no doubt that this in the 
partment is the recognized ad 
tive and executive rule and p 
which settlement officers ordinarily 
low ; still thero ia nothing shown in th 
Regulations of Government, which pre- 
scribes that, if the Government, for some. 
reason of its own, declinea to make a 
settlement with the ex-lakhirajdar, there 
ig any provision of law which compels 
Government under a decree of the Civil 
Court to make a settlement with the 
ex-lakhirnjdar, whether ho wishes or 
nok, On this point, therefore, I do not 
gee any reason to alter the decree already 
passed by us in this case. 

The case of Hurree Ram Bukshee v. 
Ram Chunder Banerjee (a) merely states 
that the Resumption Courts only declare 
Jand liable to assessment, and do not 


“decide conflicting proprietary rights be- 


tween parties, and that such claim ap- 
pertains to the Civil Courts. f 


(a) S. D. A., 1850, 407, 
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within the limits of their permanently-settled estate; the land __ 1872 
being i in fact a recent alluvial formation. After the resumptjon, guans 
_ the land in question remained under khas collection until 1842, Eni 
when a temporary settlement -was made with persons who had ee 
no previous interest in the property. Subsequent temporary puma 


settlements of a similar character were made until the year 1867, 
when a permanent settlement was made with the defendant in 
this suit, ‘who is the owner of an 8 annas share of the zemindari. 
In each of these temporary settlements, a calculation was made 
of malikana at 10 per cent. on the jumma due to Government, 
and the sum so arrived at remained in deposit in the Collectorate 
‘treasury to the credit of the maliks. When the permanent e 
settlement was made with the defendant, this sum was at his 
request applied in satisfaction of the Government claim for 
revenue under the settlement. 
The plaintiff now sues to have it declared that he, as owner 
of an 8 annas share in the zemindari, is entitled to a share in 
that settlement. 
The lower Appellate Court has given the plaintiff a declara- 
tion that he is entitled to a 4 annas share only. 
The, defendant has appealed, and the points which he has 
urged’ are, that the suit is barred by limitation; that there was 
eqidonee that this land formed as an accretion to the main 
fiend ; that, on the contrary, it was resumed by Government as 
* anisland; and that the Government had therefore a right to 
make a settlement with any one they pleased ; that no such suit 


. On the point of limitation, I think it 
is clearly laid down that when, as here, 
a party claims malikana, which is well 
known to be. in other words a claim for 
recognition of right settlement on the 
ground of being an ex-proprietor, and 
his title to settlement and to proprietary 
right are rejected, the order of rejection 
could only be set aside by a suit brought 
within three years of that time. It is 
quite clear that, after the refusal of the 
recognition of plaintiff ’s right to settle- 
ment (which is urged on the ground of 
his being an ex-lakhirajdar) in 1849, 
no steps were taken by him to suee He 


is therefore in my opinion barred by 
limitation in the present suit. On that 
point, therefore, I do not think it neces- 
sary to alter the decree passed by us. 

This application will, therefore, be 
rejected with costa. Separate costs to be 
allowed to Government. 


Macenzrson, J.—I concur in rejecting 


this application for review. My reasons 


are stated in the judgment I delivered 
at the hearing of the appeal, and I do 
not see any cause to alter the opinion I 
then formed. The application will be 
refused with costs. 
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as the present would lie; and that at any rate the Government 
ought to be made a party to the suit. 

With regard to the two last points, I think they are easily 
disposed of. Without going minutely through the language of 
the Regulations, I think it quite clear that it has been the in- 
variable practice in this country to allow a person who alleges 
that he is entitled to a permanent settlement to come into the 
Civil Court to obtain a declaration of that right; and that the 
Government has invariably recognised the right so declared by 
making or altering the permanent settlement accordingly. The 
Government moreover has no sort of interest in such a suit, the 
remedies which they have making it almost entirely a matter 
of indifference to them with whom the settlement is concluded. 
And though, under some circumstances, it might be convenient 
to make the Governmenta party to the suit, and though this 
has been sometimes done, it is by no means, as far as I can 
discover, the invariable practice to do so. I think, therefore, 
we ought to hold that the suit will lie, and that the omission to- 
make the Government a party is not a ground for dismissing the 
suit 

With regard to the second objection that there was no evi- 
dence that this land formed as an accretion, and that it-was 
resumed by Government as an island, so that they had the right 
to make a settlement with whom they pleased, I think the judg- 
ment of the lower Appellate Courtis satisfuctory upon that point. 
I think the reasoning is perfectly sound, and, as fur as I have seen, 
fully justified by the facts that the Government have all along 
treated this, not as land which they had an absolute right 
to dispose of as they pleased, but as land over which the 
zemindars of the neighbouring zemindari had a prior right of 
settlement, This can only have been on the ground that the 
land in question was an accretion to their estate. 

The remaining objection, which is that this suit is barred by 
limitation, is one which is not altogether free from difficulty. 
Had this been res integra, I should have had some doubt whether, 
under the circumstances of this case, the zemindars of this 


zemindari had not altogether lost their right to demand from 
the Government that a settlement sould be made with them. 
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It appears that in the year 1851, a notice was issued to them to 1872 
come in and take a settlement, and that Shambu Chandra, See 
the father of the present plaintiff, appeared as the representa- oo 
tive of the maliks on that occasion, but that he refused on their v. 

. Harisn 
behalf to take a settlement at the jumma fixed. Now the pro- Cnanpra 
prietors of this.zemindari were no doubt entitled to this accre- Emer: 
tion, but subject, nevertheless, to assessment of revenue under 
Regulation II of 1819, and the other Regulations in force; and 
looking to the general tenor of the Regulations upon this 
subject, specially to Regulation VIII of 1793, s. 44, and 
Regulation KIX of 1793, s. 8, I should have been inclined 
to think that the zemindars having once refused a settlement , 
their right was gone; but the tenor of the decisions and the prac- 
tice of the revenue authorities appear to be otherwise. As far 
as I can ascertain, the practice has been to recognize the right.of 
the zemindar to come in and claim a settlement of any accretion 
to his estate as in no way interfered with so long as only tem- 
porary settlements are made with other parties, provided always 
that the proprietary right of the original zemindars has been 
recognized. Several cases, Gooroopersad Roy v. Sunduloonissa 
Bibi (1); Monthurniha Chowdhrain v. Kali Chunder Chowdhry (2), 
Ram ‘Monee Chowdhrain v. Mouloie Myenooddeen (3), Gour- 
kissen Deb v. Ramkanye Deb Roy (4), Ramaisher Singh v. 
Pao Zalim Singh (5), Mohammed Mohiboollah v. Mahomed 

Ataoollah (6), and Bheema v. Pahlad (7), to this effect are 
collected in Thomson on Limitation, 2nd edition, page 154. The 
decision of Norman and Seton-Karr, JJ.,in The Government v. 
Tekatt Pokharun Sing (8) is distinguishable. That relates to 
the resumption of Jand held under an invalid lakhiraj tenure, 
which stands on a wholly different ground from land which has ° 
been added by accretion to a parent estate. The zemindar of 
an estate to which there is an accretion is by Regulation XI of 
1825, s. 4, cl. 1, the proprietor of that accretion. But the 
holder of an invalid lakhiraj tenure has not, as I understand 


(1) S. D., 1859, 470, e (5) 2 Agra, 8. 
(2) W. R., 1864, 149. (6) 1 Agra, 231. 
(3) 7 W.R., 182, (7) 2 Agra, 38. 


(4) 1W. B. 55. e (8) 7 W.R, 465. 
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the decisions, any ‘proprietary right in the land after it is 
resumed © see the decision of Bayley, J., in Golack Chandra 
Chowdhry v. Ali Mollah (1). Moreover I think there is 
authority, which we ought not now to dispute, for holding that 
this right is not barred by lapse of time, so long as it is form- 
ally and distinctly recognized by the revenue authorities when 
making the temporary settlements. No doubt, such temporary 
settlements interfere in some measure with the full enjoyment of 
the zemindar’s rights, but, both here and in the Courts of the 
North-Western Provinces (see Thomson on Limitation ubi 
supra), it has been held the thatperiod of limitation which bara 
the claim to a settlement does not begin to run so long as the 
proprietary right of the zemindar is recognised, and no perma- 
nent settlement is made with any other person, and it seems 
to.me sufficient in this case to say that we ought to follow the 
rule which has been so long acted on. 

It was however contended in this case that, as the malikana 
was never paid to the plaintiff, but applied, in fact, to the bene- 
fit of the defendant, the proprietary right of the plaintiff had 
not been recognized. But I do not think that the payment of 
malikana is the sole and exclusive method in which a pro- 
prietary right can be recognized. Why the malikana, was 
applied exclusively for the benefit of the defendant, and why a 
settlement was made with him to the exclusion of the plaintiff 
does not appear. From the portion of the proceedings of the \ 
revenue authorities which hag been read to us, it would appear 
that the plaintiff and his predecessors have been recog- 
nized all along in the most formal manner, as part proprietors 
in this zemindari, and the malikana, which was reserved, has 
been kept in deposit for the benefit of the proprietors generally. 
I think this should be considered as a recognition of the 
plaintiff’s proprietary right, notwithstanding that the malikana 
was not ultimately paid to him. 

These are the only objections which have been taken to the 
decision in the Court below; and as they have failed, I think 
this appeal should be F vith costs, 


(1) Bee ant, p. 528. 
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There are five other appeals, Nos. 869, 870, 872, 873, and 1872 
874 of 1871, of a similar kind, which it was agreed shéuld abide @0rsnxs 
the result of this case. They will, therefore, likewise bedis- . Saxpvar 


` CHOWDHRY 
- missed with costs. v. 
< e HARISH 
CHANDRA 
CHOWDIRY 


BAYLEY, J.—The plea that there is a defect of parties, as 
Government was not a party, is untenable, because the plaintiff's 
suit against the.defendant here is one which can be decreed or 
dismissed without the right of Government being affected. 
Whoever is or becomes the recorded proprietor will be answer- 
able for the revenue, and in default the estate will be sold for 
the recovery of the arrears in the name of the recorded . 
proprietor. 

As to the land not being found to be an accretion to a parent 
estate, there is substantially, and on a view of the whole judg- 
ment, a finding of fact on evidence that the land in dispute is 
in contiguity to the parent mehal. 

` In regard to limitation, it is clearly laid down in Sir John 
Shore’s Minute on which the permanent settlement Regulations 
were based (5th Report, page 472), that nialikana is the right 
of land lords who refused to take the original settlement. The 
settlements made subsequently of taufir or alluvial land, as 
part of a parent estate, are merely supplementary settlements of 

ye the original permanent one. The principle on which malikana 
is due in the one of the above cases would apply to the other. 
But invalid lakhiraj or rent-free land is in a different position. 
It is not part of a permanent settlement, that is, not part of the 
assets on which a zemindar engaged to pay revenue to Govern- 
ment under the settlement of 1793 upon the assets of his 
revenue-paying estate. Invalid lakhiraj, that is rent-free land, p 
is in a separate category. There the Government on resump- 
tion takes the land as its absolute property, i. e., as not belong- 
ing to a Government revenue-paying estate, or forming part of 
the assets of that estate. Government, it is true, settles with 
the ex-lakhirajdar on a malikana of 50 per cent., but gives 
both the settlement and the malikana in that case as acts of its 
own free grace. 

On the whole, I am of gpinion that limitation does not apply 
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to aright of a malik to engage on the expiry of temporary 
settlements made of assessed alluvial land, and contiguous to 
the arent estate of such malik. At least, I am aware of no 
law or ruling to that effect, and experience is to the contrary. 
Here indeed, it is clear, the malikana was kept as a deposit to 
the account of the recorded proprietors of the parent estate 
whoever they might be. It may be added that, in every one of 
the temporary settlements in this case, the most clear and dis- 
tinct reservation of the rights of the proprietors to come in and 
take the permanent settlement on expiry of the temporary 
settlement was recorded, 
I would also dismiss the special appeals. 


Appeal dismissed. 


Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice L. 8S. Jackson. 


DINDAYAL PARAMANIK (PraintirF) v. RADHAKISHORI DEBI anv 
orHurs (DErEnDaAnts.)* 


Limitation—Act X of 1859, s. 28, el. 5; 88. 32 and 78—Ejectment—Stamp. 


The plaintiff had sued the defendant at the end of the year 1272 to recover 
arrears of rent for 1271, and to eject him for non-payment. The litigation lasted 
till 1276 when the plaintiff obtained a decree, which however was not exécated, 
as the defendant paid the amount and costs within 15 days. In 1276 the plain- 
uff brought this suit to recover the rents of 1272 and of subsequent years. It 
was held that the plaintiffs claim for the rents of 1272 was not barred by the 
lapse of three years, under s. 82, Act X of 1859. 


Tue plaintiff in this case held a kabuliat from the defendant 
for a certain piece of land, by which he was entitled, in default of 
payment of rent, to take possession of the land himself. The 
defendant fell into arrears at the end of the year 1271 (1864-65), 
and the plaintiff instituted proceedings, under s. 23, cl. 6, and s. 78 
of Act X of 1859, for the arrears and for ejectment. This 
litigation lasted till 1276 (1869-70) in which year the plaintiff 
obtained a decree for the arrears and for ejectment. The 


amount of arrears had in the meantime been paid up, and the costs 
« 
* Special Appel, No. 1249 of 1871, from adecree of the Officiating Jndgo of 
Nuddea, dated the 21st June 1871, modifying a decree of the Deputy Collector of 
that district, dated the 16th February 1870. e 


N 
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were paid within 16 days after the decree, and the consequence 
_wwas that the decree for ejectment was not executed, and ¿the 
defendant continued in possession. The plaintiff instituted 
this suit on the 4th Paush ‘1276 (18th December 1869) to 
recover the rents from 1272—75 (1865—68) inclusive. It was 
held by the Courts below that the plaintiff’s claim for the year 
1272 (1865-66), was barred by the law of limitation under s. 32, 
Act X of 1859; also that the plaintiff was not entitled to ask 
possession to be given to him by his plaint, unless he put a stamp 
of adequate value upon it, valuing the suit as one for ejectment. 
The lower Courts only gave the plaintiff a decree for the arrears 
of 1273, 1274, and 1275 (1866-67-68). 
The plaintiff appealed. 


Mr. Ghose, for the appellant, contended that the proper con- 
struction of s. 32, Act X. of 1869, was that the rent for 1272 
(1865-66) became due, not at the end of that year, as it would 
have done if there had not been litigation, but it became due 
when the tenant satisfied the subsequent decree by payment and 
prevented’ejectment. The tenant virtually renewed his tenancy. 
A suit for 1272 (1865-66) could not be brought while litigation 
was pending, and while the decree of ejectment was alive, accord- 
ing to the principle laid down in Rani Stoarnamayi v. Shashi 

ukht Barmant (1) and Ishan Chandra Roy v. Khaja 

“ Assanulla (2). 


(1) 2 B. L. R., P. C., 10. 

(2) Before Mr. Justice Jackson and Mr. 
Justice Hookerjes, 
The 16th June 1871. 


ISHAN CHANDRA ROY (Dsrenpast) v. 
KHAJA ASSANULLA (PLAINTIPF.)* 


Baboos Kali Mohan Das and Rames 
Chandra Mitter for the appellant. 


The Advocate-General (with him Mr, 
R. E. Twidale ond Baboo Chandra 
Madhab Ghose) for the respondent. 


* Regular Appeal, No. 286 of 1870, from a decree of the Subordinate Judge of Tipperah, 


dated the 8rd September 1870, . 


me 


Tue facts aro fully stated in the judg- 
ment of the Court, which was delivered 
by 


Jaoxson, J.~—We think that this 
appeal must be dismissed on all points. 
It was a suit for arrears of rent for the 
years 1272 to 1276 (1865—70). The lower 
Court has decreed the whole of that rent 
with costs and interest, 

The first point which has been token 
in appeal is that the rent for the year 
1272 (1865-1866) is barred by the law of 


“limitation. 
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Pananante is pot required by law; see Rules of the Board of Revenue, 


‘Paces Chapter XVI, s. 1, and note. 
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The Courts below were wrong as to the additional stamp. It 


Baboo Girish Chandra Mookerjee, for the respondent, con- 
tended that the case of Rani Swarnamayi v Shashi Mukhi 
Barmani (1) was not analogous. There a zemindar had sold a 
patni in his zemindari for arrears of rent :—the sale was after- 
wards set aside: but, until it was set aside, he could not sue for 
the rents for which -he had already sold the patni. It was 
held, his cause of action arose when the defendant’s restoration 
to possession took place. To hold the contrary would have been 
to leave the plaintiff in that case without any remedy at all. 
But the principle there involved is inapplicable to the present 


- We think that the Subordinate Judge 
has given vory good reasons for holding 
that itis not barred, the principle laid 
down by the Privy Council in the case 
of Rani Swarnamayi v. Shashi Mukhi 
Barmani (a) applies very clearly to this 
case. It was impossible, under the oir- 
cumstances of the litigation pending 
between the plaintiff and the defend- 
ant, that the plaintiff shonld have 
brought this suit against the defendant, 
as his tenant for rent whilst he was still 
suing to eject him as a trespasser, 

The next point upon which this appeal 
is preferred to us is as regards the costa 
in the lower Court. The determination 
of that question rests upon the tender, 
which it is stated the defendant made 
just about the time when this suit was 
instituted. His allegation is that he 
tendered the full amount of the money 
which he considered to be due, before 
the plaint was written out The ovi- 
dence upon the point is very doubtful, 
even upon the fact which the defendant 
wishes to prove. But there is against him 
also the fact that the tender was not 
made at the proper place, or to any person 
authorized cither under the law or by 


the plaintiff to receive the money. Suck? 
a tender is not sufficicnt, and the plaintiff - 


is therefore ontitled to his costs, It is 
also to be recollected that this tender was 
made ‘at tho very last moment of three 
years’ arrears of rent. 

A cross-appeal is taken on the part of 
the pleintiff as regards the interest which 
has been awarded, and algo as to the rate 
of interest. But we think we ought not 
to interfere on either point. We think 
the Subordinate Judge was quite right 
to give no interest previons to the decres, 
as previous to that time the question 
was still opon as to whether any re t 
should be paid or not, 

As regards the rate of interest, this 
rate is not founded upon the rent law, 
but founded, under Act VII of 1859, 
on the total amount due at the date of 
the decree, 

There only remains the question of 
831 rupees which was claimed aga sct- 
off, and which I think, as it is admitted, 
may be deducted from the amount of 
the decree. “ 

We offirm the decree of the lower 
Court with this modification that the 
sum of Rs. 831 be deducted from it. 

Each party will bear his -own costs 
of this appeal. 


(1) 2 B. L. R, P. C, 10 


` (a) 2B. L. Rẹ P. C., 10. 


> 
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case. The Privy Council in that case didnot disturb the Full 
Bench Ruling in Jan Ali Chowdhry v. Nittyanand Bose {1) 
that Act X of 1859 has its own limitations. In this case there 
was nothing to prevent the plaintiff from suing for renta as 
they became due year after year. True, he tried to put an end 
to the defendant’s tenancy; but that matter was in litigation for 
four years, and in the mean time the defendant, being in posses- 
sion, could not refuse to pay rent; and, if he could not, what 
excuse had the plaintiff for not suing him ? 
S 


The judgment of the Court was delivered by 


Covos, C.J.—I think that the decision of the Privy Council 
in the case which has been quoted, Rani Swarnamayi v. Shashi 
Mukhi Barmani (2), is clearly applicable to the present case. 

The facts of this case are that, at the end of the year 1272 
(1865-66), the plaintiff instituted proceedings under cl. 5, s. 23, 
and s. 78 of Act X of 1859, for the arrears of rent due, and 
claimed to eject the defendant on account of the non-payment 
of those arrears. The litigation lasted until the year 1276 
(1869-70), and the final result was that the defendant had the 
power of paying the arrears of rent claimed within 15 days of 
the final decree; and, if they were paid, then by virtue of 

78, he would not be ejected.. Up to that time, the 


“ plaintiff could not tell whether the tenancy would continue or 


not. If the defendant did not think fit to pay the arrears, he 
would be ejected as upon a forfeiture of the tenancy. The suit 
was brought in the year 1272 (1865-66) and, from 1272 to 1276 
(1865—70), he would not then be in the position of having been 
tenant of the property at all. He would be liable for the profits 
which he might have received during those years, but there 
would be no tenancy, because, by his own election, he would 
have treated it a determined in 1271 (1864-65). But he did 
not do that: he paid the rent, and thereby secured the right of 
continuing as a tenant. By doing that, to use the language of 
the Lords of the Privy Council, he elected, in fact, to continue 


(1) Case No.1534 of 1867; 19th M&ch 1868. (2) 2 B. L. B., P. C., 10 
71 
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1872 _ to hold the property as: tenant, and- to have his possession 

“parastante treated as a continuance of the possession as a tenant. 
Ries ease ‘the facts - of the case before the Judicial Committee differ 
xt Devt, from. the facts of. the present case, but the principle equally 
applies. Instead of there being what their Lordships call a 
$ restoration of the property, there was here a continuance of the 
tenancy, and then it must be considered that the right to the 
arrears of rent has come within the principle of s. 32, and 
at that time the obligation to pay the rent must be considered 
to have arisen. Until that period it was in suspense, but when 
he determined to continue as tenant, the obligation to pay the 

e ° Tent arose. l 


The principle of the decision of the Judicial: Committee, I 
think, clearly applies to this case, and it has been applied to a 
case somewhat similar by two of the Judges of this Court in 
the case of Ishan Chandra Roy v. Khoja Assanulla (1). 

The decision of both the lower Courts upon this point is 
wrong, and ought to be reversed. There seems to be also no 
ground for the way in which the lower Courts decided with 
regard. to the stamp. A decree will issue declaring the plaintiff 
entitled to eject the defendants if the rent is not paid within 
15 days from the date of the decree with costs. 


Decree reversed, 


aN 


se 


Before Mr. Justice Bayley and Mr. Justice Markby. 


isya AMIRUNNISSA BEGUM (Dzrsxpanr) v. UMAR KHAN (Puaritire).* 


Jany. 10. 
Pree ise Title by Length of Possession—Possession for Twelve Years—Unexecuted 


Decree—Limitation, 


In 1859, A obtained a decree for possession of land against B, but no procesd- 
ings in execution were taken, and B. continued in possession. In 1869, C having 
purchased the right and interests of A in the decree, forcibly dispossessed B who 


. * Special Appeal, No. 835 of 1871, from a deeree of the Additional Subordinate 
Judge of Mymensingh, dated the 28th Abril 1871, reversing a decree of the Moon- 
siff of that district, dated the 23rd August 1870. ' 


(1) See ante, p. §37. 
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had been twelve years in possession. B now brought his suit against Cto recover pos- 
session. ‘Held, the execution of the decree of 1859 being ‘barred, and B having been 
- twelve years in possession he wus entitled to recover. Adverse possession Which 
bars the remedy also transfers tho right. 


THIS was a suit to recover posséssion of land. The plaintiff 
alleged that he had purchased the land in dispute from certain 


parties, and remained in uninterrupted possession of the property’ 


for more than twelve years from the date.of his purchase, when 
in 1275 (1869) he was forcibly dispossessed by the defendant 
Amirunnisea Begum. The defence was that the suit was barred 
by the law of limitation, and by s. 2, Act VIII of 1859; that 
on the 14th March 1859, the defendant’s vendors had obtained a 
decree against the plaintiff for possession of this‘land, and that 
the plaintiff’s allegation of purchase ‘and possession was false. 
The Moonsiff held that the decree of 14th March 1859 barred 
the hearing of the present suit; that the defendant’s vendors did 
recover possession of the disputed property in execution of that 
decree, and since that decree the plaintiff had not been in pos- 
session. He dismissed the suit.. © ` 
On appeal, the Subordinaté Judge held that the defendant’s 
vendors never took possession of the land in’ execution of :the 
decree of the 14th March 1859+; that that decree was ‘iow barred 
by: the law of limitation and was wholly inoperative; thatthe 
plaintiff ’s uninterrupted possession for more than twelve years had 
“been established; that the defendant forcibly dispossessed the 
plaintiff at the time alleged by him. He further held that peace- 
ful possession for twelve years was sufficient to give a good title. 
He therefore gave a decree for the plaintiff. 


The defendant appealed to the High Court. 


„Baboo Debendra Narayan Bose for the appellant.—The 
decree of 14th March 1859 conclusively established that the 
plaintiff had no right or title to this -propérty and could not 
rétain possession. ` ‘The plaintiff cannot, therefore, again bring a 
duit to try the same question. ` ` Though the Court below has 
found as a fact that the plaintiffs i in the previous suit had not 
followed up their decree by recovering possession from the then 
defendant (present plaintiff), yet the representative of the then 
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1872 plaintiffs being at present in possession, the present plaintiff 
Aumonn7s64 cannot gô behind the decree of 1859 which determined his title. 
The present plaintiff's possession after the decree of 1859, if 
true, was a wrongful one, and if he set up a title by length of 
possession he must show uninterrupted -possession for twelve 
° years from the date of the decree. He cannot in the face of 

that decree obtain any benefit in the present suit from his pos- 

session prior to the date of ‘that decree, ro 
Munshi Mahomed Yusaff for the respondent.—The lower 

Court-has come to the conclusion on the evidence that the decree 

which the appellant’s vendors obtained was never executed, and 
e that the respondent has been in uninterrupted possession for seven- 

teen or eighteen years till he was forcibly dispossessed in 1275 

(1869). These findings cannot be disturbed on special appeal; it is 

not urged that they are unsupported by evidence. An unexecuted 

decree, the execution of which is also barred by the law of limi- 

tation, does not disturb subsisting rights of parties. There’ was 

in fact no break in the plaintiffs possession till 1275 (1869). 

It has been held by a series of decisions of this Court as well 

as of the- Privy Council, that twelve years’ possession not only 

bars the remedy but extinguishes the right of the dispossessed 
party, and creates another in the possessor— Gunga Gobind 

Mundul v. The Collector of the 24~Pergunnas (1) and Khaja 

Enaetoollah Chowdhry v. Kishen Soondur Surma (2). 


y. 
Usar KHan, 


N, 
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Baboo Debendra Narayan Bose in reply. 


The judgment of the High Court was delivered by 


e MarxKByY, J.—This appeal relates to a share in certain land, 
possession of which the. plaintiff in this suit seeks to'xecover. 
The plaintiff has shown that he was in possession of it from 
1856 to 1868 for a full period of twelve years, claiming to hold 
it under a purchase.from certain persons whom he alleged to be 
the owners. It appears that, in 1859, a suit was brought by the 


. 
(1) 11 Moo. L An 345. (2) 8 W. R, 386. See also Raja 
: Baradakant Roy Bahadur v, Pran- 
krishna Paroi, 3 B. L R. (A. Q) 343. 
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present defendant against the present plaintiff to recover posses- 
sion of this very identical land, and that the present plaintiff set 
up as a defence in that suit the purchase on the strength of which 
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he has all along claimed to hold, but failed, and a decree was . 


given against him. It is found by the lower Courts that, not- 
withstanding this decree, the plaintiff remained in undisturbed 
possession of the property until the year 1868, when the defend- 
ant induced the tenants to give kabuliats to her and acknow- 
ledve her as the owner, since which time she has been collecting 
the rents. The lower Appellate Court has held that, under these 
circumstances, the plaintiff has a good title to the property by 
reason of his twelve years’ possession. 

Upon the argument.of this appeal it is not denied that twelve 
years’ uninterrupted possession will give a good title to land in 
accordance with the decision in the case of Gunga Gobind 
Mundul v. The Collector of the 24-Pergunnas (1); but it is 


‘contended that the prosecution of the suit in 1859, and the decree 


obtained therein was an interruption, and that after that decree 
the plaintiff would not get a title until at least twelve years 
had elapsed from the date of the decree. 


It is somewhat puzzling to find such a curious state of things 
as a party obtaining a decree for possession and then making 


RO use of it, But as, under s. 20, Act XIV of 1859, that 
‘ decree cannot now be executed, and has in fact become absolute- 


ly null, and as plaintiff did, notwithstanding the decree, remain in 
possession wholly undisturbed, and further, as there is no sugges- 
tion that the title of the defendant was in any way whatever 
acknowledged by the plaintiff, the allegation being that the 
defendant actually obtained possession under the decree, which 
allegation is found to be false, I think the plaintiff must be con- 
sidered as having acquired a good title by his twelve years’ pos- 


` session. Had the situation of the parties been reversed, and had 


the defendant, instead of obtaining recognition of her title by 
the tenants, brought the suit to recover possession, she must 
have failed, inasmuch as her,cause of action clearly had not 


(1) 11 Moo, I, A., 345. 
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arisen within twelve yeats; and the principle which has been 
adopted in this country, and which I think is a most salutary 
one, appears to be that the period of possession which is sufficient 
to bar the remedy is also sufficient to transfer the right. 

I therefore think that the decision of the lower Appellate 
Court upon this point was right in law, and that this appes 
ought to be dismisséd with costs. 


Appeal dismissed, 


[ORIGINAL CIVIL] 


Before Mr. Justice Phear. 
F. SCHILLER amw orams v. J. FINLAY AND ornens. 


Measure of Damages—Charter-party—“ Now on her Passage ”— Breach 
of Warranty— Condition Precedent— Principal and Agent—- Undisclosed 
Principal, 


The plaintiffs entered into a contract of charter-party with tho defendants, where- 
by it was agreed botween them and the defendants “ acting for the owners ” that “the 
steamer Atholl, now on her passage to Calcutta, being tight, staunch, and strong, 
&c., shall receive on board from the charterers a complete cargo of merchandise to 
consist of 700 tons dead weight, &c., and being so laden shall therewith proceed 
to London, with liberty to call for any legal purpose at any intermediate port or 
ports, &c.; freight to be paid-on the above cargo on right delivery of the samé at 
and after the rate of £4-2-6 per ton. Charterera to have the option of cancolling 
the charter-party, if the steamer has’ not arrived in Calcutta on 16th April 
1871.” ‘The defendants signed the charter-party as “agents of steamor Atholl.” 
The steamer was not, at the time the charter-party was entered into, on her way to 
Calcutta, being then in the port of London, and she did not start for some days 
after the date of the charter-party. She touched at Madras and Colombo on her way, 
and did not arrive in Calcutta antil 11th April, Rates of freight having declined 
since the middle of March, at which time, it was alleged, tho steamer ought to 
have arrived, the plaintiffs sued the defendants for damages. Held, the defendants 
were liable, The statement in the charter-pàrty that the steamer was on her 


~~ 
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passage to Calcutta was a condition precedent. The measnre of damages was the 
difference between the value the steamer would have been to the plaiatiffs, as an 
instrument for earning freight at market prices, if she had been put at their di 

at the time when she ought to have been under the contract, i. e., a fortnight or 
three weeks earlier, and what she was worth to them in the same view at the time 
when she actually was deliyered. 


[a 


THIS was a suit brought to recover the sum of Rs. 13,000 as 


damages for alleged breach of contract, and for false representa- 


tion. The plaintiffs were the members of the firm of Borradaile, 
Schiller and Co., and the defendants were members of the firm of 
Finlay, Muir and Co. both carrying on business in Calcutta. The 
plaint stated that, on 6th February 1871, the defendants in Cal- 
cutta entered into the charter-party with the plaintiffs of which 
the material portions are as follows :— 


“Tt is this day mutually agreed between Messrs. Finlay, Muir and Co., 
acting for the owners of the good steamer enlled the Atholl, 1076 tons 
register or thereabouts, now on her passage to Calcutta, of the one 
part, and Messrs. Borradnile, Schiller and Co. of Calcutta, merchants and 
charterers, of the other part ; that the said steamer being tight, staunch, 
and strong and in every way fitted for the voyege, shall receive on 
board from the said charterers or their order a full and complete cargo 
of legal merchundize to consist of 700 tons dead weight; say, rice 


poe wheat anid linseed ane rapeseed (of which or other dead weight 200 


tons are to be shipped by consignees) balance to be unobjectionable light 
mad measurement goods not exceeding what she can reasonably stow 
ind carry over and above her.coals, tackle, apparel, provisions, and fur- 
niture ; and being so. laden shall therewith proceed to London with 
liberty to call for any legal purpose at any intermediate port or porta, 
and with liberty to forward said cargo to its destination by any other 
steamer should she be prevduted by any accident from proceeding in the 
ordinary course of her voyage. Freight to be paid in cash as customary 
on the ubove cargo on right delivery of the same at and after the rate of 
£4-2-6 per ton as per Chamber of Commerce Schedule now in use ; 
Loading to be completed within fifteen running days, Sundays always ex- 
cepted, commencing | from the date fhe agents give the charterers written 
notice of the steamer being ready for cargo. Demurrage, if any, to be at 
the rate of £30 per diem peyshle day by day as it falls due not exceeding 
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in all ten days. Charterers to have the option of cancelling the charter- 


‘party if the steamer has not arrived in Calcutta on 15th April 1871. 


Penity for non-performance of this agreement the estimated amount of 


freight.” 


This charter-party was signed “ Finlay, Muir and Co., agents ` 
of steamer Atholl, 

That on 16th February it was agreed between the plaintiffs 
and defendants that the clause in the charter-party, referring to 
the shipment of 200 tons dead weight by the consignees, should 
be cancelled, aud that the charterers should supply a full cargo 
consisting of only 500 tons dead weight as specified, and the 
balance to be unobjectionable light "4 measurement goods, 
That the said steamer Atholl was not, when the charter-party was 
entered into, on her passage to Caloutta, and did not proceed on 
such passage, with such reasonable diligence and without’ un- 
necessary deviation or delay, but the said steamer was then 
lying in the port of London, and sailed from the said port of 


“London many days after the making of the charter-party on a 


voyage to Calcutta, touching at Colombo and Madras to take in 
and discharge cargo, and thereby unnecessarily deviated from, 
and was delayed in her passage to Calcutta, and did not arrive 
in Calcutta until 11th April, instead of the middle of March as 
she otherwise would have done, whereby the plaintiffs suffered 
damage to the amount of Rs. 13,000, being the difference between . 
the freight which the plaintiffs would have earned if the steamer 
had arrived in Calcutta in the middle of March, and the amount 
which the plaintiffs did earn by shipping a cargo according to the 
terms of the charter-party on the arrival of the steamer in April, 
The plaintiffs submitted that the defendants by the charter- 
party warranted and promised that the steamor was then on her 
passage to,Calcutta, and that she would proceed on such passage 
with reasonable diligence and without unnecessary deviation and 
delay ; and that the defendants by the charter-party represented 
that the steamer was then on her passage to Calcutta, and that 
the said representation was false and fraudulently made by the 
defendants, inasmuch as it was made by them recklessly and 
without knowledge or belief that it was true, and the plaintiffs 
entered into the charter-party relying on the said representation, 
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and by reason of such false representation the plaintiffs suffered ___1872__ 
damage. ° f Sone 

The defendants, in their written statement, stated that they‘had = 7™™4*- 
received instructions to engage freight for the steamer on behalf , 
of the owners of the steamer; that they were applied to by 
Mr. Jansen, a freight broker, to let the steamer to the plaintiffs, d 
and, the freight and terms having been arranged, the defendants 
gavo the broker a shipping order directed to the captain of the 
steamer; that after the charter-party had been drawn out by the 
broker, and before it had been executed by the plaintiffs or 
defendants, the defendants called the attention of the broker to the 
words “ now on her passage to Calcutta” and informed him that ° . 
they could not in any way guarantee the steamer being on her 
voyage, as there was no such stipulation in the shipping order 
and the defendants did not possess any information on the sub- 
ject, and the defendants requested him to strike out the words, 
to which he replied that the charter-party was in the usual 
form, and it was not worth while to alter it, and the defendants 
thereupon requested the broker to bring what they had said 
to the notice of the plaintiff; that when the broker came to 
the defendants’ office for the chartering of the steamer, and 
when the terms of the charter-party were arranged, the defend- 
ants informed the broker that they were acting as agenta for 
the owners of the steamer, whose names were known to the 
broker, being published as the owners in the Liverpool Mer- 
cantile Shipping Register, of which all persons connected with 
the shipping trade in Calcutta had copies; and that they did 
not pledge their personal credit to the plaintiffs, nor did the 
plaintiffs give them credit in the matter of the charter of the 
steamer. They denied that they gave any warranty, as in 
the plaint alleged, or that they ever made any false or frandu- 
lent representation as to the voyage of the steamer, but that 
on the contrary, they informed the plaintiffs fully and fairly 
of every fact connected with the voyage as and when they 
became advised of it. The defendants also denied that the fact 
of the steamer having touched at Colombo and Madras amount- 
ed to any deviation from the voyage, as she- was compelled to 
proceed to the former port to obtain coals, moan which she 
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could not have prosecuted her voyage. They submitted that, 
as the cargo discharged at Madras and Colombo enabled the 
stedmer to take in cargo the day after her arrival at Calcutta, 
the detention at those ports caused no delay whatever so far as 
her outward loading from Calcutta was concerned, and that 
the small quantity of cargo taken on board at Madras was 
shipped simultaneously with the discharge of .the outward 
cargo, and caused no delay whatever in her arrival at Calcutta. 
The defendants further denied that the contract of charter- 
party was in any way broken, or that the plaintiffs had sustain- 
ed any damages as alleged; and they submitted that, as agents 
for disclosed principals, they were not liable for the breach, if 
any, of the said contract. 


The following issues were settled :— 

1. Whether the defendants warranted as in the plain 
alleged ? 

‘2, Whether there were such breaches of warranty, or any 
or either of them, as in the plaint alleged ? 

3. Whether the defendants made such representations as in 
the plaint ‘alleged, and, if so, whether such representations were 
false and made by the defendants recklessly without belief or 
knowledge that they were true? 

‘4, Whether the defendants made with the plaintiffs the con- 
tract of charter-party ‘as agents of a disclosed principal to the 
knowledge of the plaintiff without the intention of binding 
themselves ? 


Mr. Marindin and Mr. Evans for the plaintiffs. 


- The Advocate-General and Mr. Woodroffe for the defendants. 


Puuar, J.—This is a suit for damages on the breach of a 
warranty in a charter-party. The first question to be decided is 
whether or not the defendants are personally responsible on the 
‘contract of ‘charter-party. The aaterial facts, so far as regards 
this point, seem to be that a shipping order was first obtained from 
the defendants by a broker in favor of the plaintiffs; afterwards 


scharter-party was drafted, it was shown to both parties, the 
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plaintiffs and the defendants, and was approved of by them. 
The charter-party was engrossed and finally executed both by 
the plaintiffs and the defendants. Itrunsin these words (reads. ) 
Upon this contract the defendants contend that they are not 
themselves the principals, but merely the agents for the ship- 
owners. It seems to me that this contention cannot be supported. 
It is a general principle that when one makes a contract it must 
be taken to be his own contract unless he states at the time that 
it is not so and gives the name of the person for whom he makes 
it. Generally all this is apparent on the face of the contract 
itself; in those cases where an agent makes the contract for 
another person, his principal, nothing can be easier than for the 
agent to make it clear on the face of the contract itself that’ he 
is not the contracting party, and that some body else is. Of course, 
even where such does not appear on the face of the contract, it 
may be established that the other contracting party knew that 
the agent was not contracting for himself, but for some body else, 
and took the contract as being the contract not of the agent, 
but of that third person. Now here neither one alternative 
nor the other is apparent. The charter-party is between the 
plaintiffs and the defendants expressly; it is mutually agreed. 
between Finlay, Muir and Co. of the one part, and Borrodaile, 
Schiller and Co. of the other part. It is true that Messrs. Fin- 
lay, Muir and Co. are described as “acting for the owners of the 
good steamer called the Atholl,” but this is an entirely different 
thing in my judgment from saying the owners of the good 
steamer Atholl are the parties that are agreeing, not Messrs. 
Finlay, Muir and Co.; and Messrs. Finlay, Muir and Co. 
sign their own name at the end with another description, i.e., 
the agents of the steamer Atholl. It seems to me impossible 
to say that this charter-party, as it stands, is not in terma s 
contract between Finlay, Muir and Co., on the one side, and 
Borrodaile, Schiller and Co., on the other. I need not suggest 
the different modes in which it might have been made clear, 
if the case were so, that the owners of the Atholl were the 
parties contracting with Borrodaile, Schiller and Co., one of 
course would have been that it should haye been expressed. 
to have been between the owners, naming them, the signature 


s °. 


= 


BENGAL LAW REPORTS. ‘ [VOL. VOL 


at the end being “the owners per Finlay, Muir and Co. per 
pro. » Tis not altogether an insignificant fact in this case that, 
at the time of the making of the contract, not only did not 
Borrodaile, Schiller and Co. know who the owners were, but 
Finlay, Muir and Co. were also ignorant on that point, and it was 
not probable, I think, that gentlemen forming a mercantile firm 
in Calcuttta, such as Borrodaile, Schiller and Co., would deliber- 
ately enter into a contract such as this with an unknown, unnamed 
and absent principal leaving the representatives of that princi- 
pal in Calcutta altogether free of liability, and also leaving it 
to their discretion to say afterwards for whom it was they really 
contracted. It seems to me quite beyond difficulty in this case 
that I must hold Finlay, Muir and Co. bound as principals on this 
contract of charter-party. 

The next question raised by the defendants is this, does the 
charter-party, as it is now worded in the one particular of the 
passage “ now on her passage to Calcutta,” express the contract 
which was intended to be entered into by the parties. The 
learned Advocate-General pressed this point on me at the first 
with considerable urgency ; he contended that this passage was 
not intended by the parties to be in this contract, and in support 
of this contention he relied very strongly on the fact that no such 
stipulation or guarantee as this is to be found in the original 
shipping order. I threw out during the argument the view 
which I still take, that it is impossible for Finlay, Muir and Co., — 
after what has happened in this case, to go back to the shipping 
order. After the shipping order there was the draft of the 
charter-party made, as I have already said. This was submitted 
to both parties and approved of by them, and it is not contended 
that the final charter-party which was executed differs in any 
respect from the draft agreed upon; but more than this, 
Mr. Anderson, a member of the defendants’ firm, admitted that he 
signed the charter-party with a full knowledge that this passage 
was in it, and that he handed it over to the broker with that 
knowledge in order that it might be taken by him to the plain- 
tifs, but he said that he did not do this until he had satisfied 
himself, by a statement made by the broker, that the plaintiffs 
would not insist upon the condition expressed by the passage 
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“ now on her passage to Calcutta, &c.” This being so, it is clear 
that the question is not one, as the Advocate-General first 
put it, of the right of the defendants to have the confract 
rectified. The question is, whether the plaintiffs received this 
contract upon such representations made by their agent that 
in equity they ought not to be allowed to insist on this condition. 
Obviously this depends on whether or not Mr. Jansen, who made 
the representation which Mr. Andergon says he made, was at the 
time the agent of the plaintiffs to make such a representation 
on their behalf. Mr. Struthers of the firm of Borrodaile, Schiller 
and Co. swears positively that he never knew of any such 
representation having been made, and that the firm never gave 
any sort of authority to Mr. Jansen to make it. It remains 
then to enquire whether Mr. Jansen had authority to this end 
merely by reason of the capacity in which he was acting between 
the parties. I think clearly not. It does not appear in any 
part of this negotiation that he had authority from either one 
side or the other to commit it to any particular terms of con- 
tract. He did not himself make the contract, he was merely 
the negotiator between the parties bringing the parties together— 


his was the hand by which the draft was taken to one and the’ 


- other—it was the parties themselves who made and executed 
their own contract. It may well be that Mr. Anderson was 
- content to let the contract go as he had signed it, because he was 
' gatisfied in the matter of his doubts by the statements of 
Mr. Jansen, but I cannot hesitate to say that the contract which 
was signed by the two parties, deliberately by both, does not 
appear to me to be qualified in any way by what Mr. Jansen or 
Mr. Anderson stated in evidence, and that there is nothing in 
reason or justice to prevent Borrodaile, Schiller and Co. from 
taking their stand on the charter-party exactly as it came to 
them from Finlay, Muir and Co. Now I think I may take it as 
having been admitted at the trial that the condition which I 
-have mentioned, that the Atholl, at the time of the making of the 
charter-party, was on her passage to Calcutta, was not fulfilled, 
and I think there is no doubt, whether admitted or not, that a 


stipulation such as that is a condition precedent and warranty,. 


for breach of which the conthacting party must be answerable. 
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This warranty having been broken, inasmuch as there 


cee undoubtedly was some consequential delay in the arrival 


FLAY. 


of the steamer Atholl at Calcutta, the final question in 
the case is, did any damage—and if so, what is the proper 
measure of that damage—result to the plaintiffs as an immediate 
consequence of this delay to deliver the steamer? I think there 
was damage caused to the plaintiffs by this delay. It seems to 
me from the evidence of the captain that, by reason of the 
steamer not having started till some days at least after the 6th, 
(I think the day of starting was the 15th), at all events not till 
some days after the date in the charter-party, and also in con- 
sequence of her having deviated from a direct passage, the 
steamer was not placed at the disposal of the plaintiffs till cer- 
tainly some fortnight or three weeks after the time when she 
would have been so placed, had the terms of the charter-party 
been exactly fulfilled. It further appears to me that this delay 
did certainly cause some loss to the plaintiff. Freight markets 
were undoubtedly more advantageous for shipowners at the 
earlier than they were at the later time. But the question is, 
how should I proceed to measure the damages? I have seen 
two cases in which the Courts in England have given considera- 
tion to the question of damages for non-delivery of ships. The 
first is Fletcher v. Tayleur (1). In that case the defendant had 
contracted to build a ship to be ready and delivered to the plain- 
tiff at the latest by a certain specified time. “The contract was 
not strictly carried out: the vessel was not delivered over to 
the plaintiff by the defendant till many months after the limit 
of the time so stipulated. An action was brought to recover 
damages for this delay, and the Judge in summing up to the 
jury left the question of damages in the following terms, “In 
order that you may be under no mistake as to the princi- 
ple on which you are to calculate the damages, I will state to 
you, as it has been laid down before” (evidently referring to the 
case of Hadley v. Baxendale (2), “ and indeed as both the coun- 
sel have agreed upon, that, where two parties have made a 
contract which one of them has broken, the damages, which 
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“if a profit would arise from a chattel and it is left with a trades- 
man for repair and detained by him beyond the stipulated time, 
the measure of damages is prima facie the sum which would 


have been earned in the ordinary course of employment of the’ 


chattel in the time.” Therefore, in both these cases—the only 
cases I can find in which tlie Courts in England have directed 
thet attention to the proper measure of damages for the delayed 
delivery of a ship—in both these cases the Court seemed to be of 
opinion that the average earnings of the ship should if possible be 
ascertained, and that an amount based on that average, and pro- 
portionate to the time of delay, would be the proper measure of 
damages for the delay. This being so, I am afraid neither of 
these cases are of much use to me now. Ihave had no evidence 
put before me on which I could form any opinion as to the average 


earnings of aship of this class engaged in the trade for which the 
. Atholl appears to have been hired. The only evidence I have 


is evidence as to the market rates of freight at two particular 
periods of last year. And perhaps, as in this case the charter- 
party is for the hire of a ship for a single voyage, the mode of 
measuring damages approved of by the Courts in England would 
not be very readily capable of application, The use of a ship 
which is the subject of a charter-party such as the present is 
one use only, and therefore I think the case, although it is a case 
of hiring out of & chattel for the purpose of profitable use, is 
nearer akin to the sale of a commodity, which is consumed by 
the use than to anything else. But it is pretty well settled 
that in cases of damages for non-delivery of a commodity like 
corn or wool, the better measure is the market price, if that can be 
ascertained, at the time when delivery ought to have been made, 
But under this rule too, if I try to apply it here, I find 
myself at fault, not only because the ship was, after an interval 


of, time, delivered to and accepted by the plaintiffs, but because 


I have no evidence on which I can satisfy myself what would 
have been the market rate at which a ship such as the Atholl 
could have been obtained in Cglcutta when the Atholl ought, 
under this contract, to have been placed at the disposal of the 
plaintiffs. Under these circumstances I believe the only course 
the Court can take is to measure ths damages as fairly as possible 


aad 


VOL. VIL] HIGH COURT. 


with reference to that which on the whole of the case seems 
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likely would have been on a reasonable estimate the ‘worth of: Scum 


the article which was not delivered, at the time when it ought to 
have been delivered. This was the course pursued in the case of 
O'Hanlon v. The Great Western Railway (1), where, as faf as I 
remember, a railway company was sued for the non-delivery 
of a certain woollen cloth, and there was no market for suehean 
article; at the place where it ought to have been delivered. 
The jury got at the worth of the article to the plaintiff by con- 
sidering the amount for which the plaintiff bought it, the cost 
of taking it to this place, plus the reasonable profits of the 
importer. The -case is not very nearly parallel to. the present 
one; I only cite it because there the Court approved of the 
course taken at the trial, and of the directions given to the 
` jury, because the ordinary rule of measuring damages by 
the market price was inapplicable. Having considered the 
different cases to which I have referred, I have thought I ought 
` in this suit to endeavour, as far as possible, to satisfy myself 
from the evidence what the worth of this steamer Atholl 
would have been to the plaintiffs as an instrument for earning 
freight at market prices by one use only, if she had been put 
at their disposal at the time when slie ought to have been under 
the terms of the contract; and again, what was her worth to 
them, in the same view, at the time when she actually was 
delivered. It has seemed to me that, in the event of the latter 
proving smaller than the first, the difference is the loss to the 
plaintiffs which, in the understanding of all parties, must be 
directly attributable to the defendants’ delay in the fulfilment 
of the contract; and I have been led in this case to adopt such 
difference as the proper measure of damages, because I think it 
should be the object of the Court to place the plaintiffs, by the 
pecuniary award of damages, so far as may be in the same 
situation—so far as the parties themselves could have foreseen 
or anticipated: it, at the time of making the contract—in the 
same situation as if the contragt had been fairly and properly 


G) 6B. & 8S., 484; S. C, 11 Jur, N.S, 797. 
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carried out by the defendants, and it appears to me that the 
award of this difference will do g0, because the consideration, 
for*the hire of the ship actually paid by the plaintiffs after 
they received her, was the same neither more nor less than that 
which they must have paid had she been delivered at the right 
time. Then with regard to this difference, I have come to the 
cem@lusion from the evidence of Mr. Struthers that substantially 
the delay of delivering over the steamer Atholl only affected 
the earnings of a little over half the ship. He had long before 
the time of delivery let out some 670 tons of the ship ona 
contract which was actually carried out, and of which he got 
the benefit when the ship was delivered at the later period. 
Then as to the plaintiff’s loss of earnings, with regard to a 


` -portion of the ship, it appears to me on the evidenge that the 


ship might (had the condition in the charter-party been ful- 
filled) have been expected to arrive between the 20th and the 
23rd March. She did not arrive till the 11th April. I have 
taken into consideration the evidence bearing on freights about 
the 20th, 23rd and so on-of March as far as'the witnesses 
have spoken to them. I have also taken into consideration 
the evidence as to the freights on and just after the 11th April, 
and on the whole, I think it is clear, from a general comparison 
of the freights spoken to as prevailing at these two periods, that 
the plaintiffs did, as a consequence of the delay in the delivery, 
lose an opportunity of earning more by the use of the ship, 
which they might probably have earned had she been duly 
delivered to them. I have done my best on the data in evidence 

before me to assess the amount which I think the plaintiffs may — 
be taken to have so lost, and it appears to me, I may, on the 

principle 1 have endeavoured to explain, award this amount as 

the damages to which they are entitled in this suit. I do not 

propose to go through the different steps by which I have 

arrived at my estimate. There were various sorts of freight 
spoken to; there were various sorts of freight which the plain- 
tiffs were permitted by the terms of their charter-party to carry 
in the ship. I have kept this fully in view, and the result 
which I have arrived at, in the mode I have endeavoured to 
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indicate, is that those damages should be assessed at 3,000 1872 
rupees. SCRILERS 


v. 
Judgment for plaintifs Fwar. 
Attorneys for the plaintiffs: Messrs. Collis and Co. s 


Attorneys for the defendants: Messrs. Berners, Sanderson, 
and Upton. 





[APPELLATE CRIMINAL.] 


Before Mr. Justice L. S. Jackson and Mr. Justice Mitter. 


THE QUEEN v. HARI PRASAD GANGOOLY ann ornens, Paisonzns.* 1870 
Sept, 20. 


Special, Verdict—Trial by Jury—Criminal Procedure Code (Act XXV of 
1861 )— Penal Code (Act XLV of 1860), s8. 880, 348. 


The prisoners were tried under s. 330 of the Penal Code (for voluntarily 
causing bart toa girl) and under a. 348 (for wrongfully confining her). Cir- 
cumstances of aggravation were alleged, as lifting ùp and using a sword, of lower- 
ing the girl into a well and of pricking her with thorns. The jury in their 
verdict stated that they disbelleved these allegations and also the charge of illegal 
confinement; but that they believed that some slaps had been given. The J udge 
then asked the jury whether they convicted on either, and, if so, which head 
of charge. They anawered that they believed the prisonera had beaten the girl, 
and that they convicted ther under s. 830, Held that the question put by the 
Judge to the jury was a proper one, and not one of law. The conviction was 
upheld. = 

Such a case is not governed by the rule of English law as to special verdicts, 


+ 


THE prisoners were tried by jury before the Court of Session 

at Zilla Nuddea on charges framed under s. 330 of the Penal 

Code (voluntarily causing hurt toa girl) and under s. 348 

(for wrongfully confining her). - e 
They pleaded Not Guilty. 


From the record of the Court of Session it appeared that 
the jury by their unanimous verdict found one of the accused 
persons tried on that occasion not guilty, on both heads of 
charge, and also found the prjsoners (appellants) not guilty 


* Criminal Appeal, No. 530 of 1870, from an order of the Sessions Judge of 
Nuddea, dated the 8th June 1870. 
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on one head of charge, namely that under s. 348 of the Penal 
Code, but found them severally guilty on the other head of 
chayge under s. 330. They were sentenced to six months’ 
rigorous imprisonment. 

A motion was made before the High Court to set aside the 
verdict, supported by the following affidavit : 
‘Nip am the brother of Hari Prasad Gangooly, and I conducted the 
criminal case of The Queen v. Hari Prasad Gangooly and others in the 
Sessions Court at Nuddea. The jury, when they came to Court, after 
retiring to return their verdict, informed the Judge that they did not 
believe the lifting up, or the using of the sword at all, lowering into a 
well, or pricking with dabla kanta (thorns) and illegal confinement, but 
thoy only believed that shamanya churta chappurta mara hoya chilo 


(aratay PUP piye ntal zzatfan) , that ordinary slaps wore 
given. But the Judge, instead of applying the law himself in the 
matter, asked the jury whether the case fell under s. 880 of the 
Indian Ponal Code. The foreman, without further retiring with his 
companions to consult, returned an answer in the affirmative, although 
no copy of the Penal Code was before them, neither did the Porge 
point out and explain to them the section in question.” ; 

The contention was that the record did not truly represent 
what had happened ; that the jury had by their finding negatived 
the principal circumstances of the charge; that they had in 
fact given a special verdict, which was tantamount to a verdict 
of not guilty, and which the Judge was bound to receive and 
record ; and that the Judge, in asking the jury whether they 
found the prisoners guilty under s. 330, had in fact put to 
them a question of law, and had thus committed an irregu- 
larity which was fatal to the conviction. 

Copies of the affidavit and petition accompanying it were sent 
by the directions of the High Court tothe Court of Session, 
and the Judge was directed to transmit the proceedings, with 
any observations on the matters stated which he might have 
to offer ; and, as the Judge, before whom the trial was held, had 
left the district, it was suggested that the present Judge should 
take down the statements of the officers of his Court who had 
been present at the trial. 
` The Officiating Judge sent up what appeared to their 
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Lordships a very meagre return ; but it contained a statement of 
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the person who had acted as foreman of the jury on ¢he trial Tns Quam 
which was in the following words: a HARI Prasan 


“I was foreman of the jury that tried Hari Prasad Gangooly. We 


GAxGooLY. 


gnid to the Judge that we did not believe the evidence as to letting ° 


down a well or as to pricking with thorns. The Judge then asked 
us whether we convicted on either head, or, if so, which head. W, 
snid we believed the prisoner had benten the girl, and that wo on 
under s. 830. I cannot at all be certain whether I, or any of us, used 
the word “ shamanya ”. I certainly said ‘ char chapar?” 


Mr. Anstey and Mr. Ghose for the prisoners. 


Mr. Anstey, in support of the motion, contended that the 
verdict of the jury amounted to a verdict of not guilty. The 
prisoners were charged with voluntarily causing hurt under 
s. 330, and with wrongfully confining the girl under s. 348 
_ of the Indian Penal Code. The verdict was that the prisoners 
had merely committed an assault by slapping the girl. The 
prisoners should have been at once released upon this special 
verdict. It was improper for the Judge to question the jurors 
as to whether they convicted the prisoners, and,.if they did, 
under which of the sections mentioned. The facts -found by 
the jury, viz., the slaps given to the girl, could not support a 
conviction under s. 330 which is one of causing hurt, The 
Judge should have decided. this himself as it was a question 
of law and not have left it to the jury—Elliot v. The South 
Devon Railway (1). The prisoners were not charged with 
assault merely, the verdict, therefore, amounted to one of not 
guilty. . The jury are not bound, nor are they competent, to 
find prisoners guilty under any particular section, but they are 
simply to give their verdict upon a question of fact upon the 
evidence. Where they do this unmistakeably as in this case 
their opinion ought not to be asked upon a question of law. 
_ The Judge is bound to take the verdict of the jury as it is 
given without putting questions the answer to which referred 
to a particular section of the law. All considerations of this 


(1) 2 Ex, 725. 
Ld 
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kind must be dealt with in the same way asin England. There 
is no difference between ajury here and one in England, except 
where the law makes special provisions in regard to juries 
here. The English rule therefore must govern all questions 


° regarding special verdicts. Even if the conviction is good 


a) 


the punishment is too severe. 


Nr Ghose on the same side.—The verdict of a jury when 
once given must be accepted as itis. The Queen v. Gorachand 
Ghose (1). The verdict in this case amounted to a special 
verdict, and the Court has no power to add to or vary a 
special verdict as given: by the jury—Dean of St. Asaphs’ 
Case (2); Bushell’s Case (3); Messenger’s Case (4); Rex v. Fran- 
cis (5). Hawkins’ Pleas of the Crown, under the head of 
Special Verdicts. 


JAOKSON, J. (after stating the facts as above and adverting to 
the statement made by the foreman of the jury, continued)—This 
statement it will be seen does not agree precisely with the allega- 
tions of the affidavit and petition ; butit undoubtedly shows that 
a communication took place between the Judge and the jury 
which has not been made to appear on the record. Baboo 
Aushutash Chatterjee, a vakeel of this Court, who was then at 
Krishnaghur and was retained for the defence of the peti- 
tioners, has since furnished us with a memorandum of his 
recollection of the circumstances. He differs in only one par- 
ticular of any importance from the foreman of the jury, in 
that he represents the Judge as having asked the jury whether 
they considered the case to fall under s. 330, Indian Penal Code, 
while the foreman’s account of it is that the Judge asked 
whether they intended to convict under either head of charge, 
and if so, under which. The foreman’s account appears to us 
the more probable, it was committed to writing three weeks 
earlier than that of the pleader, and besides, the foreman, as 
being the person to whom the question was addressed, is perhaps 


. 
(2) 3B. L. B, F. B, 1. (4) Kelyng’s Rep., 72. ` 
(2) 21 Howell’s St. Tr., 847, 951, et. seg. (5) 2 Str., 1015, 
(3) 8 Bac, Abr., Tit. Verdict, 101, 
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The arguments addressed to us were chiefly based on the 
assumption that the “trial by jury” spoken of in s. 322 of. 
the Code of Criminal Procedure is the system of trial by jury 
+ prevalent in England, except where and in so far as it is expressly 

modified by the provisions: of the Code, and accordingly a number 
‘Of English cases were cited, and English Jaw books were referred 

Dale, Hawkins, Bacon’s Abridgment, &c.) We have not 
thought. it necessary to examine those cases, partly because we 
consider the assumption quite unfounded, and partly because they 
generally did not touch the point under consideration, but related 
to the powers of a Court to vary or add to a verdict once recorded. 
The trial by jury spoken of in s. 322, Code of Criminal 
Procedure, is, we have no doubt whatever, the mode of trial 
described in the 23rd and 26th chapters of that Code, and nothing 
else. It was observed that the word juror was not defined in the 
Code, and from this the inference was said to follow that we must 
resort to the English definition of juror as being familiar, and well 
ascertained. But neither is the term assessor defined, and it will 
hardly be contended that we shall derive any information as to 
the meaning of this term from the English criminal law. The 
fact is, as most people conversant with the criminal law of Bengal 
are aware, that both notions, that of juror and that of assessor, 
are taken, greatly modified and expanded no doubt, from the 
Bengal Regulation VI of 1832, which made, so to say, the first 
breach in the system of “trial and punishment under the provi- 
sions of the Mahomedan Criminal Code.” A reference to cl. 4, 
g. 3 of that Regulation will show with what sort of functions the 
Legislature of that day clothed persons who were called jurors. 
Under the Code, no doubt, in the places, and in respect of the 
class of offences, and for such period of time as the Executive 
Government directs, thejury of British India decides upon the 
facts in criminal trials. But jurors who are not jurati at all, 
who may determine by a prescribed majority, and whose func- 
tions may cease at any time on the publication of an order in the 
Gazette, are clearly not the juroys, nor is the system of trial in 
such circumstances the system of England. We are of opinion 
that, when the proceedings upon a trial by jury in the Mofussil 
are consistent with a reasonable econstruction of that part of 
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ceedings are good in the absence of any distinct ruling to the Tre ad 
contrary, and ought not to be examined by the light of English Hana Prasan 


rules of procedure, 

By 8..379, Code of Criminal Procedure, it is provided that ` 
after the Judge’s summing up “the jury shall deliver their finding 
upon the charge.” Now the charge must certainly mesg, 
whole charge, and, in respect of offences under the Indian Penal 
Code, the section which relates to the offence is an essential por- 
tion of the charge. S. 234 isin these words. ‘ The charge shall 
describe the imputed offence as nearly as possible in the language 
of the Indian Penal Code and shall refer to the section under 
which such offence is punishable.” The jury are thus apprized 
that the heads of charge fall respectively under particular sec- 
tions of the Penal Code andthe Judge’s direction to the jury in 
the case before us opens with the statement that the accused 
‘ are charged with such and such offences under the sections 

specified. 

The law does not prescribe any specific form in which the jury 
are to return their finding, and we are of opinion that they are 
at liberty to deliver it in any form which they think fit, and if 
that finding is not exhaustive as to the facts in issue which go to 
make up the charge or charges, we have no doubt whatever that 
it is competent to the Judge, and is indeed his duty, to put such 
questions to them as shall elicit a complete finding. We also 
think with advertence to the observations already made, that a 
question whether they find the accused guilty of the charge 
under one of the sections named, and if so under which, is unob- 
jectionable, where itis clear thatthe jury have the distinction 
between such sections present to their minds, and that putting 
such a question is not putting to them a question of law. It is 


merely a short way of stating something quite familiar for the ` 


moment to the questioner and the person questioned, and it is 
inconsistent with common sense to require that a question so put 
should contain every word of the section referred to, which would 
be needful if this objection is good for anything. 
It cannot be doubted indeed that the record should contain an 
accurate statement of every eommunication between the Judge 
74 
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1872 and the jury, and it appears certain that in this respect the record 
Tira Quer of the cage before us is defective ; but it is also manifest that the 
Hanı Prasan accased have not been prejudiced by the omission, and that being 
„ 80, 8. 439 precludes any interference with the conviction on this 
ground. ` 
° We therefore think the trial is not vitiated in point of form by 
“Day thing which took place, and we also think that the Judge 
sufficiently complied with the requirements of the law that he 
should sum up the evidence. The summing up is not perhaps 
very masterly, nor such as to satisfy criticism, but that, we ap- 
prehend, is given to few Judges in the Courts of Session, nor is 
e it an invariable accomplishment of Judges elsewhere, but the 
Judge in this case has recapitulated what the witnesses said, has 
pointed out how it bears upon the charges, has drawn attention 
to. what he considered its weakest parts, and given what appear 
to us very sensible suggestions to.the jury in respect of the con- 
clusions to be drawn from the evidence. We cannot ‘therefore 
say that there has been any failure on this head either. 

The question remains whether the verdict as recorded is any 
other than what the jury really intended, and we think there is 
in truth no pretence for saying ao. Much stress has been laid 
on the fact that: the jury expressly negatived the specific acts 
of violence alleged, such as the use of a sword, the pricking with 
thorns, lowering into a well, and so forth; and in the use which 
may perhaps be conceded to: have taken place of the word 
“ shamanya” as qualifying the beating which they found to have 
been committed. 

It has been supposed that the Bengali word in question 
means “slight,” and that the jurors meant by this a beating 

- so slight as to-bring the case within the meaning of s. 95 of 
the Indian Penal Code, although the improbability of the jury 
having meant to find any such thing, which was not even sug- 
gested on the prisoner’s behalf in the course of the trial, is 
obvious enough. Upon such a point the opinion of this Bench 
may pahin be entitled to some weight, and we think that 
more probably the word was used in its proper acceptation 
of “ordinary,” or “common” so as to mean a beating’ with 
a man’s natural weapons of offence, to wit, his hands and feet, 


. . 
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and this opinion we consider is borne out by the almost conclud- 1873 
ing words of the Judge’s direction, in which he refers to the Tus Queen 
other aets charged as probably circumstances of exaggeratjon. Hamr Prasan 
Those acts if -proved would no doubt have greatly aggravated 
the offence, but they are not essential to the crime of causing 
“hurt” for striking with the hands, even with the open hand, > 
might very well, and probably did, cause “ hurt,” that is bodily” 
pain, to a child of tender years; and when as above intimated, 
the jury in our opinion. knew very well what they were doing 
when they brought in a finding of guilty under s. 330, that 
makes their meaning unmistakeable, both as to the hurt, and as 
to the intent, . 
We therefore think the finding and conviction on all points 
unimpeachable. We have only further.to consider the sentence 
passed, and here we think the Judge has not given effect to the 
finding of the Jury, which expressly negatives all the circum- 
stances beyond a beating and slapping, for the purpose stated, 
and then the relationship between the parties must not be lost 
sight of, for although it does not appear that the accused were in 
any position of authority over the -girl, yet the chief accused 
is undoubtedly near relation, and on these findings the sen- 
tence passed, six months’ rigorous imprisonment with added 
fine, is in our opinion much too severe : rigorous imprisonment in 
particular, we think ought not to have been inflicted. Consider- 
ing therefore that the accused underwent imprisonment of that 
description for nearly three months, we think they ought not to 
return to jail, but ought to be discharged on payment of the 
fines imposed. 
The sentence passed by the Court of Session is therefore 
altered to one of imprisonment for two months and a half, which = 
the accused have already suffered, and they are therefore to be 
discharged on payment of the fine, andin default they will be 
further imprisoned, but not rigorously, for the space of two 
months each. 


i Sentence modified, 
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pec* HARIHAR MUKHOPADYA (PLAINTIFF) v. MADAB 
ge EN CHANDRA BABU AND ANOTHER (DEFENDANTS.) 


- NABAKRISHNA MOOKERJEE (Prarntirr) v KAILAS 
CHANDRA BUTTACHARJEE AND OTHERS (DEFEND- 
ANTS.) 


ON APPHAL FROM THE HIGH COURT OF JUDIOATURE AT 
FORT WILLIAM IN BENGAL. 


Resumplion—Regulation XIX of 1798, s. 10—Regulation IZ of 1819, s. 30— 
Act X of 1859, s. 28— Onus Probandi—Lakhiray. 

Reg.-II of 1819, s. 30, does not apply to a suit in a Olvil Court for resumption 

under a. 10 of Reg. XIX of 1793. In such suits the onus is upon the plaintiff to 


prove a prima facie case. The decisions in Sonatun Ghose v, Moulvi Abdool Furar (1) 
and Hira Mani Debi v. Kunj Behari Holdar (2) upheld. 


Tue first of these cases was an appeal from a judgment of the 
High Court at Calcutta, dated 6th September 1867, reversing 
on review a former decision given on 14th March 1864. 

The plaintiff first instituted a suit under Act X of 
1869, s. 28, for the assessment of 92 bigas- of land in 
Zilla Hooghly, on the ground that they were his, mål lands, 
and that the defendants’ title to them was created subsequent 
to 1790. The Collector held that the plaintiff had given no 
proof of his allegation that the lands were his mål lands and 

= that he was not entitled to the benefits of the section, and dis- 
missed his suit. 

The plaintiff then instituted the present suit in the Collector’s 
Court, under s. 30 of. Regulation II of 1819, to assess the 
rent on the 92 bigas on the ground of their being within his 


' + Present:—Srr Jauss W. Couvre, Lond Jusrioz Janes, Lord Justioes MELLIBA, 
AND SIR LAWRSYCE PEEL 


(1) B. L. B., Sup. Vol, 109, (2) Oase No, 869 of 1864 ; 22nd February 1865, 
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zemindari, and held by the defendants as lakhiraj, and in his 1871 
plaint he referred to the summary suit as having been decided MoxHorsDe R 
against him, . @ se a 
The defendants by their answer claimed the land (except a. grona 
small portion) as being validly held as lakhiraj dating from an 
1765, and they contended that the decision by the Collector wag, Modkensee 
a bar to the suit. `~ a 
The issues settled were, Ist, whether the claim was barred poet 
by the law of limitation; and, 2nd, whether the land was the °“* 
defendants’ valid lakhiraj or not. l 
The plaintiff examined witnesses to prove that the lands 
were within the zemindari, and had at one time paid rent, and * . 
the defendants called witnesses and filed documents to establish 
their lakhiraj claim. 
The case being referred to the Principal Sudder Ameen was 
by him, and on appeal by the High Court on 14th March 1864, ` 
` decided in favor of the plaintiff on the ground of the -defend- 
ants’ failure to prove the lakhiraj to have existed prior to 1790. 
On the 10th June 1864 the defendants applied for a review 
on the ground that the onus of proof was improperly thrown 
upon them. 
On the 6th September 1867 the High Court, considering them- 
selves bound by the decision of the Full Bench in Sonatun Ghose 
. v. Moulvi Abdool Furrar (1), remanded the case for re-trial, with 
liberty to the plaintiff to amend his plaint, the Court adding, 
he will have to prove that the land is mai by showing that he 
has received rent for the same. 
Against this order of remand seul leave was granted to 
appeal to England. 


Sir R. Palmer, Q.C., and Mr. Doyne, for the appellant.—The 
issues were never intended to raise the question as to the lands 
being part of the plaintiff's zemindari. The point was never raised 
by the pleadings. S. 10 of Regulation XIX of 1793 not only 
authorizes but directs the right of the zemindar to be enforced. 
The case had already been decided by the Court in the plaintiff's 


(1) B. L R. Sup. Vol, 109. 


568 BENGAL LAW REPORTS. -[VOL. VIII. 


1871 ____ favor, and the review ought not to have been admitted so as 
Mox noraora to give the defendants the benefit of decisions passed subsequent- 
Mapan ly tò the final judgment. Besides evidence was taken oh both 
omanoma sides, and the plaintiff gave proof sufficient to entitle him to 
Naniwaann, Succeed. [Lorp Justion MELLISH.—Can we say that there 
pee ees ag evidence here showing a mål title in the face of the decision 
comm. on retiew?] There is certainly evidence, though from the 
Borraonan- nature of the issues it was not full. : 

Their Lorpsuips determined to hear the Breer case before 
giving judgment, and subsequently gave judgment in both suits 
together. 

. In the second case the decision of the High Court was given 
on the 13th April 1865. 

On the 26th April 1861 the appellant filed his plaint alleging 
himeelf to be durputnidar of a village, and that he found the 
defendants in possession of certain land in that village for 
which they refused rent on the ground of their holding as 
lakhiraj from before December 1790, but that they had not 
been able to show their title, and that therefore the plaintiff sued, 
under Regulation XIX of 1793 and Rogulation II of 1819, s. 30 
and other Acts in force, to dispose of the alleged: lakhiraj title 
‘and to have the lands assessed. 

The defendants did not set up any case of the village in 
question not having been permanently settled with the zemin- 
dar under whom the plaintiff claimed, but, except as to a small 
portion of the land which they alleged to be outside the village, 
they relied on their lakhiraj title. 

The Principal Sudder Ameen, except as to a small part, held 
that the defendants. had proved their lakhiraj title, but the 
Judge on appeal reversed that decision. As to the land alleged 
to be out of the village, both Courts held that the burden of 
proving that to be the property of the plaintiff rested on him, 
and failed for want of proof. 

On special appeal to the High Court the defendants stated 
as one of their grounds of appgal ‘that the onus probandi had 
‘been thrown on the wrong side. 
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The Court on the 13th April 1865 gave’ thé following judg- 1871 
ment. “The onus having been misplaced this case must go , Hanuan 


: MUKHOPADYA 
“back to the first Court with reference to the principle laid |” 
- down in Case No. 268 of 1864” (1). . oer 





The plaintiff amended his plaint by omitting reference to 
Regulation IT of 1819, and, stating that the lakhiraj was created aes ee 
after December 1790, sought relief under Regulation XIX of settee. 
1793, 8.10. The suit was dismissed for want of proof. Porc ae 

In the meantime the plaintiff had applied for leave to appeal “== 


to Her Majesty against the order of remand. 


Sir R. Palmer, Q. C., and Mr. Doyne, for the appellant— e , 
No issue was raised disputing the plaintiff’s title. If these lands 
were, as isnot disputed, part of the zemindari in 1790, the 
plaintiff is entitled to succeed. The defendants never disputed 
that these lands were settled with the zemindar The evidence as 
to the inception of their title being previous to 1790 has been 
discredited. They. then referred to the cases cited in the 
judgment—Sonatun Ghose v. Moulvie Abdoal Furar (2), Sona- 
tun Ghose v. Moulvie Abdool Furar (3), and Khelalchunder 
Ghose v. Poornochunder Roy (1). 

The respondents did not appear. 

Their Lorpsuips delivered judgment in both suits as 
follows :— 

This appeal, and that of’ "Harihar Mukhopadya, appellant, 
and Madabchandra Babu and another, respondents, were 
lately argued ex parte before this Committee. The principal 
question involved in them is common to both, but, inasmuch as in 
ench some subordinate point peculiar to it was also raised, their 
Lordships will deal with them separately. They propose to take . 
first the appeal of Nabakrishna, though the last argued, because 
that record contains a -judgment pronounced on the 27th of 
March 1865; in a third case, No. 268 of 1864 (1) wherein the _ 
High Court stated fully the grounds upon which the ruling 
impugned by both these appeals is founded. 

(1) Khelalchunder Ghose v. Poorno- (3) Caso No. 869 of 1864 (22nd Feb- 


chunder Roy, 2 W. R., 258. ruary 1865.) ` 
(2) B. L. R., Sup. Yol., 109. ° 
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1871 This suit was instituted by the appellant as a durputnidar. 
ar cinan Its object was to obtain a declaration that certain landa which 
UKHOPADYA 


iii the Yespondents claimed to hold as lakhiraj land were go held 
Ciaxpra ¢ by them under an invalid title; that they were the mdi lands of 
- the appellant, liable, as such, to pay rent to him, and to have 
NABARRISHNA 
Mooxrrsnmethem assessed accordingly. The suit was originally brought 
coin befor’ the Collector, but, under the provisions of an Act of the 
Gans Bengal Council (VII of 1862),-was afterwards transferred to the 
75% Court of the Principal Sudder Ameen of Zilla Hooghly. The 
plaint expressly stated that the suit was brought under the 
Ist clause of s. 30 of Regulation II of 1819. Their Lord- 
° ships need not consider particularly the provisions of that 
enactment. It is only material to observe that in suits brought 
under it by a zemindar, or one to whom the zemindar’s rights 
have been transferred, the whole burthen of proving the nature 
and commencement of his title was understood to be thrown 
upon the defendant, the lakhirajdar, whom the plaintiff, who ` 
disputes the validity of the tenure, might compel to produce the 
sunnuds and other ancient documents upon which such title 
rested. - The sole proof of title which the defendant could 
require in the first instance from the plaintiff was that the lands 
in question were within the ambit of his zemindari or putni, 
as the case might be. This issue the respondents in the present 
case did raise, and successfully raise, as to part of the land. 
As to the rest of the land; the only issue, except that of limita- 
tion, was whether it was the respondents’ valid rent-free land . 
or not, the whole burthen of proof on this issue being cast on 
them. 

The Principal Sudder Ameen, the Judge of first instance, 
found that of the land in suit 2 bigas and 1 kata, were not 
within the appellant’s putni; that as to 12 bigas and 14% 
katas, other part of that land, the respondents had proved, 
by certain ancient documents, that they had held and enjoyed 
them as rent-free lands from long before the lst December 1790, 
and that, consequently, the claim to assess them was barred by 
limitation. The residue, being 3 bigas 172 katas, he held 
liable to assessment. Both parties appealed against this decision 
to the Zilla Judge who, on thee 21st June 1864, confirmed 


e 
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the decree of the Principal Sudder Ameen so far as it related 
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1871 


to the 2 bigas’and 1 kata, but reversed it as to thè rest of pp HARIHAR 


the land, making as.to that a decree in favor of the appellgnt’s 
claim. The grounds of his decision were that the documents 
produced by the respondents were untrustworthy, and therefore 
that they had failed to prove either a valid title to hold the land 
rent-free, or that the land having been held rent-free for a 
period commencing before the Ist December 1790, the appel- 
lant’s right to assess them was barred by limitation. ; 

The respondent then preferred a special appeal to the High 
Court. Of the grounds stated for this, it is only necessary to 
notice the third and the fourth. ‘The third is that the suit being 
brought, though improperly, under s. 30, Regulation II of 


1819, was admittedly barred by limitation. The fourth, that. 


the onus probandi had been improperly thrown upon the defend- 
ants, On the 13th April 1865, the High Court remanded this 
cause, with five others, which it treated as being in the same 
category, to the Court of first instance, stating only that «the 
onus having been misplaced, these cases must go back to the 
first Court with reference to the principles laid down in case 
No. 268 of 1864” (1). 

Before considering the propriety of this remand, which is the 
principal question raised by the appeal, it will be convenient 
to complete the history of this particular case. The appellant 
went again before the Principal Sudder Ameen, amending his 
plaint pursuant to the order of remand, by striking out all re- 
ference to the Regulation II of 1819, and making it a plaint 
for the resumption of land fraudulently made lakhiraj after the 
Ist December 1790, and therefore falling within the 10th 
section of Regulation XIX of 1793. The Principal Sudder 
Ameen thereupon framed fresh issues, the first of them being 


` whether the land in dispute ever formed a portion of må? land 


at the time of the Government settlement, and whether at any 
subsequent time it had been fraudulently made rent-free; and, 
on the 13th September 1865, dismissed the suit upon the 
ground that the plaintiff, tHe appellant, had produced no 


. (1) Khelalchhunder Ghose v, Poorno Chunder Roy, 2 W. R., 258. 
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1871 documents or evidence in the suit, and had thereby failed to 
mosman , support fhe burthen of proof which this issue cast upon him. 


ae Theappellant, in August 1865, obtained from the High Court a 
Gnaxpka, very special leave to appeal to Her Majesty in Council, on the 
— ground that this suit, though the subject-matter of it was far 
NABAKRISHNA 
Moomzzszs below the appealable value, was one of a large class in which 
— similar remands had been made. Their Lordships will assume 
Burracuan- that this leave to appeal was properly granted, and that the 
poe object of the appeal, or at least its principal object, is to test 
the correctness of the principle on which remands in this and 
similar cases have been directed, and the burthen of proof to 
» some extent cast on the plaintiff in suits of this nature. 

In order to do this, it is necessary shortly to review the law 
relating to lakhiraj tenures within the provinces embraced by 
the perpetual settlement, and some recent decisions of the 
High Court of Caloutta concerning it. 

The foundation of that law is well known to be Regula- 
tion XIX of 1793. That statute, after affirming in the strong- 
est terms the primd facie or, so to speak, common law right of 
the ruling power to a certain proportion of the produce of every 
biga, after declaring all lakhiraj tenures to be exceptional 
and in contravention of that right, that many of the existing 
‘tenures of that kind were invalid; but that all whether valid or 
invalid, had been excluded from the decennial settlement, and that 
the jumma assessed upon the estates of individuals under that 
settlement was to be considered as exclusive and independent of 
all lakhiraj lands whether exempted from the khiraj or public 
revenue with or without due authority, proceeded thus to deal 
with the then subsisting lakhiraj tenures. It divided them into 

™ two classes, viz., those created by grants made previous to the 
12th of August 1765, the date of the grant of the dewanny to 
the East India Company, and those created by grants made 
between that date and the Ist of December 1790. The former 
bys. 2 were, subject to certain conditions, declared to be 
valid. The latter, with certain exceptions, and subject to 
eertain conditions, were, by s~ 3, declared to be invalid; and, 
as such, to be resumable and subject to future assessment. 
The Regulation then went on, to subdivide the invalid 
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and resumable tenures into two classes, viz., those which eom- _ 
prised lands not exceeding 100 bigas, and those which yr 


compriged lands in excess of that quantity. The ete 
which might thereafter be assessed on the former was declared 
to belong to the zemindar or talookdar within whose estate 
the lands were situate. The revenue which might thereafter 
be assessed on lands falling within the latter class was deglared 
to belong to the Government (1). And thus the power of 
bringing a resumption suit to impeach a lakhiraj tenure exist- 
ing at the date of the decennial settlement, and to have revenue 
or rent assessed thereon came to belong to the Government, or 
to private proprietors, according to the quantity of land com- 
prised in such tenure. Having thus dealt with all the lakhiraj 
tenures then subsisting, the Regulation proceeded to legislate 
against the future conversion of any rent-paying lands com- 
prised in the decennial settlement into rent-free lands. This 
was done by the 10th section, which is in these terms: “AN 
grants for holding land exempt from the payment of revenue 
whether exceeding or under 100 bigas, that have been made 
since the lst December 1790, or that may be hereafter made, 
by any other authority than that of the Governor-General 
in Council, are declared null and void, and no length of possession 
shall be hereafter considered to give validity to any such grant 
either with regard to the property in the soil or the rents of it. 
And every person who now possesses or may succeed to the 
proprietary right in any estate or dependent talook, or who now 
holds, or may hereafter hold, any estate or dependent talook in 
farm of Government, or of the proprietor, or any other person, and 
every Officer of Government appointed to make the collections 
from any estate or talook held khas is authorized and required 
to collect the rents from such lands at the rates of the pergunna, 
and to dispossess the grantee of the proprietary right in the 
land and.to re-annex it to the estate or talook in which it may be 
situated, without making previous application to a Court of 
Judicature, or sending previous or subsequent notice of the 


dispossession or annexation to @ny officer of Government; nor 


Q)’ By as. 6 & 7. 
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shall any such proprietor, farmer, or dependent talookdar be 
liable ton increase of assessment on account of such grants 
whigh he may resume and annul during the term of the engage- 
ments that he may be under for the payment of the revenue of 
such estate or talook when the grant may be so resumed and 
annulled. The managers of the estates of disqualified pro- 
prietors, and of joint undivided estates, are authorized and 
required to exercise, on behalf of the proprietors, the powers vest- 
ed in proprietors by this section.” It is obvious that this 
enactment relates solely to lands which, on the 1st of 
‘December 1790, were mål or rent-paying lands; that it treats 
the grant of a rent-free tenure in such lands not as voidable 
but as absolutely void; that it reserves to the Government 
no right in such lands unless they happened to be held khas; 
and that it positively declared that no length of possession 
should give validity to any such grant. It further expressly 
authorized the landowner to dispossess the grantee by the high 
hand without having recourse to the machinery provided by 
other sections of the Regulation for the resumption or assess- 
ment of resumable lakhiraj tenures; or to any other legal 
proceeding. 

The machinery provided for resumption suits by this Regu- 
lation of 1793 was modified by several subsequent Regulations, 
and in particular by the Regulation II of 1819, which has been 
already mentioned. And in process of time landowners secking 
to enforce their rights under the 10th section seem to have 
found it expedient to do so by means of legal proceedings rather 
than in the summary manner authorized by the latter clause of 
that enactment. An important distinction was, however, estab- 
lished by judicial decisions between a suit to enforce a claim 
under this 10th section, and ordinary resumption suits, whether 
brought by Government or individual proprietors, under the 
earlier sections of the Regulation. Whatever doubts may at 
one time have existed, it became unquestionable, after the deci- 
sion of this Committee in the case of the Maharajah of Bur- 
dwan (1), that the right of the Gevernment to resume a voidable 


(1) 4 Moo, I. A., 466, 
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lakhiraj tenure comprising more than 100 bigas was subject 
to the 60 years’ limitation; and that by parity of reascning the 
right of a zemindar to resume a voidable lakhiraj tenure gom- 
prising less than 100 bigas was subject to the twelve years’ limi- 
tation. On the other hand the Courts, construing the Regula- 
tion of Limitation in connection with that part of s 10 of 
Regulation XIX of 1793, which says that no length of posses- 
sion shall give validity to such a grant, came (whether on sound 
principles or not it is immaterial here to consider) to the conclu- 
sion that the claim of a landowner under this section was subject 
to no limitation. Notwithstanding, however, these distinctions 
between the two rights, and between the suits to enforce them, 
a loose practice seems to have sprung up under which land- 
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owners claiming the right to assess lands held and enjoyed rent- - 


free, brought their suits generally under Regulation II of 1819, 
without specifying whether they were seeking to enforce the 
right given to them by the 7th and 9th sections of Regula- 
tion XIX of 1793, or that given to them by the 10th section. 
The result was that the stringent provisions of Regulation II of 
1819, and of the other Regulations in pari materia, were indis- 
criminately applied ; and that in all cases the burthen was cast 
upon the defendant of proving by the production of ancient 
documents that his tenure existed before the 1st December 1790. 
Uf he established this he would probably succeed, whether his 
ancient lakhiraj tenure was voidable or not, the suit, unless the 
plaintiff happened to be an auction purchaser at a Government 
sale, being barred by limitation. 

So stood the law and practice until Act X of 1859 was passed. 
The 28th section of that statute repealed so much of the 10th 
section of Regulation XIX of 1793 as authorized the land- 
owner summarily to dispossess the grantee of a rent-free tenure; 
it provided that every landowner who should desire to assess any 
such land, or to dispossess the grantee, should take proceedings 
before the Collector, which were to be dealt with as a suit under 
that Act; and it fixed a period within which all such suits were 
to be brought. id 

Between the passing of this Act and the beginning of the 
year 1865 the Courts of Bengal seem to have been somewhat 
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1871 ' divided upon several questions touching the proper mode of 
Pree UR enforcing the claims of zemindars and other landowners, under 
E the J0th section of Regulation XIX of 1793; and sqme, at 
Ciraxpaa | least, of such questions were finally referred for adjudication 
ABU, . s 
eena A by a Full Bench, consisting of seven Judges of the High 
Moossen Court, in an appeal of Sonatan Ghose v. Moulvie Abdul 
uae” Faray. This case, which was numbered No. 869 of 1864, 
Boer iowa: was decided on the 25th January 1865 (1). The Judges were 
74% divided in opinion, each delivering a separate judgment, in 
which the law on the subject was elaborately reviewed. - But 
the following was the final judgment of the Court. All the 
Judges held that before the passing of Regulation II of 1819, 
the Civil Courts under their ordinary jurisdiction ‘were compe- 
tent to entertain regular suits by zemindars for the declaration 
of their right to resume revenue illegally alienated subsequent 
to 1790, and for possession of the land held rent-free under 
grants or titles which had their origin subsequently to the 
ist December in that year. Four of the Judges against three 
held that such suits were unaffected by the passing of Regula- 
tion II of 1819, s. 30, of which the proper operation was limited 
to suits for the resumption of lakhiraj existing prior to the 
lst December 1790, And four of the Judges against three held 
that the jurisdiction of the ordinary Civil Courts to try the suit 
was not taken away or affected by the 28th section of Act X 
of 1859. , 

The second of these rulings is that which is most material to 
the decision of the present appeal; the necessary consequence 
of it being that a suit to enforce a claim arising under the 
10th section of Regulation XLX of 1793, if brought under the 
a 30th section of Regulation II of 1819 in order to get the 

benefit of the procedure, there prescribed, is improperly framed. 

The same case came again before a Full Bench of seven 
Judges, somewhat differently composed on the 22nd February 
1866. They unanimously held, that they were bound by the 
decision of the 26th January 1865, so far as it went. But 


C) B.L. R, Sup, Vol, 109. See also Parbati Charan Mookerjee v, Rajkrisina 
Mookèrjee, B. L. R, Sup. Vol, 162, 
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they further decided that the regular suit which, notwithstand- 
ing the 28th section of Act X of 1859, might still bee brought 
to assess or resume invalid lakhiraj, created since the Ist of 
December 1790, was not subject to limitation; and further, that 
in every fresh suit, it lay upon the plaintiff to prove that the 
case was one falling within the 10th aection of Regulation XIX 
`of 1793. And the Court added, “ He must prove his allegation 
that the land held by the defendant, and which he claims to be 
lakhiraj, is part of the mål land of the plaintiff If he prove 
that fact, and show that it was assessed to the public revenue at 
the time of the decennial settlement, it may be presumed that 
the right under which the defendant claims to hold as lakhiraj 
commenced subsequently to the 1st of December 1790, “ unless 
the defendant gives satisfactory evidence to the contrary.” In 
another case decided the same day by the same Judges (1), they 
adhered to the ruling in No. 869 of 1864, to the effect that 
s. 30 of Regulation II of 1819 related only to suits for 
resumption of lakhiraj created prior to the 1st of December 
1790, and held that, as a consequence of that ruling, every suit 
alleged to be brought under s. 30 was necessarily not one 
to which the rule created by s. 10, Regulation KIX of 1793, 
of exemption from limitation applies. They further decided 
that the plaintiff, having erred in stating that the suit was 
brought under s. 30, should, if he wished to do so, be 
allowed to amend his plaint, and that, in such case, the cause 
should be remanded for retrial; but that if the plaintiff did 
amend his plaint he must show on the face of it, as required by 
the Law of Procedure, when his cause of action accrued, and if 
it accrued beyond the period ordinarily allowed by any law for 
commencing such a suit, upon what ground an exemption from 
the law was claimed. 

There has been, so far as their Lordships are aware, no 
appeal from these decisions of a Full Bench of the High Court. 
They have since given the law to the Division Benches of that 
Court; and the order of remand, of which the present appeal 
complains, is one of many which have been made in accordance 


C) Heera Monee Debi v. Koonj Beharee Holdar, 2 W. R., 207, 
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1871 ` with them. The judgmerit in the case, No. 268 of 1864'(1), is, 
MeemAn in fact, only a recapitulation of what had been decided and laid 
MSas down in one or other of the above-mentioned decisions, of the 
selec Full Bench. 
ate No attempt was made at the” ‘bai to.impugn the apui of 


NABAKRISUNA 
Mooxsrser the first decision in No. 869 of 1864 (2). It must be held, there- 

Karme” fore, to be settled law that the provisions of the 30th section of 

e hormont- Regulation II of 1819, do not apply to such a suit as the appel- 

7l lant’s; and the only questions which the appeal aises are 
whether, this being so, the High Court has been right in remand- 
ing this and other causes similarly circumstanced for retrial ; 
whether on such a retrial the burthen of proof should be cast in 
the degree in which the High Court would cast it on the plain- 
tiff; and lastly, whether there is anything in the particular case 
which renders such an order of remand, though otherwise cor- 
rect, improper. 

Their Lordships are very dany of opinion that o noa 
for retrial upon an amended plaint was not ouly correct, but an 
indulgence to the plaintiff, whose suit, if not so remanded, 
ought to have been dismissed. ` The invocation of the 30th sec- 
tion of Regulation II of 1819, is not mere matter of form to be 
rejected as surplusage. The effect of it is to cause the case to 
be tried according to the procedure and presumptions prescribed 
by that enactment, and the enactments in pari materid, greatly 
to the advantage of the plaintiff, and, consequently; to the 
prejudice of the defendant. It follows that, if the procedure 
was not applicable to the case, there had been a mis-trial. 

Again, their Lordships think that no just exception can be 
taken to the ruling of the High Court touching the burthen of 
< proof which in such cases the plaintiff has to support. If this 

class of cases is taken out of the special and exceptional legisla- 
tion concerning resumption suits, it follows that it lies upon the 
plaintiff to prove a primé facie case. His case is that his mål 
land has, since 1790, been converted into lakhiraj. He is sure- 
ly bound to give some evidence that his land was once mål. 


(1) Kelalchunder Ghosé v, Poorna (2) Sonatan Ghose v. Moulvi Abdool 
Chunder Roy, 2 W. R., 258. ` Farar, B. L. R., Sup. Vol., 109, 
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The High Court, in the judgment already considered, has not 1871 


laid down that he mist do this in any particular way. He may ,, 
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do it by proving payment of rent at some time since 1790, d by eos 
documentary or other proof that the land in question formed. PouanDRA 


part of the mål assets of the decennial settlement of the estate. 


before December 1790. 

It may be objectell that the result of this ruling may be that 
plaintiffs will sometimes fail, where under the former and looser 
practice they would have succeeded in assessing or resuming the 
land. But this can only happen by reason of the inability of 
the plaintiff to give prima facie proof of the fact which is the 
foundation of his title ; a circumstance not likely to occur unless 
the defendants, or those from whom they claim, have been long 


‘in possession of the tenure impeached. Nor is it, in their Lord- 


ships’ opinion, to be regretted if ‘in such cases effect is given to 
those presumptions arising from long and uninterrupted posses- 
sion, which were heretofore excluded only by the exceptional 
procedure applied to resumption suits under the Regulations 
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His prima facie case once proved, the burthen of proof is shifted Moggers: 


on the defendant, who must make out that his tenure eXisted ekamas e 
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which have now been decided to be inapplicable to suits of this 


nature, and by relieving defendants from a burthen which every 
year made it more difficult to support. 

The only other point to be decided on this appeal is whether 
there is any peculiarity in this case which ought to také it out 
of: the general rule. Their Lordships are of opinion that there 
is not. Counsel argued that the defendants had admitted that 
the lands in question, with the exception of the small quantity 
no longer claimed, were within the appellant’s estate. But such 
an admission is obviously not sufficient to meet the burthen of 
proof thrown upon the plaintiff. It was at most an admission 
that the lands were within the ambit of the estate, not that they 
had ever been mál lands. In fact the defendants strenuously 


asserted the contrary. The appellant, therefore, having failed ` 


to give any evidence on the secopd trial in support of his amend- 
ed plaint, the decree dismissing his suit was right. 
In the other appeal, that of Harihar Mukhopadhya, the 


suit was also, on the face of it, brought under s. 30 of 
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1871 __ Regulation II of 1819, though to enforce a claim under’s, 10 of 
Muxnoravra Regulation XIX of 1793. In fact, in this case there was a 
Mias  Proliminary proceeding under the 28th section of Act X of 1859. 
CaawppAs The defendanta (the respondents) undertook to prove that their 
an gases tenures existed before December 1790. The Principal Sudder 
MooRagpse Ameen decided, on the 9th of April 1863, that they had failed 

e Kamase to do so, and decreed in favor of the’ appellant. That decree 
aeann was affirmed on appeal by a Division Bench of thé High Court 
TE on the 14th of March 1864. An application for a review of 
judgment was made on the 10th of June 1864, on the ground, 
amongst others, that the appellant having stated that the lands 

* * were his mål lands, the Court had erred in throwing the onus of 
- proof on the defendants. The review was admitted on this 
ground ; and on the 24th of August 1865, the Court made an 

order in these terms :—* A notice will issue to the other side, 

when the case will be argued, whether or not our decision, 
which has been overruled by a subsequeut ruling of the Full 
Bench, should not be altered.” Andon the 6th of September 

1867, the Court made the second order for a remand, saying, 

* the onus being on the zemindar, he will be permitted to amend 

his plaint; and he will have to prove that the land is mål, by 

showing that he has received rent for the same.” 

Their Lordships conceive that, subject to the point which will 
be subsequently noticed; the question whether this remand was 
correct, must be governed by their decision on the other appeal. 
They do not think that the order is vitiated by the specification 
of one amongst the various -methods by which the plaintiff 
might prove his case. They do not conceive that the High 
Court really meant to limit him to that kind of proof. It was, 
however, argued by Sir Roundell Palmer, that the remand of 
this particular case was improper, because the cause had already 
been finally decided in the appellant’s favor; and ought not 
to have been admitted to a review, in order to give the defend- 
ants the benefit of what had been decided in other cases after 
such final judgment had passed. Their Lordships, however, 
observe that the application. for. a review seems to have been 
regularly made within ninety days of the date of the decree 
sought to be reviewed, pursuant to Article 377 of the Code of 
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Procedure ; and this being so, their Lordships Conceive that it 1871 
was competent to the High Court.to delay, if they did delay, „Harmar 


. wh SA de i ~, MUEKHOPADYA 
their final decision on that application until the law, on which TT 
B 


so much doubt existed, had been settled by the judgments of „Cmaxnra 


the Full Bench of the High Court, which have been ‘already PAES: 


NABAKRISHNA 


noticed. Therefore, in this case also, their Lordships think that Mooxmkses 
. the final order of the High Court was correct. They-will, Pius 


accordingly, humbly advise Her Majesty to dismiss both ,7MA™DR4 


appeals. As the respondents have not appeared on either, it = 
ig unnecessary to say anything about costs. 


Appeals dismissed. 


Agent for the appellants in both cases: Mr. Barrow. 


[ORIGINAL CIVIL] 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Macpherson. 


EAGLETON (Prarstis) v. THE BAST INDIA RAILWAY COMPANY April 16, 


(DEFENDANTS). 
Contract—Railway Receipt— Carrier—Jus terii. 


In March 1871, T. and Co., brokers in Calcutta, sold to 8. & Co., on account of 
C. an up-country seed merchant, 200 tons of poppy seed, and allowed ©, to draw 
upon them to the extent of the value of 50 tons before despatch, on the terms of a 
previous contract by which they had allowed C. to draw against cotton to arrive 
in Calcutta before the drafts matured, C. authorizing them to receive payment on 
his account on goods sold and delivered through them. Towards the end of March 
O. entered into an arrangement with E., a merchant in Calcutta, under which E, 
accepted bills to a large amount for C, upon C.'s promise to cover the bills before 
matority. In June C. ordered the defendant Railway Company to consign all ee 
goods despatched from Fyzabad to E.’s address and empowered E. to take delivery 
of, and give receipts for all such goods. In the same month C. despatched 
from Patna, in bags supplied by S. & Co.,55 tons of poppy seed to Calcutta, 
and sent the railway receipt to E., who was therein named as the consignee. One 
of the terms printed on the receipt stated that goods would only be -delivered 
to the consignee named in the receipt or to his order. In advising E. of the 
despatch of the poppy seed, C. informed chim that it had been sold to 8. & Co, 
and that delivery was to be made through T. and Co., and E. had also seen lottérs 
which passed betweon C. and his agents in which the following passages occurred, 
“ Qar Calcutta firm will deliver the poppy to T. and Co.” and “Do your best and 
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hurry off despatches of-50 tons of poppy. The rest of the poppy and lingeed can 
go to E.” ,E. endorsed the railway receipt to 8. & Co., who paid the freight, and 
sircars of E, and S. & Co. together went to the railway station and demanded deli- 
very which the Railway Company at first promised to give, but afterwards, under 
an order from C, to “deliver 50 tons to T, and Oo., and to no other party, the rest 
of the seed to be delivered according to documents,” they at T. and Co.’s request 
delivered the whole 55 tons to them. In an action by E. against the Railway Com- 
pany for non-delivery of the seed to him, 

Held’ (per Markby, J.) E. was a mere agent of the vendor for the delivery of the 
goods; T. & Co. had a superior title to the goods, of which E. had notice. 

Held (per Oouch, C. J., and: Macpherson, J., on appeal) the Railway Company 
was bound to deliver to E. The property in the goods and right of possession was 
in him; he had an authority coupled with an interest which O. could not re- 
yoke ; he had no notice of the title of T. & Oo. which was an equitable right 
only. 

Tars was an appeal from a decision of Markby, J., dated 
23rd January 1872. The suit was brought by the plain- 
tiff, a merchant in Calcutta, against the East India Rail- 
way Company, for wrongfully delivering to Messrs. Toulmin 
and Co., brokers, 747 bags of poppy seed which had been placed 
in the defendants’ possession as carriers for delivery to the plain- 
tiff, The facts of the case are fully set out in the judgment of 
Markby, J., and were accepted by the Court of Appeal. 


Marxsy, J.—In this suit the plaintiff claims to recover from 
the defendants the value of -747 bags of poppy seed, which were 
in the possession of the defendants, and which, the plaintiff says, 
ought to have been delivered to him, but were not. 

The plaintiff does not claim to be the owner of the goods, the 
short history of which is as follows. A person trading as Cohen 
Brothers had, through a firm of brokers known as Toulmin and 
Co., entered into a contract with Messrs. Schilizzi and Co. of 
Calcutta for the delivery to them of 200 tons of poppy seed, to be 
delivered at Howrah during May and June in lots of 50 tons 
at a time or more. In part performance of this contract the 
747 bags of poppy seed containing 1,494 maunds, or 55 tons, 
were despatched by the plaintiff’s agent at Patna to be sent by 
the defendants’ Railway to Howrah, and in the railway receipt 
which the defendants then gave, and which was in the usual 
form, the plaintiff was named as the consignee, and when the 
goods arrived at Howrah, the defendants notified their arrival 
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to the plaintiff, who directed that the goods should be delivered 
to Schilizzi and Co., but the defendants notwithstanding deli- 
vered them to Toulmin and Co. 

Upon these bare facts, which were admitted, the pléintiff 
claimed a decree without going into evidence, unless the defend- 
ants could make some answer; but I declined to call upon the 
defendants to go into their case upon these admissions, the plain- 
tiff being only consignee, and not having, so far as yet appeared, 
any contract with the defendants, or any property in the goods 
whatsoever. 

The plaintiff then opened his whole case, which was that the 
goods were despatched by Cohen Brothers to him for the speci- 
fic purpose of meeting a bill for Rs. 10,000, drawn by Cohen 
Brothers and accepted by himself, which bill would fall due on 
the 26th of June, and the plaintiff alleged that the goods were 
so despatched in fulfilment of a promise by Cohen Brothers that 
this acceptance should be covered before maturity. On the part 
of the plaintiff I was asked to raise the following issues, 

1, Whether the plaintiff had any such interest in the goods 
as would entitle him to the possession of them ? 

2. Whether the plaintiff had not obtained constructive pos- 
session of the goods before the conversion of them by the 
defendants ? 

The defendants asked to raise the following issues. 

3. In whom was the property in these goods at the date of 
the alleged conversion ? 

4, Whether or not the plaintiff had any right of possession, 
and if so, whether the defendants had any notice of such right? 

5. Whether, if the plaintiff had at any time any right in or 
over these goods, or the proceeds, that right was not itself sub- 
ject to the prior right of Toulmin and Co. ? 

6. Whether, if the plaintiff had at any time any right, that 
right was not determined, and if so when? 

7. Whether there was any conversion ? 

Both the plaintiff and defendants, whilst each insisting on their 
own right to establish a special claim to these goods, objected to 
the other side doing so, but I considered that the best course 
was to raise all the issues. Z 
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The facts of the case, as I find them to be, are that a certain 


HaGueTox Mr, Cohen, under the name of Cohen Brothers, had been doing 


THE 
East INDIA 


Cox 


an up-country trade in cotton seed and other producp, evi- 


Ranar dently on a very limited capital; and, as is usual in such 
. 9 


cases, was constantly pressing his correspondents in Calcutta 
to the utmost for advances. He had been in correspondence 
with Youlmin and Co. upon this subject, and in December 
1870 Toulmin and Co. agreed to allow him to draw Rs. 25,000 
against cotton to arrive in Calcutta, before the drafts matured. 
Mr. Cohen thereupon authorized Toulmin and Co. to receive 
payment on account of Cohen Brothers on goods sold and 
delivered through Toulmin and Co. In February Mr. Cohen 
was contemplating an extension of his operations to the purchase 
of oil seeds, and a good deal of correspondence ensued as to the 
terms on which he was to get advances. In his letter of Feb- 
ruary 25th he asks permission “to draw upon Toulmin and Co., 
in the usual way, and to meet the bill which would fall due 
before the time of delivery; we would (he says) draw upon the 
buyers and place you in funds.” On the 2nd March Toulmin 
and Co. informed Mr. Cohen that they had sold on his account 
to Messrs. Schilizzi and Co., 200 tons of poppy seed, on the 
terms which I have already: stated, but added that this firm 
would not allow itself to be drawn upon. In order to meet this 
difficulty and to enable Cohen Brothers to make a beginning 
Toulmin and Co. said “we will allow you to draw on ourselves 
to the extent of the value of 50 tons before despatch.” To this 
letter Mr. Cohen sent rather a vague reply, hinting at his in- 
tention to seek accommodation elsewhere. On the 14th April 
Mr. Cohen asked permission to draw on Toulmin and Co. at 
sixty-one days for Rs. 10,000 saying that poppy seed and cotton 
would be sent soon. Toulmin and Co. declined however to go 
beyond their permission to draw in advance to the extent of 50 
tons of seed. Accordingly Mr. Cohen on the 18th April enquired 
of his agent at Fyzabad, Mr. W. Landeshut, what amount he 
could draw against 60 tons of poppy seed, to which the answer 
given was Rs, 5,000. Cohen Brothers on the following day 
drew for that sum on Toulmin and Co., at sixty-one days, and in 
the letter which advised the draft they said, “ Our agent at’ 
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Fyzabad has purchased the poppy seed and will shortly make the 
first despatch, in fact we expect he will be able tomake the 
despatch 100 tons.” No further communication of any import- 
ance took place between Toulmin and Co. and Mr. Cohen until 
` the 14th June when Mr. Cohen telegraphed to say that the 
* poppy has just reached Patna, sending Howrah by rail,” and 
asking to draw for Rs. 10,000 more. This request Teulmin 
and Co. refused, and reminded Mr. Cohen of his promise 
to deliver 50 tons of poppy seed on the following day. The 
747 bags of poppy seed in question were despatched from Patna 
on the 20th of June and arrived at Howrah on the 22nd, where 
they were claimed by Toulmin and Co., as specially appropriated 
to the draft for Rs. 5,000 accepted by them as above stated, 
which fell due on the 19th of June and which they paid 
on the 22nd. 

I will now state the transactions between Mr. Cohen and the 
plaintiff. It will be recollected that in March Mr. Cohen had 
hinted to Toulmin and Co. his intention of seeking elsewhere 


‘3 the accommodation which they had refused, and in fact, towards 


the end of that month Mr. Cohen entered into a general arrange- 
ment with the plaintiff that he should look to Cohen Brothers’ 
interest receiving two annas per cent on all business done; and 
that the plaintiff should allow Mr. Cohen to draw at the rate of 
Rs. 50,000 a month upon an arrangement that all drafts would 
be covered before they matured. In pursuance of this arrange- 
ment Mr. Cohen drew upon the plaintiff at sixty-one days for 
Rs. 10,000, on the 26th April, and again for Rs. 10,000 at 
fiftysone days on the 13th May. Besides these there were other 
bills for the amount of Rs. 12,500, drawn by Mr. Cohen on 
the plaintiff, falling due on the 16th of June, and conse- 
quently towards the end of May the plaintiff was anxious- 
ly enquiring after the arrival of seeds. On the 25th of May 
he was informed by Mr. Landeshut, the agent of Mr. Cohen 
in Calcutta, that it was impossible to give with accuracy the 
dates when they would receive any seeds, but as they were 
bound to deliver 200 tons of* poppy in May and June, and 100 
tons of linseed in June, the goods would be down in ample 
time to cover the plaintiffs acceptances due on the 16th of June. 


e . 
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On the 5th of June Mr. Cohen writes to advise the departure 
of consighments by water to Patna, which it was said ought 
to reach Howrah by rail on the 13th, and it is added that, 
should they not arrive by that date, they trust that the railway 
receipt will enable the plaintiff to finance, so as to take up the 
drafts on himself at maturity. This letter no doubt refers to a 
„ portion of the 747 bags of poppy seed now in question, and to 
” the bills which fell due on the 16th of June. On the 8th June 
the plaintiff writes to Cohen Brothers pressing for cash to meet _ 
these bills, and on the 12th June Mr. Landeshut writes from, 
Fyzabad that he has ordered the Station Master at Patna to 
consign all goods despatched from Fyzabad to the plaintiffs 
address, and on the 14th June Cohen Brothers write to the plain- 
tiff empowering him to take delivery, and, give receipt for all 
despatches of linseed and poppy seed consigned by their Fyza- 
bad agent, or through the Patna Station Master, to Cohen 
Brothers’ care at the Howrah Railway Station. Notwithatand- 
ing these efforts, however, neither goods nor railway receipt 
arrived in Calcutta in time to meet the acceptances falling due 
on the 16th, but Mr. Cohen in some way or other found the 
cash to meet them, and they were retired. 

No sooner, however, were these bills got rid of, than it became 
necessary to consider how others were to be met. Besides the 
drafts on the plaintiff which fell due on the 29th of June, and 
the 6th of July respectively, there was the still earlier draft on 
Toulmin & Co. which fell due on the 19th, and which was there- 
fore the next to be provided for. Of course the plaintiff was 
still pressing for goods, and got the two following letters :—The 
first is from Mr. W. Landeshut from Fyzabatl and is as 
follows :— k , 

“ Fyzabad, 16th June 1781. 
Messrs. Eagleton and. Co., 
Calcutta. 
Dear Sirs, 

We bave your favors of the 9th and 12th. 

We enclose memo of goods despatched and about to be so. I have 
sent you per pattern post three samples of linsced of different marks, 
and one of poppy. 
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The poppy was sold to Messrs. Schilizzi and Co. through Messrs. 
Toulmin and Co., dnd delivery has to be made to Schilizzi and Co. 
througl» Toulmin and Co, A 

100 tona linseed according to sample "5 were sold to James 
‘Leicester and Co.’ for delivery in June @ 4-2-6, and 50 tons were sold 
to-“gome” gentlemen not on sample for delivery by 20ih Jaly 
@ Ra, 4-3-6 48 is best quality 

L 8 is 2nd do, 
L 8 is 8rd do. 
Yours faithfully ` 
(Sd.) Cohen Brothers and Co. 
per W. Landeshut.” 


The letter enclosed a list of consignments showing that the 
747 bags now in question should reach Howrah by the 22nd of 
June, The second is from Mr. S. M. Landeshut from Meerut 
and is as follows :— 


i t SOR 17th June 1871. 
My dear Eagleton, ; 
We have telegraphed you that T start to-day for Patna. Of course 
if you care to come up there, do so by all means, but I scarcely think it 
will be necessary. 


I am going to send you down all consignments as they come to 


hand, so that there shall be no further difficulty in covering drafts 
as they fall due. . 
- With kind regards to Mrs. Eagleton and yourself believe me 


Yours sincerely 
(Sd.) S. M. Landeshut.” 


The ai replied to the letter of the 16th June as follows :— 


“ Calcutta, 19th June 1871. 
Messrs, Cohen Brothers and Co., 
Meerut. 
Dear Sirs, 

We have to acode receipt of your favors of the Iöth and 
16th instant advising having drawn on us at 21 d-d in favor of the 
Bank‘of Upper India for Ra. 12,500, by two drafts for Rs. 10,000, and 
2,500 each,- the drafts to be présented by the Oriental Bank. These 
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1872 drafts have as yet not been presented ; we shall, however, accept the 
EaGteron game on presentation, but we must ask you not again to draw on us.” 


Tare We have received advice of goods from Fyzabad as per enclosed 


Faer Tupia, statement, from which we note that not quite 100 tons of poppy seed 
ComraNY. will be in Calcutta this month for Schilizzi and Co. Prices for poppy 
. seed here are now 4-8 with very little in the market, and we think it 
not improbable that, should Schilizzi and Co. go into the market to 
ie buy 100 tons, that prices would immediately still further advance. 
Small grain Linseed is to-day worth 4-3 to 4-4 per mound, and stocks 

are light. 


Awaiting your advices concerning deliveries of Linseed. 


š . : We remain Dear Sirs, 
Yours faithfally, 
(Sd.) Eagleton and Co. 


t 


P. 5. 
We return you Mr. McLeary’s letter to Mr. Cohen, 


(Sd.) E. and Co. 
P. P. S. 


The drafts have just been presented by the Oriental Bank and 
accepted by the writer : we perceive you have drawn on him not on 
“ Eagleton and Co. 

(Sd.) E. and Co.” 


* On the 20th June Mr. S. M. Landeshut wrote from Patna 
as follows :— 

« Patna, 20th June 1871. 
My dear Eagleton, 

The mail leaves this at 1 o’clock in the day: as I have but just 
returned from the Railway Station, I have but little time to write 

_*> a long letter. 

We are deapatching from here to-day to your address 747 bags = 
1494 maunds poppy, and 255 bags==510 maunds linseed, which will 
reach Howrah the day after railway receipt. The value of this will 
not be sufficient to cover your acceptance due on the 29th, I would 
therefore recommend you, if possible, to draw upon Cohen for what 
you require, I have not time to write more fully but will do so later 
in the day. 

Yours sincerely, 
: (Sd.) S.M. Landeshut, 
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P. 5. 
I hope you have paid my premium, as Grace expires to-mofrow.” 
And*again on the 21st as follows :— p 
“ Bankipore, 2ist June 1871, 
My dear Eagleton, : 
Under a separate cover registered I have sent you railway receipt 


for 1002 bags of seed, 747 poppy and 265 linseed. Bearing. 


freight Rs. 1021-2-9. On receipt of the poppy I would advise you 
to give notice of arrival to Schilizzi and Co. and take payment from 
them at the rate of Rs. 4-4 per maund as per contract. They taking 
delivery from Howrah. 

With regard to the linseed you had better wait until further 
supplies come to hand, which I expect ina few days, and in the mean- 
time use your judgment as to the best way of raising money on the 
stuff to meet the draft due on the 29th. Cohen, I hope, has sent you 
general instructions since I left Meerut; according to my brother's 
programme, you ought to have receipts for 978 more bags of seeds 
between this and the 30th of which 512 are poppy. Cohen is, I 
believe, writing to Toulmin to finish up Schilizzi’s contract by buying 
and supplying in Calcutta, 

i Yours sincerely, 
(Sd.) S.M. Landeshut.” 


To the first of these letters the plaintiff replied by writing te 

Meerut as follows :— 
“104 Canning Street, 
Calcutta, 21st June 1871. 
Messrs. Cohen Brothers and Co. 
. Meerut. 
Dear Sirs, 

Mr. S. M. Landeshut writes us from Patna thatrailway receipts for 
1494 maunds poppy, 510 maunds linseed, will arrive in Calcutta 
before your draft for Rs. 10,000 matures on 29th instant ; the value of 
these seeds is os eee Bs. 8,469 3 0 
Less freight » 1,002 0 0 





: 7,467 8 0 
Less margin of 25 per cent. 1,866 15 3 





è 5,600 3 9 
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1872 We must therefore ask you immediately on this receipt of this to 
Eaaieron remit us, say 6,000, and telegraphing us that you have done so. 

Te We regret that so much anxiety is cauged by our acceptances not 
East INDIA 


Rarwar being tovered in the usual course, we had hoped after the last matter 

° was settled that the business would proceed in order. At Mr. Lan- 

deshut’s request we have again accepted your drafts to the extent 

of 12,500, but had we for an instant anticipated that sufficient seeds 

s e would hot have been down in time to cover our acceptance falling 
due, we most certainly should not bave done so. 


. We are, Dear Sirs, 
Yours faithfully, 
e i (Sd.) Eagleton & Co.” 


I have set out these six letters at length, because it is on them 
that the plaintiff must rely to establish his claim. I do not, of 
course, mean that the prior dealings between the parties are to 
be put entirely out of sight, but it is clear that up to the 14th 
of June the parties were corresponding upon a different matter, 
namely, how the bills were to be met which fell due on the 16th. 

What happened when the goods arrived at Howrah was 
this :—The plaintiff got the railway receipt on the 22nd; on that 

‘day an assistant of Toulmin and Co. demanded it from the 
plaintiff on his employer’s behalf, with which demand the plain- 
tiff refused to comply, but telegraphed at once to Cohen Brothers 
= for instructions. Mr, Cohen replied on the 23rd, directing . the 
_ plaintiff to deliver to Toulmin and Co., and at the same 
time telegraphed to Toulmin and Co., that they were to 
demand the poppy seed from the plaintiff. The plaintiff replied 
by telegraph refusing to deliver the poppy secd to Toulmin and 
e= . Co. until his draft due on the 29th was covered. Where- 
upon Mr. Cohen telegraphed to the Station Master at Howrah 
to deliver the poppy seed to Toulmin and Co., and to no 
one else. 

The plaintiff, when he got the railway receipt, indorsed it to 
Schilizzi and Co., and sent to Howrah, on the 24th, his own 
sircar, accompanied by a sircar of Schilizzi and Co., to demand 
that the poppy seed should be delivered to Schilizzi and Co. 
who on that day paid the freight, but the goods were not 


ow 
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delivered. There is some dispute as to whether the delivery 
was refused by the Railway Company on the 24th or not, but 
it does, not appear to me to be of much importance. Any 
how the same evening the plaintiff wrote to the defendants 
expressing his surprise at their having refused to deliver to 
Schilizzi and Co., and giving- them notice not to deliver 
to any one on the present endorsements of the receipt. « This 
notice he withdrew on the 26th, on which date he again made 
some demand, I suppose the same as before, that the goods 
should be delivered to Schilizzi and Co. This was not done, 
and the goods were afterwards delivered to Toulmin and Co. 
under a guarantee. The plaintiff had not up to that time given 
to the defendants any notice of the true nature of his claim to 


these goods. Messrs.’ Schilizzi and Co. remained quite passive. 


These being the facts of the case, I think they do not support 
the plaintiff’s claim. All that the defendants knew about the 
matter was that the plaintiff was‘the bare consignee of the goods, 
who did not claim that the goods should be delivered to ‘himself, 
but to another person who had paid the freight. Under these 
circumstances I think that the defendants would naturally assume 
that the plaintiff was a mere agent of the vendor for delivery, 
and very properly, I think, referred the matter to the consignee 
for instructions and obeyed those instructions. 

Nor upon the facts and correspondence does it appear to me thaf 
the plaintiff had in any respect better claim to the possession of 
these goods than the defendants, I am not now ‘called upon to 
decide whether or no possession of these goods could, or could 
not, have been demanded by Toulmin and Co. as against the 
instructions of the consignor. What I am called upon to decide 
is, whether under the circumstances it could be demanded by the 
plaintiff as against the defendants who had the consignor’s express 
orders to deliver to Toulmin and Co., and in my opinion, even if 
all the circumstances had been made known to the defendants, 
they would still have been bound to deliver to Toulmin 
and Co. If we look to the correspondence, on and after 
the 16th of June, which more nearly concerns this case, we 
find that the plaintiff was expressly told in the letter of 
the 16th of June (the most important of all) that the 
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poppy seed was sold to Schilizzi and Co., and delivery was 


Eacuerox to be made through Toulmin and Company. If we look to 


w 


the earlier correspondence we find that, by letters written by 


Brothers at Meerut, which letters the plaintiff was authorized 
to read, and did read, he was informed that “ our Calcutta firm” 
(ù e., Cohen Brothers) “ will deliver the poppy to Toulmin and 


S Company,” and again “do your best and hurry off despatches 


of 50 tons of poppy. The rest of the poppy and linseed can 
goto Eagleton.” Surely this was a notice to any man of busi- 
ness that Toulmin and Co. had some claim against this poppy 
seed to the extent of 50 tons, and when the order to deliver 
to Toulmin and Co. was repeated in the letter of the 16th June, 
it was obvious that this had reference to that claim. If, as the 
plaintiff says, this had only reference to Toulmin and Co.’s 
position as brokers, the direction would have been general as 
to the whole 200 tons, and would not have been limited to 
60 tons only. Nor do I think that the letters of Mr. Lan- 
deshut of the 20th and 21st can have the effect of displac- 
ing the previous order to deliver to Toulmin and Co., and substi- 
tuting a right on the part of the plaintiff to have those goods 
“delivered to himself, They are rather in the character of friendly 
advice to the plaintiff, how to act so as to extricate himself 
from his difficult position. But even assuming that they are 
more, still they do not, in my opinion, give the plaintiff 
a right to claim delivery of these goods, superior to the 
undoubtedly prior claim of Toulmin and Co., backed as it was 
by the orders of the consignor, for, though Mr. Cohen was 
greatly pressed for money, I do not think he was guilty of 
any deliberate dishonesty, and it would have been deliberately 
dishonest if he had diverted these 50 tons of poppy seed, which 
had been clearly promised to Toulmin and Co., into any other 
direction, just when Toulmin and Co.’s bill was falling due, 
and when it was impossible that any other goods could arrive 
to meet it. 

Apart, therefore, from the question of notice, on a comparison 
of the situation of the two claimants to the property, I think the 
plaintiff has failed to make out his case. 


ye 
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Failing however this, his main contention, the plaintiff says, he 
is entitled to something in respect of the surplus over %0 tons. 
It appears that only 50 tons of poppy seed, out of nearly 65 
which Toulmin and Co. received, were delivered to Schilizzi 
and Co., that firm refusing to recognise Toulmin and Co.’s 
authority to receive payment for any larger quantity. Accord- 
ingly Toulmin and Co. applied to Mr. Cohen to know* what 
he was to do with the surplus, Mr. Cohen therefore authorized 
Toulmin and Co. to tender this quantity (65 bags) to Schilizzi 
and Co., and if they refused it, then to dispose of the seed to 
the best advantage; Schilizzi and Co. did refuse it, and Toulmin 
and Co. sold the seed in the market. The plaintiff contends 
that these 65 bags ought, at any rate to have been delivered 
to him, and he relies on a letter written on the 23rd of June, by 
Mr. Cohen to the defendants which is as follows :— 


“& Meerut, 28rd June 1871, 
To 


The Station Master, 
East Indian Railway, 
Howrah. 
Dear Sir, 
We beg to confirm the following telegram sent you.this day. 


Deliver our poppy seed to Toulmin and Oo., and to no other party 
who may apply for it. 


East Inpra 
ILWAY 
ALPANY. 


We mean a quantity equal to 50 tons. — 


Yours faithfully, 
(Sd) Cohen Brothers and Co. 
The rest can be delivered according to documents, 

(Sd.) C. B. and Co.” 
That letter arrived in Caleutta on the 26th (see Mr. Conroy’s 
evidence), but whether before or after the seed was delivered to 
Toulmin and Co. is not certain. Mr. Conroy thinks the seed 
was delivered on that day. - I do not however think I can give 
plaintiff a decree for anything on this account. I cannot find 
that any demand was ever made by the plaintiff that this sur- 
plus quantity should be delivered to him, though he knew the 
exact quantity which had agrived, and the extent of Toulmin 
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and Co.’s claim, for it was stated in the letter of the 2nd June 
which thé plaintiff saw. Throughout he claimed the whole, and 
it seems to me, that the claim to this surplus is entirely am after- 
thought. Had it been made earlier, the defendants would no 
doubt have referred the plaintiff to Toulmin and Co., who 
would doubtless have taken Mr. Cohen’s instructions, and the 
resulf’might have been different. It would, in my opinion, be 
most unjust towards the defendants to allow this claim now to 
be sprung upon them, of which no one, as far as I can discover, 
had thought until this plaint was filed. I therefore think that the 
suit must be dismissed with costs on scale No. 2. 


From this decision the plaintiff appealed. 
Mr. Evans and Mr. Macrae for the appellant. 
Mr. Marindin and Mr. Marsden for the respondents, 


Mr. Evans contended that ‘the plaintiff had such an 
interest in the goods as entitled him to bring the action—Ander- 
son v. Clark (1). There was an authority coupled with an 
interest in the plaintiff. There was a distinct stipulation to 
gover the drafts, and it must be taken that they were to be 
covered by the goods in suit, as no other goods could have 


arrived in time to cover the drafts when due. The railway 


receipt is the customary evidence of title, and it was so treated, 
and by giving it the liability of the defendants was acknow- 


ledged—Holl v. Griffin (2). 


Mr. Macrae, on the same side, contended that although a 
railway receipt may not have the full force of a bill of lading, 
it is an instrument the holder of which has a right to deal with 
the goods; it can be dealt with in a certain way as a bill of 
lading ; the consignee may attend to receive the goods men- 
tioned in it, or he may endorse it to a third party. If this 
document had the full power ofa bill of lading, cases like 


(1) 2 Bing.,20. (2)e10 Bing., 246. 
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Haille v. Smith (1) would be applicable. As it is, Evans v. 
Nicholl (2) is in point; the document there was of an inferior 
kind to a railway receipt, and it was there held that the plain- 


tiffs were entitled to bring trover; therefore a fortior? the , 


plaintiff in this suit could maintain an action. 


$ : 
Mr. Marindin for thé respondents—Whatever title thie 


plaintiff may have proved against Cohen and Co., and through * 
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them against the defendants, the title of Toulmin and Co. is ` 


paramount to the title of the plaintiff, the defendants, therefore, 
were justified in delivering to Toulmin and Co. Biddle v. 
Bond (3), Thorne v. Tilbury (4). Holl v. Griffin (5) is distin- 
guishable, because in that case there was a direct promise of the 
wharfinger to hold the goods for the person who held the whar- 
finger’s receipt: here there was no such promise. Has the 
plaintiff shown such a title as would prevent the alteration in the 
destination of the goods from being operative? There had been a 
sale of these goods, and a specific appropriation of the proceeds, 
when the plaintiff came into the transactions. Toulmin and Co. 
had a right to hold the goods until their lien was satisfied ; the 
result of the transactions was an equitable assignment to them ; 
Barlow y.-Cochrane (6). [Coucu, C.J.—Here you have to 
show that the plaintiff was bound by any equity which may have 
existed in respect to the goods, that is that he had notice of Toul? 


“min and Co.’s lien on the goods]. The only interest the plaintiff. 


had in the goods was to receive the proceeds ; the property had 
actually passed to the purchasers, Schilizzi and Co.—The 
Calcutta and Burmah Steam Navigation Company v. De 
Mattos (7). On that decision, when the goods were put into the 
~ bags of the purchasers, they became the property of the purcha- 
sers, and that even though the documents were, not handed over. 
_ [Covon, C. J.—Cohen and Co. had a special property in the 


‘\ 


(1) 1 Bos. & P., 563, (5) 10 Bing., 246, 
(2) 8 Man. & Gr. 614, (6) 2 B. LB, O. C., 56, 
(3) 6 B. & S., 225. , (7) 321. JQ. B,, 322 


(£) 3 H. & N., 534. 
78 
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goods until the price was paid, though the general property 
might have been in the purchasers.] If the general property 
in the goods had passed to the purchasers, the only right,Cohen 
and Go. could give was the right to receive the price from the 
purchasers, and to retain the goods until it was paid. That 
right was transferred to Toulmin and Co. by assignment prior 
to thas to the plaintiff; and the plaintiff cannot be in a better 
position than Toulmin and Co. If the price of the goods had 
been. paid by the purchasers, and the goods had been sent to 
the plaintiff without his being informed that the price had 
been paid, he would have been bound to deliver them to the 
purchasers, he would have taken them subject to their rights. 
[Coucu, C.J.—If the price had been paid, Cohen and Co.’s 
lien would have been gone, and they could not have handed them 
over to. the plaintiff. The authority given by the letters of the 
4th and 26th of February amounts to an authority to Toulmin 
and Co. to receive payments; and where there is an authority 
coupled with an interest, it is irrevocable. [Covon, C.J.— 
Unless it would bind the goods the plaintiff would not be affect- 
ed.] The goods were so far bound that the plaintiff took them 
subject to the right of Schilizzi and Co. in them when they paid 
the price. 


-* Mr, Evans in reply.--The goods had come into the construc- 


ative possession of the plaintiff. No such title bas been shown 


on the part of Toulmin and Co. as would overcome such con- 
structive possession of the plaintiff. 


Coucn, C.J. (after briefly stating the facts)—-The first ques- 
tion which I think it is necessary to consider is, what was the 
effect of the handing over by Cohen Brothers and Co. to the 
plaintiff of the railway receipt in connection with the transac- 
tions which had taken place between them, and the agreement 
which is derived from the correspondence. Now as to the effect 
of the delivery of the railway receipt, there isa very decided 
authority that that would pass the property from Cohen Brothers 


ff 


s. 
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and Co. to the plaintiff, and that is the first question which we 
have to determine. l À 

Upon that matter there is first the judgment of Bosangug, J., 
in the case of Holl v. Griffin(1) which was referred to in the 
course of the argument on the appeal. The facts there were 
that a person named Wilson who was possessed of a wharfinger’s 
receipt ‘at Stockton-upon-Tees handed it over together with 
the invoice to the plaintiff upon an advance of money made to 
him by the plaintiff, and at the same time addressed an order to 
the defendants who were wharfingers in London, to deliver the 
goods upon their arrival to the plaintiff. The plaintiff called at 


_ the defendants’ wliarf, apprized them of his claim, and left the 


wharfingers’ receipt with them. The defendants’ clerk said that the 
vessel by which the goods were to be conveyed had not arrived, 
but they would be delivered to the plaintiff on arrival.. Bosan- 
quet, J., said with regard to the handing over of the receipt:— 
“The original owner of the goods was Wilson. The goods 
were lying on a wharf at Stockton-upon-Tees. The wharfinger 
there gave’ Wilson a receipt for them; and Wilson, having that 
receipt and the invoice, handed both over to the plaintiff upon 
obtaining an advance of money.” Here Cohen Brothers and 
Co., having the railway receipt sent it by post to the plaintiff 
who had put himself by an agreement with Cohen Brothers and 
Co., under obligations to meet bills, which bills it was intend- 


ed by Cohen Brothers and Co. (as appears from the correspon” 


dence) he should have the means of meeting by making use of the 
railway receipt. What Bosanquet, J., then says applies precisely 
to the present case. “ As between Wilson and the plaintiff this 
was a symbolical transfer of the property to the plaintiff, and 
may be considered the same as if the goods had passed from hand 
to hand. It is objected that the wharfinger’s receipt by virtue 
of which the plaintiff claims a property in the goods is not the 
receipt of the defendants but of the wharfinger at Stockton- 
upon-Tees.” Then the learned Judge meets that by showing 
that the defendants had recognized the receipt by promising to 
hold the goods by virtue of it. That question does not arise 


QP 10 Bing. 248, 
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in this case, because the receipt here was given by the defend- 
ants’ servants and was therefore the receipt of the defendants. 
This, judgment then is an authority that, by that transaction 


Raway* between Cohen Brothers and Co. and the plaintiff, the property 


Coawpanry, 


in these bags of poppy seed passed to the latter. To the same 
effect is the judgment of Maule, J., in Evans v. Nicholl (1). 
There’ the case was that the plaintiffs were chemists and dry- 
salters, and also factors and brokers, carrying on trade in 
London.: The defendants were the London agents of Nicholl, 
Ludlow and Co., who carried on business at Newcastle as 
shipowners and wharfingers. The plaintiffs acted as factors and ° ‘ 
brokers for Anthony Clapham, an alkali manufacturer at New- 
castle, who was in the habit.of consigning alkali to the plain- 
tiffs in London for sale on his account, he being allowed 
to draw upon them to the extent of two-thirds of the supposed 
value, but sometimes drawing in fact, for the full amount. On 
the 2nd of May 1840, the plaintiffs were under acceptance for 
Clapham beyond the amount for which Clapham was entitled to 
draw in respect of goods in their hands belonging to him, if not 
to the full value of those goods. On that day Clapham 
wrote, to the plaintiffs that he had drawn on them at four 
months’ date for £500, adding “ I hope to be able to ship twenty. 
tons of soda the beginning of the ensuing week.” The goods 
were shipped and no bill of lading was given, but the receipt 


smesigned by the mate of the vessel for the goods was sent to the 


plaintiffs. Maule, J., said “upon the shipment of the goods 
on board the London” (the vessel) “ upon the terms of being 
delivered to the plaintiffs, and the acceptance of the goods by 
the ship-owners upon those. terms, the property vested in the 
plaintiffs to the extent of their interest, which was the interest 
of persons with whom goods are pledged; Bryans v. Nis (2). 
It is admitted that, if the plaintiffs had been vendees instead 
of pawnees of these goods, their right to recover could: not 
have been dispated. The goods having been shipped by Clap- 


- ham for the purpose of meeting the plaintiffs’ acceptance of 


the £500 bill, and the. shipowners having accepted those goods 


(1) 3 M. & G, 614, (2) % M. & W., 775. 
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.of corn, provided the corn answered the character of that which 


was.agreed to be delivered,” (which was the case here with 
regard to the contract with Schilizzi and Co., for poppy seed). 
“ By the original contract, therefore, no property passed; and that 
matter admits of no doubt’ whatever. In order therefore to 
deprive the original owner of the property, it must be shown in 
this form of action—the action being for the recovery of the 
property—that, at some subsequent time, the property passed. It 
may be admitted that, if goods are ordered by a person, although 
they are to be selected by the vendor, and to be delivered to a 
common carrier to be sent to the person by whom they have been 
ordered, the moment the goods, which have been selected in pur- 
suance of the contract, are delivered to the carrier, the carrier 
becomes the agent of the vendee and such a delivery amounts to 
a delivery to the vendee; and, if there is a binding contract 
between the vendor and vendee, either by note in writing, or by 
part payment, or subsequently by part acceptance, then there is 
no doubt that the property passes by such delivery to the carrier. 
It is necessary, of course, that the goods should agree with the 
contract. In this case it is said that the delivery of the goods 
on ship-board is equivalent to the delivery I have mentioned, 
because the ship was engaged on the part of Lethbridge as 
agent for the defendant. But assuming that it was so, the 
delivery of the goods on board the ship was not a delivery of 


_smathem to the defendant, but a delivery to the captain of the vessel, 


to be carried under a bill of lading, and that bill of lading 
indicated the person for whom they were to be carried. By that 
bill of lading the goods were to be carried by the master of the 
vessel for and on account of Lethbridge, to be delivered to him 
in case the bill of lading should not be assigned, andif it should, 
then to the assignee. The goods, therefore, still continued in 
the possession of the master of the vessel, not as in the case of 
a common carrier, but asa person carrying them on behalf of 
Lethbridge. There is no breach of duty on the part of Leth- 
bridge as he stipulates under the original contract that the price 
is to be paid on the delivery of the bill of lading. It is clearly 
contemplated by the original contract that, by the bill of lad- 
ing, Lethbridge should retain contrel over the property.” 


a 
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Now here these goods were delivered by Cohen Brothers and 
Co., it is true, in the bags which had been sent by Schilizzi 
and Co, but they were made over to the defendants in order to 
be delivered hy them to Eagleton and Co., who were intended 
by Cohen Brothers aud Co. to retain control over the property. 
It is a question of intention really. With what intention were 
the poppy seeds put into the bags at Patna and delivered fo the 
Railway Company? Not with the intention certainly that the 
property should pass at once to Sohilizzi and Co., because 
the parties did not intend to part with the property till the 
price was paid. What they intended was, either that the goods 
should remain their property, or that (as they had arranged) 
they should be the property of the plaintiff, Eagleton, until he 
received the price from Schilizzi and Co., and delivered over 
the goods. Therefore the objection which was taken, that the 
matter was decided by the putting of the seeds into the bags of 
Schilizzi and Co. at Patna, and that the property passed to 
them thereby, I think fails. 

The defendants rest their defence upon two grounds. They 
say that, when the goods had arrived at Howrah, and the claim 
was made by Toulmin and Co., they telegraphed to Cohen 
Brothers and Co., who were the principals and who had delivered 


the goods to them, and they received instructions from Cohen 
eo 


Brothers and Co. not to deliver to the plaintiff, and were directed 
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to deliver, as they did, to Toulmin and Co. Now if Cohene - 


Brotherg and Co. had no power to revoke their authority, or to 
recede from what they had agreed to with Eagleton, the defend- 
ants, the Railway Company, could not be in a better position; 
they could not derive from Cohen Brothers and Co. any greater 
authority than Cohen Brothers and Co. had. 

There is a circumstance in the case which looks as if the 
plaintiff was not then aware of his precise position, and thought 
that Cohen Brothers and Co. still retained some power over the 
goods, because he said he would telegraph to them for instruc- 
tions. But his doing that would not alter his legal position. 
He was in the position of a person who was an agent having 
what is commonly called an authority coupled with an interest. 
In reality it was this, an agreement had been entered into 
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` between Cohen Brothers and Co. and the plaintif upon a 


sufficient consideration by virtue of which the plaintiff had accept- 
ed bills and put himself under pecuniary liabilities; and Cohen 
Brofhers and Co. had given to the plaintiff the right to receive 
these goods to meet the liabilities. It was an authority given 
for the purpose of securing a benefit to Eagleton upon a good 
consideration proceeding from him, That could not be revoked. 
It was an authority coupled with an interest, and Cohen 
Brothers and Co. had no right to revoke it. If they could 
do that, they would be receding from an agreement which was 
binding on them, and resuming property which had passed to 
Eagleton and Co. for a good consideration. They had no 
power to say to Eagleton, “ we won’t allow you to get the goods: 
you are bound to pay the bills you have accepted for us, but 
the goods must go to some one else.” 

The defendants rested their case also upon another ground. 
They said Toulmin and Co. were: the persona entitled to receive 
these goods, we have delivered them to the proper persons, and 
are therefore not liableto the plaintiff That they might set up 
such a case as that is shown by a decision which was not referred 
to in the course of the argument before us, though several other 


`. cases nearly to the same effect were cited. In Sheridan v. 


The New Quay Company (1), it was held by the Court that a 
“carrier is not estopped from disputing the title of the sender of 


- «the goods, and may deliver to the true owner. According to 


that doctrine, if the defendants could show that Toulmin and 
Co. were the true owners of the poppy seed, I think they might 
have had a good answer to the plaintiff’s suit. It therefore 
becomes necessary to see precisely what was the nature of the 
title of Toulmin and Co. Itis set out by Markby, J., in his 
judgment thus : (reads the portion of the judgment of Markby, J., 
relating to the transactions between Cohen and Toulmin) :— 
Now the learned Judge came to the conclusion that the property 
was in Toulmin and Co., and that the Railway Company 
had a right to deliver the goods to them; but the principles 
which are applicable to the preseft case are laid down in the judg- 
ment of the House of Lords in the case of Hoare v. Dresser (2). 
(1) 40.B,N.8, 618 ; S. C., 28 L J. C. p., 58. (2) 7 H. L, Ca, 290, 
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It is necessary to state the facts in that case to show how 1872 
the law as therelaid down is applicable to this case. The Eaonrox 
facts there were these “ N a timber merchant in Sweden, had I 















timber, which D disposed of on a del credere commission, and 
in respect of which N drew bills on D. In September 186; 
the accounts between them were unsettled, but D claj 
considerable balance as due to himself. On the 29th 
N wrote to say that he expected bills of lading 
(whom he named), and that he had drawn 
on D. On the 24th October H and Ca 
received through K, their agent, and t 
ness in Sweden, a letter from N, in whi 
D whereby he drew on D for £1,312, w 
himself from D. In the letter to 
this enclo j 
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1872 was sent to H and Co. accepted. D, however, refused to give up 
HacteTox the bill? of lading, and, on the advice of a solicitor (obtained be- 
ea fore he had accepted the draft for £1,312), attached the goods in 
Ramway the hands of H and Co. They brought an action against him to 
recover the bills of lading, and he filed a bill to stay the action. 
twas held by the House of Lords that D (Dresser) had not 
equitable right, on account of anything that occurred on 
October, as would prevail against the legal rights 
iif had acquired by receiving the bill of lading. 
eneral, Lord Cairns, in arguing the case 
uestions showing clearly the view which 
of the case, and the title which would 
action as this. He said “the questions 
whether as between Norrbom and 
een Cohen Brothers and Co. and 

Fak a 
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goods for the purpose of what is called financing. The bags 
of seed, the subject of this suit, were consigned to Eagleton and 
Co. under that agreement, and the railway receipt was 
made out in Eagleton and Co.’s name, and was sent to the 
plaintiff; and I have no doubt whatever, that the intention of 
Cohen Brothers and Co., in so consigning the goods. and 
giving the railway receipt to Eagleton and Co., was that 
it should pass, as in law I think it did pass, the right 
of possession and property in these bags of seed to Eagleton 
and Co., so as to enable the plaintiff to receive the price pay- 
able for them. The plaintiff, then, had a substantial interest in 
the consignment and was not a mere agent of Cohen Brothers, 
Under these circumstances, the Railway Company, having in the 
first instance granted a receipt for the goods in which they 
named Eagleton and Co. as consignees, and stated that the goods 
would not be given up except upon the order of the consignees, 
received from Eagleton and Co. the freight which had 
to be paid for this consignment before delivery. I say that 
they received the freight from Eagleton and Co., because 
although it was received from the hands of Schilizzi and Co.’s 
sircar, it was so received upon the order of Eagleton and Co., 
and on their indicating, by their written order on the railway 
‘receipt, the person to whom actual delivery was to be made 
and by whom the freight was to be paid. The Railway Com- 
pany, having received the freight from the plaintiff, further pro» 
` mised to deliver the bags of seed as directed by him. Looking 
at all these circumstances, it appears to me that the Railway 
Company were not entitled eventually to refuse delivery of 
the goods to Eagleton and Co., and that they were.not justified 
in delivering to Toulmin and Co. under the telegram from 
Cohen Brothers. It may be Cohen Brothers have broken 
the agreement which they made with Toulmin and Co., and 
that, as against Cohen Brothers, Toulmin and Co. would have 
been entitled to recover the price of these goods. But the 
plaintiff had no notice of any rights existing in these specific 
bags of seed on the part of Toulmin and Co., and he had 
a substantial interest in the goods, and was not the mere 
: agent of Cohen Brothers, and I think that he was entitled to 
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Before Mr. Justices Kemp (Ofg. C. J.), and Mfr. Justice Ainslie, 
THE QUEEN v. RAJKRISHNA: BISWAS (PetTIrTIoNgR.)* 


Criminal Breach of Trust—Penal Code (Aot XLV qf 1860), s. 406—Dishonesty— 
Evidence—Conviction—Act I of 1871. 

Te accused, one Rajkrishna Biswas, was charged with having committed 
criminal breach of trast in respect of a pony, which had strayed and been 
confined in the pound at the station of Dumjar under the Cattle Trespass 
Act No, I of 1871, by appropriating the same to his own use when it was his 
duty as Sub-inspector in charge of the Police Station of Dumjar to have sold 
the animal by public auction under the provisions of the aforesaid Act. The 
accused alleged that the pony had been regularly sold by public auction in 
full compliance with the law, entries of which fact and of the amount realized 
had been duly made in the station and the pound-keeper’s book, and the money 
transmitted to the Magistrate’s office; that the pony then passed through two 
hands, and was ultimately purchased by him from the last owner, who had no 
further need of the pony, and had expressed an intention to his neighbours 
of selling it, for his boy, who had taken a fancy to the animal. The Officiating 
Magistrate of Howrah disbelieved the evidence of the several successive 
purchasers and those present at the alleged auction sale and the entries in the 
Police Station and pound-keeper’s books, which were admittedly made by tle 


witnesses for the prosecution, who were the immediate subordinates of the 


accused, He held upon the evidence that no sale took place, though all the 
preliminaries to the sale had been performed, and that the possession by the 
accused commenced from the time when the pony had been at his request 
tied to a Kudum tree where the intended sale was to have been held. He there- 
fore convicted him of criminal breach of trust under section 406 of the Indian 
Penal Code, and sentenced him to a fine of 26 rupees, or, in default, to rigorous 
imprisonment for ten days. In his judgment the Magistrate observed that the 
amount credited to Government as sale proceeds was nearly the full value 
of the pony. 

Mr. Sandel moved the High Court (Aixsniz, J.) under section 404 of the 
Criminal Procedure Code to send for the record of this trial, and quash the 
conviction and sentence as being contrary to law. 


The Court sent for the record. l 


* Miscellaneous Criminal Appeal, No. 188 of 1871, 
e 
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Mr. Sandel, for the petitioner, contended that there was no evidence that 


Tur Quern the accused had been in any manner entrusted with the pony, or with any 
Rasxnisnxa Gominion over it, or that he had dishonestly dealt with it; that the finding of 


BISWAS. 


o such supposition; that the possession of 

° impounded cattle remains with the pound-keeper, who is declared to be respon- 
sible for such cattle till actually disposed of : see Act I of 1871, sections 9 and 19. 
The petitioner was merely the salesman. The latter part of section 19 of 
ethe Adt declared that “no ppound-keeper shall release or deliver any 
impounded cattle otherwise than in accordance with the former part of this 
chapter.” [Arxsr1z, J.—Section 19 prohibits a police officer from purchasing at 
these sales, directly or indirectly, so that section 169 of the Penal Code would 
meet thiscase.] Section 169 could only apply when there had beén a sale, In 
this case the Magistrate found that there was really no sale, which was also 


the Ceurt below was opposed to 


« the case set up by the prosecution. No doubt the accused in his defence 


admitted that there was a sale, but he also declared that he came by the 
pony several months after honestly, and that the sales of the pony previous to 
his purchase were all bond Jide transactions. 


The judgment of the Court was delivered by 


. Kear, J.—The petitioner Rajkrishna Biswas has been convicted, by the Om- 
ciating Magistrate of Howrah, of the offence of criminal breach of trust, and has 
been sentenced, under section 406 of the Indian Penal Code, to pay a fine 
of 26 rupees, or to suffer rigorous imprisonment for a period of ten days, 
It appears that the petitioner was a Sub-inspector of Police stationed at the 
Thanah of Dumjar. A pony mare was brought to the pound at the 
station, and after certain preliminaries were observed to bring about the sale 
of the pony, which had been kept for some time in the pound, the petitioner 
purchased the pony for Rs. 6. Under section 19 of Act I of 1871 “ no officer 
of Police shall, directly or indirectly, purchase any cattle for sale under this 
Act.” The petitioner before the Magistrate alleged that there had been a 
sale under the Act, and that one Gapi Nath Sardar had purchased the 
pony for 4 rupees, and that an entry had been made in the diary to that effect. 
Subsequently the petitioner purchased the pony, after it had passed from 
Gapi Nath to another party, who again sold it to the Sub-inspector. 

The Magistrate, however, has found on the evidence that no sale took 
place, and as we have already observed, has convicted the petitioner under 
section 406. Now, to constitute the offence of criminal breach of trust it 
must be shown that the petitioner was entrusted with this property, 
that is with this pony, or had dominion over this pony, and that he 
dishonestly mis-appropristed or converted to his own use that pony. 
There must be an intention proved on the part of the petitioner to 
cause wrengful gain or wrongful loss to constitute the offence of criminal 
breach of trust. The Magistrate in his finding and sentence clearly states 
that the petitioner paid almost the approgimate value of the animal. It is 
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1871 pre-emption had been performed by the plaintif. It finds that several res- 
Mussanrar pectable witnesses have deposed to the performance of those ceremonies, and 
Aeir a then it goes on to say “besides, there is no reason that a party who is rich 
Mussamar e “and ‘is also a partner and shareholder in the property, and who, in the hope 
CRANDO® «of recovering the property sold, comes to Court by right of pre-emption, 

Q “would have failed to observe the preliminaries of pre-emption.” This 
seems to me a sensible remark and fair inference, and by the finding of the 

“lower Appellate Court, the question whether the preliminaries had been 

“. observed or not, seems to be set at rest, and Munshi Mahomed Yusaf, 

for the appellant, does not object to this finding, but he objects to that on the 

second issue tried by the lower Appellate Court, urging that that Court has 

. reversed a clear judgment of the first. Court, firstly upon erroneous reason- 

ing, and secondly upon an insufficient finding. The erroneous reasoning 
is suggested in this that the Appellate Court has considered the onus lay 
on the defendant, whereas it is clear that the onus was on the plaintiff; and 
the insufficient finding is said to consist in the fact that there is no clear 
decision by the lower Appellate Court as to whether the partition alleged 
by the plaintiff had taken place. The lower Appellate Court no doubt 
finds upon the evidence of the plaintiffs witnesses that the defendant was 
no partner in the plot which comprised the property sold, but the oral evi- 
dence of the witnesses for the ‘plaintiff should have been tested and consi- 
dered by the light of the probabilities of the case which have been observed 
upon by the first Court. The first Court on this point observes as fol- 
lows :—‘ The documents put on record by both the parties shew that the 
“transaction of sale and purchase has been effected according to shares, and 
“none of the kabalas contain a description of the boundaries of the lands 
® sold therein. If the lands were actually divided by partition the boundaries 
“must have been defined in some’ of the kabalns, and the transaction of sale’ 
Rand purchase would not have been exclusively carried on only in shares. 
“ No deed of partition has been annexed to the record. The allusion made 
“in some kabalas to partition does not clearly and distinctly prove it. 
“ Rather it appears that the land in question has been divided among the 
« heirs of the executor of the deeds in sihams (shares), for if this land had been 
. œ ‘previously partitioned; the plaintiff would have certainly stated and defined 
‘in his plaint the boundaries of each plot ofthe disputed land separately. 

“She would never have stated her share as forming a part of the sikame of 

“the disputed land.” ‘The first Court thus decides the question of partition 

with reference to all the circumstances and probabilities of the case, but the 

ower Appellate Court does not test the evidence by the light of these pro- 

babilities. The judgment of the lower Appellate Court therefore seems to us 

to be defective in investigation, and we quite agree with the pleader for the 

special appellant that even considering that the judgment of the lower 

Appellate Court is not otherwise erroneous in law, that Court is required to 

find some sufficient and significant facts befere it should reverse an apparently 
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well considered judgment of the first Court. The fact, from which, the result 
would be obtained as to whether the defendant wasa partner or not, was 
whether a partition had actually taken place, but the lower Appellate fourt 


1871 


DEU8SAMAT 


ULFUTWA 
v. 


seems to have come toa conclusion without shewing a proper basis for that ii ented 


conclusion, 
For these reasons we think that this appeal should be decreed, and the case 
remanded to the lower Appellate Court for trial of the following pointy—viz., 


“Whether the second defendant is a stranger to the property in suit by reason ` 


“ofa partition having taken place eitheras between the ancestors or the 
“present parties themselves, and thereby having been separated from the 
“family represented by the plaintiff and the first defendant as is alleged by 
“ the plaintif.” 

Tf the lower Appellate Court finds that there had been a partition, and that 
the second defendant was a stranger, it will decree the plaintiff's suit. If on 
the other hand the Court finds that the second defendant was not a stranger 
but is also a shafi khalit by reason of no partition having taken place as alleged 
by the plaintiff, then it will apply its mind to a decision of this Court—Teeha 
Dharee Singh v. Mohur Singh (1), and find whether under these circumstances 
the plaintiff can maintain a suit at all against the defendant, and if he can, to 
what share is the plaintiff entitled. 

The costs will follow the result. 


Before Mr. Justice Bayley and Mr. Justice Paul. 


MITTRAJIT SING AND OTHERS (PLarrrirrs) v. RAGHUBANSI SING AnD 
OTHERS (DEFENDANTS).* 


Tindu Law—-HMitakshara—Alienation of Ancestral Property—Lagal Necessity. 


: a 

To justify an -alienation of ancestral property, a legal necessity for the sale must be 
strictly proved to have existed, and such necessity cannot be inferred from the habits and 
general character of a vendor, 


Baboo Debendra Narayan Bose for the appellants. 
Baboo Budhsen Sing for the respondents. 


Tur facts of the case are sufficiently stated in the judgment of the Court, 
which was delivered by 


Barry, J.—This was a suit brought by the plaintiffs, sons of the defend- 
ants’ vendor, to set aside certain alienations of ancestral property made by 
their father under two kabalas, dated the 30th July 1857, and the 21st 

* Special Appeal, No. 287 of 1871, fronea decree of the Subordinate Judge of Bhagul- 


pore, dated the 5th December 1870, affirming a decree of the Moonsiff of that district, 
dated the 12th May 1870. 


(5) 7 W. R., 260. 


. . 


HANDO 
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1871 October 1863 respectively, on the ground of there being no legal necessity 
Mrrrrasit for such alienations. 
Bita Thg first Court dismissed the plaintiffs’ suit, holding that in regard to the 
Raouvnaxet first kabala the suit was barred by limitation, and that.in regard to the 
second, there was legal necessity for the sale, i 
* We may here remark thatin regard to the first kabala the point above 
stated to be the first of special appeal was given up in the lower Appellate 
Court, and the pleader for the special appellant also declines to urge the 
- * point taken in his fifth ground of special appeal. 

The lower Appellate Court has also dismissed the plaintiff's suit. It has 
done so on the ground that there was legal necessity for the sale, but in the 
manner in which it has treated the principle governing the queation of legal 
necessity in a case like this, we think the lower Appellate Court has erred in 
law. In order to shew this we quote the very words used by the Subordinate 
Judge:—He says “ Plaintiffs have not shown that their fathers were men 
“of extravagant habits or addicted to any vice, nay, on the contrary, it is 
“established that they were of sober temper and of business-like habits. 
“Jn the absence of anything like extravagance, it must be presumed that 
‘when they parted with their property, it must have been for some need or 
“to avoid some pressure upon the estate. The estate again was not worth 
“much, for as shown by the kabala, it was valued at Rs. 6. It is in 
“ evidence that at the time of sale there were two decrees pending against: 
“the vendees, the total amount of which was more than Rs, 300, and it is 
“also established that with the money borrowed before, the expenses of 
“marriage were defrayed. In cases like these, it is impossible that the 
“vendees should be able to make out what became of the purchase-money : 
“cos the plaintiffs within whose knowledge such fact is, especially as in this 
“ cage the vendors are looking after. this case, have failed to make out that 
© the money was wasted, the reasonable conclusion at which one can arrive 
“is that it waa spent for a necessary purpose.” These words are not very 
clear, but they certainly show that the lower Appellate Court does not 
recognize and has not followed the -correct rule of law. Now, the funda- 
mental principle of the Mitakshara law is that the family estate be kept 
. æ together joint in the family, and it is only in cases of special necessity, such 

as for the performance of shradh, paying off the debts of the deceased} the 
celebration of necessary ceremonies, such as marriage, &c., the jeopardy of 
losing the whole family estate if a portion be not sold, and such like real 
necessities that an alienation is allowed. The lower Appellate Court seems 
to have made two material mistakes on this point. It first proceeds on the 
supposition “that if the absence of an extravagant or vicious habit, or the 
existence of a sober and business-like habit be established, the stringent and 
recognized rule of enquirmg into the necessity for the alienation becomes 
relaxed, and the case admits of an alienation from the mere fact of the non- 
existence of extravagance and vice on the one hand, or existence of care or 
es i e ` . 


, 
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sobriety on the other. In the second place, though the lower Appellate 1871 
Court might consider that it is not for vendees to look to the application of  Mrrrrasit | 
the purchase-money, still this is not the sole ground on which a legal necessity pna 
may be Held to be established. ° Paeron Anei 

We think the lower Appellate Court is wrong in both tbose views. In the * Se 
well known and often cited case of Hunooman ‘Persaud Panday v. Mussamat 


` Babooee Munraj Koonweree (1), it is true it is incidentally laid down that it is ° 


not necessary in alienations under Hindu law that a vendee should look to the 
application of the purchase-money, but it is laid down that he shall make all 
due enquiry as to the actual pressure and necessity for the alienation such as 

a reasonably careful man might be expected to do in ordinary properly con- 
ducted business transactions. In the present case, however, there is nothing 
to show that the purchaser made proper enquiries ; or that there was any 
shradh, any debt, any pressure on the estate for want of money to defray e 
the Government revenue or any decrees of Court, or other actual such like 
exigency for which the alienor was driven to the necessity of alienating the 
property in order to procure the means of providing some one or other of those 
cases. There is no evidence to show that the marriage referred to by the 
Subordinate Judge required such an amount as fairly could not be met but by 
the alienation aforesaid. On the whole, we think, that the legal necessity is 
merely assumed by the lower Appellate Court against the principle of the 
Hindu law and the precedents of our Courts. 

The case is accordingly remanded to the Subordinate Judge, who will put 
in issue whether there was any legal necessity for the vendors to alienate the 
property, If such necessity is proved by the defendants against the rights 
of the plaintiffs who come as heirs, he will dismiss the plaintiffs’ suit. If on 
the contrary, such necessity is not proved, the Subordinate Judge will give thg 
plaintiffs a decree by setting aside the alienations. 

The costs will follow the result. 


Before Mr, Justice Ainslie and Mr. Justice Paul. 
THE QUEEN v. RAMDYAL SING AND ANOTHER,” > 1871 
Criminal Procedure Code (Aot XXV of 1861), s. 404—Act XII of 1867, es. 20 § 80. —— w ——y 


Upon the conviction of certain persons under section 20, Act XIII of 1867, for illicit 
possession of opium, the Magistrate sentenced them to payment of a flue, and directed 
that upon the realization thereof, one-half should be paid to the Inspector of Police who 
had apprehended the prisoners, but refused to pay the other half in accordance with sec- 
tion 80 (for reasons set forth in his order) to the person who gave the information. 

On a reference by the Sessions Judge to the High Court,— 


a Reference under section 484 of the Ĝode of Criminal Procedure, by the Officiating 
Seasions Judge of Patna. i 


(1) 6 Moore's I. A, 898. 


e 
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1871 Held, the High Court could not interfere under section 404 of the Code of Oriminal 
TUE QUEEN Procedure. „The distribution of the fine under section B0, Act XTII of 1867, forms no part 
v. of the Magistrate's judgment, 
ia 
ING, 
e Tb following case was submitted to the High Court by the Officiating 


Sessions Judge of Patna: 

“ Ramdyal Sing was convicted by the late Officiating Joint Magistrate 

under gection 20, Act XIII of 1867, and sentenced to pay a fine of 800 

* rupees, half of which was, under section 30, awardéd to the Sub-Inspector 
of Police who apprehended him. The Officiating Joint Magistrate, 
however, refused to award the remaining half to Sheo Gobind Behari, 
because information had been given by an anonymous petition, which 
declared that the writer would not be responsible if no opium was then 
found. Notwithstanding that, in his judgment he states that Sheo Gobind, 
through spite, charged his uncles-(one of them the convict) with having illi- 
cit opium in their houses, and the evidence shows that information was 
given to the Police by an anonymous letter delivered by Ghasita Kurmi, 
who, on being questioned by the Sub-Inspector, said that he had received 
it from Sheo Gobind, and the latter, when asked, admitted that he had written 
and sent this letter. 

“There can, therefore, be no doubt that Sheo Gobind was the informer, 
and as the law, section 80, declares that the other half of tho fine levied 
from persons convicted under section 20, together with a reward of one 
rupee eight annas for each seer of opium confiscated, shall be given to the 
informer, I am of opinion that the Officiating Joint Magistrate acted contrary 
to law in refusing to give it to Sheo Gobind, and that his order should be set 
aside,” 

e 


The judgment of the High Court waasdelivered by 
a 

Arsis, J.—We think that we cannot interfere under section 404 of the 
Criminal Procedure Code. Undet section 26, Act XIII, 1867, all fines, penal- 
ties and confiscations prescribed by the Act, shall be adjudged by the Magis- 
trate. Inder section 30, ‘ one half of all fines and penalties levied from persons 

“a convicted of offences under sections 19, 20, and 21 pf the Act, together with 

a reward of one rupee and eight annas for each seer of opium confiscated and 
declared by the Civil Surgeon to be fit for use, shall, upon adjudication of the 
case, be awarded to the officer or officers who apprehended the offender, and,the 
other half of such fines and forfeitures, together with ú reward of one rupee and 
eight annas for each seer of opium confiscated, as aforesaid, shall be given to 
the informer.” The section then goes on to provide that ‘when the fine or 
penalty is not realized, the Board of Revenue may grant such reward, not 
exceeding Rs. 200, as may seem fit.” 

We think that the Magistrate is not bound to declare in his judgment how 
the fine shall be disposed of. It is his duty to adjudge the fine, and it is a 
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necessary consequence of such adjudication that the penalties “realized shall 


1871 


go to the parties indicated by the Act. If no fine comes into the Magistrate's Tur Queen 


hands under the adjudication, the matter then passes to the Board of Revenue, 


Dek 


who can grant a reward. This appears to indicate clearly that the distriblifion Nåra Hazia 


of the penalty is no part of the judgment, and, therefore, not a matter over 
which this Court can exercise control, - 
There is another point which the Sessions J ridge ‘seems to treat as immate-` 


rial, but on which we entertain considerable doubt,—namely, whether a person > 


wlio does not comè forward in person as an informer and take the responsibi- 
lities together with the possible profits of his information, is entitled to any 

part of the penalties recovered. It is however not necessary to consider this ` 
matter at length, We cannot interfere. Let the papers be returned to the 

Sessions Judgd.:: 


_ Before Mr, Justice Kemp and Mr. Justice E. Jackson,” 
THE QUEEN v. DWARKA NATH HAZRA (Parrrionsr).* 
Aot IIT of 1864, B. C., 8. 67—Fine for suffering Premises to be in a filthy State, 


Dwarka Nath Hazra petitioned the High Court stating as follows: 
1, That your petitioner practises as a mookhtear in the district of Burdwan, > 
-and is the mookhtear of Baboo Pyari Mohan Mookerjee and several other 
persons. That Baboo Pyari Mohan of Uttarpars, Zilla Hooghly, is the owner 
of a piece of land near the Railway Station which is occupied by his tenants 
Annada Prasad Bhattacharjee and others. _ 

2. That the said Annada Prasad and others deposited certain broken earthen ' 
pbts and some sâl leaves on the land. 

_ 8. That thereupon your petitioner, as the mookhtear of Baboo Pyari Motan” 
Mookerjee, was fined by Mr. Cockburn, Municipal Commissioner, in the sum gf 
Bs. 50, on the 23rd February last. 

4, That your petitioner thereupon appealed to thé Chairman, who rejected 
the appeal on the 20th March last. 

5. That your petitioner then brought a Civil suit, which was dismissed: on’ 
the 21st July last on the ground that the suit does not lie. 

“6, That your petitioner therefore begs to move your Lordships under” 
séctions 404 and 405 of the Crimiual Procedure Code, and prays that the order” 
of Mr. Cockburil, dated the 23rd February last, be quashed, and the fine be™ 
directed to be refunded. 


Baboo Anand Chandra Ghosal for the petitioner. - 
The judgmént' of the Court was delivered by’ 


* Miscellaneous Criminal Case, No, 14% of 1871, against an order of the Municip” 
Commissioner of Burdwan, dated the 28rd February 1871, 
i zs 2—a ` 
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Kemp, J.—This is a charge brought in the first instance against Baboo Jai 
Krishna "Mo8kerjea of Uttarpara, whb was supposed to be the owner of the goil. 
The charge, looking to the form 5 of the Nuthi, was for depositing s@l leaves 
for mote than 24 hours. Harish Chandra Mookerjee, a sub-overseer of the 
Burdwan Municipality, appeared as prosecutor. The mookhtear Dwarka Nath — 
Hazra in defence stated that the land belonged-to Baboo Pyari Mohan 
Mookerjee, the son’ of the aforesaid Jai Krishna Mookerjee ; upon which notice 
was served upon Pyari Mohan Mookerjee. ‘In answer to that notice Baboo 
Pyari Mohan Mookerjee admitted that the land belonged to him, but urged 
that the ryots in occupation were liable, and not the landlord, The defence of 
Dwarka Nath Hazra was that he was the mookhtear; that the land was occupied 
by tenants; that his employer lived in another district, and, therefore, to use the 
words of the mookhtear, could scarcely be liable. He admitted that he was 
the employee of Baboo Pyari Mohan Mookerjee. Upon this Mr. Cockburn 
fined the mookhtear Rs. 20. Under section 67 of Act III of 1864, B. O., 
the Municipal Commissioner was empowered to fine either the owner or 
occupier of the land who suffered the same to be in a filthy staten Now, look- 
ing to the fact that the owner of the land, Baboo Pyari Mohan Mookerjee, 
admittedly lives in another district, and as there is no evidence that he suffered 
the land to be in a filthy state, we think that the discretion which the above 
section of the Act gives the Court has not been properly exercised in this case. 
We therefore quash the proceedings, and direct that the fine, if paid, be 
refunded. ` 

The Municipal Commissioners are at liberty to proceed against the occupiers 
of the land if they think fit so to do. l 


a Before Mr. Justice Phear. 
W. P. DUFF v. Q. E. FISHER. 
Act V of 1868—Sum under Rs. 500. 


Tas was a suit under Act V of 1866 on a promissory note made by the 
defendant for Rs. 342-16-6, of which the plaintiffs were payees. The note 
bore no interest. The petition did not show that the suit could not have been 
brought in the Small Cause Court. The suit was undefended. 


Mr. Ferguson appeared for the plaintif 


The Court gave a decree for the amount sued for with costs on scale No. 1. 
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r Before Mr. Justice Kemp and Mr, Justice Ainslie. A 


In TIR MATTER OF THE Petrrion or GAUR MOHAN SING.* 
Criminal Procedure Code (Act VIII of 1869), s. 249—Penal Code (Act XLV of 1860), s. 211, 
Procedure before framing a charge under section 211 of the Penal Code. ° 


The Sessions Judge of Hooghly submitted the following case for the opinion 
of the High Court: 

“The petitioner first applied to the Police, accusing certain persons of 
having committed theft. ‘The Police enquired into the case, and reported that 
the case was a false one. The petitioner, pending the enquiry, applied to the 
Deputy Magistrate, calling the acts of the Police in question, and asking for the 
Deputy Magistrate's personal investigation into his complaint. The Deputy 
Magistrate took up the petition with the Police Report, and summoned the peti- 
tiouer on a false complaint under section 211, without taking any evidence on 
petitioner’s behalf.” 

The Sessions Judge cited the cases of The Queen v. Sheikh Edoo (1) and 
Dinonath Gope v. Saroda Mookopadhia (2), and continued: “The Deputy 
Magistrate was bound to take the evidence of the witnesses of the complain- 
ant respecting the matter which he charged against the accused, inasmuch as 
it was a charge cognizable under Chapter XIV of the Code of Criminal Pro- 
cedure; and until he had done so, and found the charge to be unsustained, 
he was not justified in dismissing the petitioner's case and instituting proceed- 
ings against him under section 211 merely upon the Police Report.” 

The opinion of the High Court was expressed by s 


_ Kup, J.—The rulings quoted by the Judge were passed before Act VIIJ 
of 1869 came into operation. Under section 249 of Act VIII, the provisions 
of section 180 have been made applicable to trials of offences under Ohapter 
ALY of the Criminal Procedure Code. 

In this case the petitioner charged a number of people with dacoity. 
During the police enquiry the petitioner became dissatisfied with the pro- 
ceedings of the Police, and charged them with partiality. He applied to the 
Deputy Magistrate to proceed to the spot in person and to examine the 
witnesses adduced by the prosecutor. The Deputy Magistrate took no action 
in the matter, but waited the report of the Police. The Police reported the 
charge as false, and the Deputy Magistrate, without taking any evidence or 


making any further enquiry, has directed the petitioner to be tried for an 


offence under section 211. 
e ~ 


* Reference under section 484 of the Code of Criminal Procedure by the Sessions 
Judge of Hooghly. 


(1) 2 W. R. Ce, 47. t (DIW R Cr, 47. 


ll 
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.1871 -We think that, although under section 180, the Deputy Magistrate was 
IN THE competent to dismiss the complaint, if in his judgment there was no sufficient 
Tae Poy ground for proceeding im it, this was a case in which the Depwy Magis- 
` OF Gaure trate ought to have made some enquiry to satisfy himself that the proceedings 
SN of the Police were not, as stated by the petitioner, partial and improper before 
“charging the petitioner under section 211. We direct the Deputy Magis- 


trate to proceed with reference to the above remarks. 
s : 


1871 Before Mr, Justice E. Jackson and Mr, Justice Mookerjee. 
gugus 14, THE QUEEN v. HARGABIND DATTA SIRKAR AND ormeRs.* 
Trial on a Sunday—Irregularity of Proceeding—Criminal Procedure Code 
. (Act XXV of 1861), 8. 171, 


A Magistrate, while travelling-in his district, tried a case partly at a place 
called Oluhati, where he took the statements of the accused persons to 
certain charges. This.took place.on the 24th June 1871. He then fixed Sunday 
next at noon for the further trial of the case, to be held in another village 
called Nundail. On the-Sunday the witnesses for the defence came to the 
place named, but at 3 P. n., instead of noon. The Magistrate, after waiting 
an hour beyond the time fixed, moved on to the next village in his dis- 
trict. The Magistrate then sentenced the defaulting witnesses for their 
absence at the appointed hour under section 174 of the Penal Code to one 
month’s simple imprisonment. 

-T'he Sessions Judge sent up the proceedings to the High Court under section 
434 of the Criminal Procedure -Code, on the ground that three errors of law 

ehad been committed by the Magistrate: __ 

lst, In fixing Sunday as the day for hearing; 2nd, in assuming the delay, 
‘aly three-hours, to be intentional ; and 3rd, in retaining the case on his own 
file, because section 171 of the Criminal Procedure Code renders it obligatory 
for a Magistrate to transfer a cage under section 174 of the Penal Code to 
another officer for trial, 


The judgment of the Coprt was delivered. by 


Jackson, J.—We are far from satisfied with the proceedings of the Magis- 
‘trate in this case. He admits that he ought not to have tried the charge 
‘but to have transferred it to another Court. His sentences are unneces- 
‘sarily seyere. He was very wrong to fix Sunday for the trial of the case. 
It is a recognized holiday, and .the witnesses might, on that account, have 
refased.to attend. That, ‘however, was not their defence. ‘The fact that 

` none attended at the appointed time gives the appearance of intentional 
absence. But, on the other hand, they may not have known that the 
Magistrate would move away, and their delay of two or three hours may 


* Reference under Section 484 of thé Code of Criminal Procedure, 


a: 
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have .been . accidental. This system of trying cases by- Magistrates, -while 1871 
. moving about from dny to day, must beevery harassing to all parties. It is Tax Queen 
not negessary to pass further orders.in the case as the sentences have HARGABIND 


expired. ° Darra 
à >  ŞIBRKAR 


‘Before Mr. Justice Kemp and Mr, Justice Ainslie, 
1871 
In TOE MATTER OF THE Perrmos of BHABADA DASI* + Ang. 24, 
_ ide XXVII of 1860—Certificate of Administration—Poter of Judge to recall a, Certificate 
of Admintsiration. 
„A certificate. of administration granted under Act. XX VII of 1860 may be recalled, if.it 
¡has been obtained by false and fraudulent statements. ë 


Baboos AMfahini Mohan Roy and Abhai Charan Bose for the appellants. 
Baboo Kali Mohan Das for the respondent, 


Tar facts of the case sufficiently appear in the a a of the Court, which 
.was delivered by 


Kenr, J.—This ison appeal against the order of the Judge of Hooghly, 
cancelling a certificate granted by him to the appellants, Durga Das Ghose 
and Prem Chand Ghose, under Act XX VII of 1860. It appears that these 
parties applied for a certificate to administer the estate of their brother 
‘Nabin Chandra, deceased. In that application they stated that Nabin Chandra 
had died without a wife and without issue— Srikim,” is the word used. 
. They succeeded in obtaining a certificate. Subsequently the widow of Napin 
Chandra petitioned the Court, stating.that a gross fraud had been committed 
‘by her brother-in-law ;.that she-was the widow of Nabin Chandra, ond as soh, 
under the Hindu ‘law, entitled to a certificate in preference to Durga Das 
.and Prem Chand .Ghose. Upon this the Judge instituted an enquiry, and, 
after taking evidence on -both sides, he'has come to the deliberate conclusion 
that the certificate was obtained by the applicants fraudulently, qnd that their 
story now set up that the widow of Nabin Chandra was unchaste,.and there- : 
fore not entitled to inherit or to obtain ‘a certificate, was false. This 
-being a regular appeal, the whole of the evidence has been read to us and 
commented upon: We concur with the Judge in, holding that this evidence 
is not reliable. It is very clear even from this evidence that the offence, if 
.any offence was committed, was condoned by the husband; that he continued 
-to live with his wife, and that after'his death, his wife was acknowledged by 
“her father and lived with her.fgther. There is also evidence that she performed 
‘the stradh of her husband, and’ there is the evidence of the Doctor, an 


* Miscellaneous Regular Appeal, No. 146 of 1871, from an order of the Judge of Hooghly 
dated the 21st February 1871. ° 
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1871 independent man, which falsifies the evidence for the other side, who depose , 
Iw tue that Nabin fvas not attended by anyemedical man. His evidence also shows 


MATIER OF 


rus Putrrion that he attended the widow of Nabin Obandra in his medical capacity in her 
oF BHaBaDa „father’s house, We are therefore clearly of opinion that, when the application 
Dast * vas made, the appellants Durga Das and Prem Chand wilfully and fraudu- 
lently suppressed the fact of the existence of Nabin Chandra’s widow. If 
they had intended to base their claim to a certificate in preference to the 
widow on the ground of unchastity, it was their duty to state that in their 

, application. The way in which the application is worded appears to us clearly 
to show a fraudulent intention on their part. It was argued by their plead- 

er that the Judge was not competent to withdraw his certificate or to recall 

it in any way. There are two cases, Hameeda Bibee v. Noor Bibee (1) and 
Mussamat Bhikun v. Mussamat Elahi Khanum (2), in which it has been held 


(1) 9 W. R., 894. 
(2) Before Mr. Justice E. Jackson and Mr. 
Justice Glover. 


The 22nd February 1871. 


MUSSAMAT BHIKUN v.” MUSSAMAT 
ELAHI KHANUM.* 


Mr. R. E. Twidale for the appellant. 


Mr. C. Gregory and {Baboos Ashtutosh 
Chatterjee and Debendra Narayan Bose for 
the respondent. 


TuE facts of the case are fully stated in 
thp judgment of the Court, which was deli- 
-vered by 


Sackson, J,—The Judge of Patna, on the 
Ist April 1865, ordered a certificate under 
Act XXVII of 1860, to be granted to Elahi 
Khanum, to collect the debts due to her 
father, Haidar Buksh, who, it is stated, died 
in the year 1844. The debts were at that 
time declared not to be above Rs, 2000 in 
value, and a certificate on a stamp sufficient 
to cover that sum under Act X of 1862 was 
taken out by Elahi Khanum. It subse- 
quently turned out that a sum of Rs, 
25,000 was due to Haidar Buksh’s estate; 
and payment of that sum having been re~ 
fused on the certificate already taken out, 
Elahi Khanum applied under the Act to 
the Judge to cancel the first certificate and 
to grant her a fresh certificate on a higher 


stamp. Previous to this application, one 
Mussamat Bhikun had applied for payment 
to her of the money due to Haidar Buksh’s 
estate, On being refused, she represented 
to the Judge, first, that she was the widow 
and sole heir of Haidar Buksh and in pos 
session of his property, and that Elahi Kha- 
num was not a daughter of Haidar Buksh, 
but some person in no way connected with 
him who had fraudulently obtained a certi- 
ficate to collect his debts on false representa- 
tions. She, accordingly, asked that en- 
quiry might be made into the facts, the cer- 
tificate granted to Elahi Khanum might be 
re-called, and a certificate might be granted 
to her as the real hoir of Haidar Buksh, 
This application was rejected by the Judge, 
and Mussamat Bhikun was referred to a 
civil suit. An appoal was preferred to this 
Court, but that appeal was dismissed. No 
grounds are stated in the order of dismissal. 
Before the decision of the appeal in that 
case by the High Court, Elahi Khanum 
had put in her second application to the 
Zilla Judge for a further certificate on a 
higher stamp so as to allow her to collect 
the sum of Rs. 25,000 due to Haidar 
Buksh’s estate. Aussamat Bhikun inter- 
vened on that application, and asked by pe- 
tition that orders on Elahi Khanum’s ap- 
plication might be stayed until the decision 
of Musaamat Bhikun’s appeal to the High 
Court, The Judge, it is stated, and appa- 
rently admitted by both parties, refused to 
ifertain the petition of Mussamat Bhi- 
kun, and returned it to her Vakeel, An 


* Miscellaneous Regular Appeal, No. 505 of 1809, from an order of the Judge of Patna, 


dated the Bist August 1868, 
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that a Judge is competent to entertain a pgfition to recall a certifisate granted 


order was afterwards obtained from this Court 
suspending the grant of the further certifi- 
cate, and this'appeal is now preferred from 
thé order of the Judge refusing to entertain 
Mugsamat Bhikun’s objections to a grant 
of a further certificate to Elahi Khanum. 
We are of opinion that Mussamat Bhi- 
kun is entitled to be heard on the facts 
which she has alleged against the grant of 
a further certificate to Elahi Khanum, and 
on the application which ahe has made for 
a grant of a certificate to herself, We think 
that the Judge should enquire into the alle- 
gations made by her. These constitute g 
charge of the grossest fraud, and state that 
the Court has been imposed upon ; that Elahi 
Khanum, though in no way connected 
with the person whose daughter she repre- 
sents herself to be, has brought witnesses to 
depose that she is his daughter, and has ma- 
naged by fraud to prevent the due publica 
tion of the processes of the Court, and thus 
has succeeded in secretly obtaining a certifl- 
cate from the Court to collect the debts of a 
person to whom she is not in any way rela~ 
ted. These are very serious and grave 
charges, and under any circumstances we 
. think that the Judge should have made some 
enquiry into them, Whether he had power to 
recall the certificate or not, he certainly 
had power to ascertain whether perjury and 
subornation of perjury had been committed 
in his Court and the processes of his Court 
had been abused, At present there is no 
longer any question for recall of the certi- 
ficate. The certificate has been delivered 
up, is in possession of the Court, and has 
been cancelled. The question remains whe- 
ther a fresh certificate shall be granted. It 
may be that under ordinary circumstances a 
Judge would grant a further certificate to 
the person who had in the first instance 
taken out & certificate, and would not enter- 
tain any further applications from other 
parties te obtain such certificate, But there 
are special and remarkable circumstances in 
this case which in our opinion ‘call for the 
most careful enquiry and scrutiny. It is al- 
together an exceptional case. There is fo 
doubt that the Court may refuse to grant an 
extension of the certificate, and if the Court 


aS 9 W. RB, 894. 
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on enquiry ascertained that the allegations THE PETITION 
of Mussamat Bhikun were correct, it, in “OF Branapa 


our opinion, should refuse to grant the ex- 
tension, and not only should refuse but 
should take measures to have the parties 
who committed the alleged fraud “punished 
in the Criminal Court. 

Mr. Gregory, for Elahi Khanum, objects 
that the Court can make no such enquiry. 
We concur with the Judges who decided the 
case of Hameeda Bibee y. Noor Bibee (1) that 
every Court has inherent authority to make 
enquiries into guch fraudulent abuse of itg 
own processes as is charged in this case. 
In the case alluded to, the Judges had 
‘doubts whether they could direct an en- 
quiry, inasmuch as there was no power in 
the Act, under which the certificate was 
granted, for a recall of that certificate, But 
in this case no such objection exists, The 
certificate previously given has been return- 
ed tothe Court, and is on the record can- 
celled. The appellant in that case had not 
appeared in the lower Court before the 
certificate was given. The appellant in this 
case did appear in the lower Court and 
strongly opposed the grant of the further 
certificate, The prayer of her application 
may have been only for a postponement 
of final orders until her first appeal was 
disposed of, but taking it in connection with 
the previous application alluded to in it, we 
consider that it is virtually au applical®n 
objecting to the grant of a further certifi- 
cate to Elahi Khanum, and asking that 
the certificate be given to herself, 

But it is further urged by Mr. Gregory 
that, even viewing it in this light, her appli- 
cation has been already heard and dismissed 
by this Court on her former appeal, If it 
was certain that that appeal was dismissed 
on the ground that her objections could not 
be entertained, there might be some force in 
thie argument. But we find that no reasons 
are given for the dismissal of her appeal; 
and as her objection on that occasion was 
for a recall of the certificate originally 
granted, which had however in the mean- 
while been given up, it is quite possible that 
the appeal may have been dismissed on that 
gromd alone, 
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by him under Act XXVII of 1860¢ if stich a certificate has been obtained ‘ 
by fraud as in the present case. We therefore dismiss the appeal with costs: ` 


. , 


` Before Mr, Justice E. Jackson and Mr. Justice Ainslie, 
P HARIDAS BAISAKH (Devenpaxr) v. MIR MOAZAM HOSSEIN (Pram). *” 
Commission for Examination of Witnesses, Obligation on Cotirt to Issue. 
Baboos Hem Chandra Banerjee and Nalit Chandra Sein for the appellant. 
“Bibo Kali Mohan Das-and ‘Durga Mohan Das for the respondents. 


Jackson, J.—W think that this ‘case must be remanded to the Judge,’ 
in order that the witnesses whom the defendant cited to prove that Abdul Majid - 
was a partner id the shop, should be examined either on commission, or it would ` 
bë better perhaps if he should summon them to Dacca and éxamine them himself. 

The Judge says, “I do not see what useful end would be obtained 
by examining the witnesses of whose non-examination the appellant makeg 
complaint.” It is very difficult to say what might be the result of their ' 
evidence. We understand that they were called to prove the partnership 
between: the defendant and Abdul Majid. The evidence which has cbeen 
given to prove that partnership has*been held by the Judge insufficient, : 
and it is just possible that these witnesses might give evidence’ to prove that’ 
which the Judge has held not sufficiently proved yet. 

As to the right of the defendant to have these witnesses summoned, we find on 
the record that he applied that a commission might issue for their examination ` 
on the 16th September; the day fixed for the hearing of the case was the 24th Bep- 
tember; and the witnesses were not wholly examined until the 27th September. - 


We -think that the amini should be ~ 


heard, and the charges she has put forward 
be enquired into before a fresh certificate is 
given to Elahi Khanum allowing her to 
take possession of Haidar Buksh's property 
amounting to so large a sum as 26,000 ru- 
pees. If the Court is satisfied that the cer- 
tificate was originally obtained without 
fraud, it may order the certificate to be re- 
newed. But if it is proved that Elahi 
Khanum is not a daughter of Haidar Buksh, 
and has never been in possession of his pro- 
perty, and that she did obtain the originat 
certificate by fraud and perjury, the Court 
should not renew the certificate to her, but 


should deal with her according to the crimi- 
nal law, aud the Court will, umder such cir- 
cumstances, considor whether the certificate 
should now bo given to Mussamat Bhikun, 
We observo that Elahi Khanum makes the 
same allegations of fraud and falsehood 
against Mussamat Bhikun as Mussamat 
Bhikun makes against her. 

We reverso the orders of the Judge, di- ' 
redting that a further certificate be given to 
Elahi Khanum, and remand this case with - 
directions that full enquiry be made into the 
charges of fraud brought against her before ” 
such further certificate is granted. 


+ Special Appeal, No. 2840 of 1871, from a decree of the Judge of Dacca, dated the 28rd ` 
July 1870, affirming a decree of the Additional ir Sede Judge of that district, dated ` 


tlie 27 th Hoptember 1869. 
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‘Although it is evident that even in this application there was a good deal 1871 

of delay, as it might have been made nearlya fortnight sooner, stillethere was papipas 
time for the commission to issue, and the defendant was therefore entitled to DABEN 
have thatcommission issued. The facts of the case are somewhat peqpliar, Mir MOAZAM 
and it is just possible that the evidence of these witnesses may throw light * HossEIN, 
upon it. We think that the defendant is entitled to have them examined 
before the question is decided against him. 

. We’ therefore remand this case for such examination of the wifnesses. e 
After hearing that evidence the lower Appellate Court will pass a fresh decision 
in the case. 

Costs of this appeal will abide the result, 


Arnatiz, J.—I wish to add that, in my opinion, it is not the business of the 
Court, on receiving an application for a summons to a witness, or for a 
commission to examine a witness, to consider whether it is likely that 
the summons can be served, or the commission executed, so as to bring 
the witness or his deposition before the Court on the day fixed for the 
hearing of the suit. -A party to a suit has a legal right to ask the assist- 
ance of the Court in these matters, and the Court should grant it as a matter 
of course; it is for the party, and not for the Court, to consider whether he can 
derive any advantage from his application (1). If he has delayed it so long that 
he fails to get the process executed in sufficient time, he of course must take 
the consequences of his delay; and the Court will not adjourn the case to 
renedy his neglect. But unless it appears clearly that it is not only improba- 
ble, but impossible, for the process to be effectually issued, the application 
should certainly be complied with. Indeed, I have great doubts whether it 
should not be complied with in every instance, as it may happen that the case 
may not be called up for hearing on the day originally fixed, and possibly the? 
witness or the return to the commission might be in Court on the day to which 
itmay be adjourned. If a party to a suit thinks it worth his while to incuf 
the expense of taking out a process on the chance of deriving benefit from it, 
I would not prevent his doing so. I would only take care that he did not use 


(1) Act PIII of 1859, s. 149.—“ The parties place where the Court is held, or who is 
or their pleadera may, at any time after the unable from sickness or infirmity to attend 
issue of the summons to the defendant, if the before the Court to be personally examined, 
summons be for the final disposal of the suit, or is a person exempted by reason of rank 
or after the issues have bean recorded, if the or sex from personal appearance in Court, 
summons to the defendant be for the settle- the Court may, of ita own motion, or on the 
ment of issues only, obtain, on application to application of any of the parties to the 
the Court, summonses to witneases or other suit, or on the representation of the witnesa, 
persons to attend either to give evidence or order a commission to issue for the examina~ 

, to produce documents, and in any such sum- “tion of such witness or interrogatories or 
mons the names of any number of persons | otherwise: and may by the same or any 
may be inserted.” subsequent order give all suoh directions for 

Sec. 175.—“ When the evidence of a wit- taking such examination as may appear 
ness is required who is resident at some reasonable and just.” 
place distant more than 100 miles from the 


3—A 
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1871 the late issue of the process as on exouse for delaying the final hearing of 
Harras the case. 
BaissKu 


I would call the attention of the Courts below to the remarks of Mr. Justice 


Mrr Moazan L. S. Jackson in the osse of Anurup Chandra Mukhopadhia v. eHiramani 
Hossen, | Das? (1). 


, . Before Mr. Justice Phear, 
In Chambers. . 
r KAILAS CHANDRA BOSE v. BHUBAN CHANDRA BOSE AND OTHERS. 
Sept, 8: Rule of Supreme Court, 





Rule 176 of the Rules and Orders on the Plea Side of the Supreme Court is still in force. 


. An order, dated September Ist, 1871, had been made in this case on the 
application of the defendants that the plaintiffs should attend on September 2nd 
and show cause why they should not admit certain documents relied on by the 
defendants in the suit, 

The affidavit of Ñ. Gabriel, aclerk in the office of Messrs. Carruthers and 
Dignam, attorneys for the defendants, stated :—That the plaint in the suit was 
filed on August 13th, 1870; that the suit was brought to have a declaration of 
the right of the plaintiffs to a one-third share of and in the premises in the plaint 
and in certain property left by one Gakul Chandra Bose, deceased, and for a 
partition and receiver &c., until partition, and for an injunction to restrain the 
defendants from collecting the rents; that on August 12th, a writ of summons 
was issued, and on 22nd served on Prasannakumar Sirkar and Pyaricharan Sirker 
two of the defendants, who duly appeared; that on 4th January the defendanta 

efiled their written statement, and on Sth the plaintiff filed his written statement; 
that on 24th August 1871, some of the defendants, by Messrs. Carruthers and 
Pignan their attorneys, caused a notice to be served on the plaintiff's attorneys, 
Messrs. Dhur and Mitter, to admit certain documents relied on by the defend- 
ants in the suit; that in pursuance of such notice, on 26th August, the plain- 
tiff, and a clerk in the office of Messrs. Dhur and Mitter, called at the office of 

3 Messrs. Carruthers and Dignam, inspected the said documents, and stated that 

they would write and say whether they would admit the documents or not; 

that they had not written or in any way consented to such admission.” 

The order of September lst was, “that the plaintiff do attend on 2nd Sep- 
tember and show cause why the plaintiff should not admit the documents, and 
why, in case of his refusing to admit them, the plaintiff should not pay the 
costs of proving such documents at the trial of the suit whatever may be the 
result, and why the plaintiffs should not pay the costs of ‘this application. 

Mr. Dignam for the defendants submitted, that Rule 176 of the rules and 
and orders on the Plea Side of the Supréme Court (2) applied by virtue of Rule 


(1) 8 B. L. R, App., 88. (2) Skiņper’'s Rules and Ordera, App., 108. 
i 
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of the High Court” No. 1, dated January 4st, 1865, and Rule No.e 83, dated 1871 
January 2nd, 1866, see Broughton’s Civil Procedure, 4th Edition, pages 719 and Karras Cman- 


749 (1).° : i DEA Bose 
` BauBAN 
Pusar, J.—I was at first inclined to think this rule was obsolete, but on CGuanpra 


reconsideration, I do not think so, and that it may be useful in some cases. Bose: 
But as this suit would have been on the Equity Side, and the Rule is pne on 


the Plea Side of the Supreme Court, 


will be refused, but without costa. 


T think it does not apply. The order” 


Before Mr. Justice Kemp and Mr, Justice E. Jackson. 


PANCHUDAS aay v. SRIMATI SHUDHAMAYI (DEFENDANT. )* 


Criminal frocenure Cods (det XXV of 1861), 2. 816—Maintenancs of Children— Wllingness 
of Father to support them, 


In this case the prosecutrix applied for an order against her husband under 
section 316 of Act XXV of 1861 for maintenance. The Deputy Magistrate 
held that she had failed to establish her right to maintenance under section 
„316, but awarded maintenance to her for their two infant children, although 
the husband was willing to take charge of them and also to support the 


mother if. she would live with him. ` 


(1) Rule 176.—" Either party, after plea 
pleaded and a reasonable time before trial, 
may give notice to the other in the form 
annexed to this rule, or the like effect, of 
his intention to adduce in evidenced certain 
written or printed documents; and unless 
the adverse party shall consent, by indorse- 
ment on such notice, to make the admission 
specified, the party requiring such admis- 
sion may call on the party required, by 
summons to show cause before a Judge why 
he should not consent to admission, or in 
case of refusal be subject to pay the costs 
of proof, And unless the party required shall 
expressly consent to make such’ admission, 
the Judge shall, if he think the application 
reasonable, make an order that the costs of 
proving any document specified in the notice 
which shall be proved at the trial to the 
satisfaction of the Court, certified by the 
prothonotary’s indorsement thereon, shall 
be paid by the party so required, whatever 
may be the result of the cause, 


Rule 1, January Ist, 1885.—" All rules 
which, at the time of tho abolition of the 
Supreme Court of Judicature at Fort Wik 
liam in Bengal, were in force in that Court, 
shall, so far as the same are applicable, be 
continued as rules of the High Court, wih 
regard to all matters in which that Court 
has original jurisdiction, civil or criminal 
except so far as the same may be contrary 
to the provisions of the Act 24 & 25 Vict., 


_¢, 104, or the Letters Patent granted in pur- 


suance thereof; or to the provisions of Act 
VHI of 1859, or as the same have been or 
shall hereafter be altered or modified by the 
Court.” 

Ruls 83, January 2nd, 1866.—" All rules 
which were in force in the High Court on 
Blast. December shall continue in force until 
further orders, except so far as they have 
been altered in regard to grants.of probate 
and letters of administration by Act X of 
1866.” 


* Reference under Section 484 of the Code of Criminal Procedure by the Officiating 


Sessions Judge of Midnapore. 
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The Bessjons Judge being of opipion that the Deputy Magistrate's award 


Paxcnupas of maintenance for the children was illegal, sent up the proceedings of the 


v. 
Srmrati 


Deputy Magistrate to the High Court under section 434 of Act *X:XV of 


SHupuaMayi? 1861, for the purpose of having the order quashed. 


Nov. 28. 


The judgment of the High Court was delivered by 


Kur, J.—We think that the proceedings of the Deputy Magistrate are 
dllegal.° He finds that the wife is not entitled to receive maintenance, aa 
she has not been able to prove that her husband illtreated her, or was living 
in adultery with another woman. There is no evidence that the husband 
is unwilling to support his infant children; on the contrary he states that 
he is willing to do so provided they reside under his roof and not in his 
father-in-law’s house, The order of the Deputy Magistrate is quashed. 


Before Mr, Justice E. Jackson and Afr. Justice Glover. 


GOPAL MAZUMDAR (PianerirF) v HARO SUNDARI BAISTANI 
(DEFFsDANT). * 


Criminal Procedure Code (Act XXV of 1861), #8. 169 and 485—Sanction for Prosecution 
i Qf Certain Offmoes—Jurisdiction of Court of Session. 
A Court of Session has no power to interfere under section 485 of Act XXV of 1861 with 
an order of a Magistrate permitting a prosecution under section 169 of Act XXV of 1861. 


In this onse one Gopal Chandra Mazumdar was prosecuted before the 
Magistrate for an offence and discharged. Subsequently the Magistrate per- 
mitted the accused, Gopal Chandra Mazumdar, to prosecute one Haro 
Sundari Baistami, who hdd deposed against him, for having given false 
&vidence. The Sessions Judge, under section 435 of Act XXV of 1861, 
sent for the record of the preliminary enquiry by the Magistrate into the 
charge of giving false evidence, and held that the sanction given by the Magis- 
trate for the prosecution was illegal. The Magistrate having expressed to 
the Judge that he doubted the jurisdiction of the latter officer to interfere 
with the sanction given by him for the prosecution for giving false evidence, 
the Judge referred the matter for the opinion of the High Court, 
under section 434 of Act XXV of 1861. The point referred was whether 
under section 435 the Court of Session has not jurisdiction to interfere in 
any matter arising in a preliminary enquiry by a Magistrate of an offence 
triable exclusively by the Court of Session, and consequently in the matter 
of the sanction given by the Magistrate in this case for the prosecution for 
giving false evidence. 

The opinion of the High Court was delivered by 


Jackson, J.—We think that the Seafions Judge had no authority under 
the law to interfere with the order of the Magistrate allowing the prosecution 


* Reference under Section 484 of the Code of Griminal Procedure by the Officiating 
Sessions Judge of Rajshahye. 
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of Hero Sundari Baistami by Gopal. Chandra Mazumdar, and that such 1871 
order of the Magistrate was in no way illegal. The Sessions Judge's order Gorau 
of the 26th July is set aside, and if Gopal Chandra Mazumdar desires he MARDER 
can proceed with his complaint, and the Deputy Magistrate will hear and pass Haro gy arpa 
orders upon ib, 

The Deputy Magistrate's decision of the 14th August Giang Gopal . 


Chandra Mazumdar's complaint is set aside. í 


Before Mr, Justice Macpherson and Mr. Justice Ainslie. 
THE QUEEN v. ZULFUKAR KHAN AND orners.* x 1871 
Evidenoe—Intovioation—Reoording Evidence, July 31. 

Evidence taken on the trial of one prisoner wrongly admitted as evidence on the trial of 
another. Intoxication wrongly treated as an aggravation of offence. 
` Tus facts sufficiently appear in the judgment of the Court, which was 
delivered by à 

Maopnensow, J.—The case against Zulfakar Khan has been so carelessly 
and badly tried that the conviction and sentence must be set aside and a new 
trial had, 

It appears that Kamru Khan, Guldad Khan, Dyanath, and others, on 
the one side, had a regular fight with Zulfukar Khan and others, on the 
other side; both parties using swords and latties freely. Dyanath received 
a sword wound, of which he subsequently died; and Zulfukar Khan also 
received very serious injuries. 

The matter having been taken up by the Magistrate, Kamru and Gul- 
dad were committed for trial in respect of the injuries done to Zulfukag, 
while Zulfukar was committed for trial charged with causing the death of 
Dyanath. Their separate commitment in this manner was quite regular and 
in proper form. 

The Sessions Judge first tried Kamru and Guldad; and the whole matter 
having been fully gone into, the jury found them guilty (under sections 326 
and 109 of the Penal Code) of abetting the causing of grievous hurt to 
Zulfukar, being armed with weapons of offence, &c. 

As soon as their trial was over, Zulfukar was put on his trial charged 
with causing the death of Dyanath, causing grievous hurt to him, &c. 

The jury was composed of the same persons who had just tried the case 
of Kamra and Guldad: and the Judge seems to have considered that all 
the evidence taken in the first trial was to be deemed as imported bodily into 
the second, and might be fairly used as evidence against Zulfukar, The 
result is, that the record of the case against Zulfukar, taken by itself, contains 
absolutely no evidence of the death’ of Dyanath or of grievous hurt to Dya- 
nath caused or abetted by the prisoner. The Judge in his summing up to 


* Criminal Appeal, No, 401 of 1871 ngainst the Order of the Sessions Judge of Patna, 
dated the 9th June 1871. 


22 


1871 


BENGAL LAW REPORTS. (VOL. VIN. 


the jury treated the evidence which: had been taken in the first case as 


Tux Qusen evidence against Zulfukar; and the jury, also treating it as such, found him 


v. 
ZULFUKAR 


guilty pf abetting the causing of grievous hurt, &c., to Dyanath. s : 
° Kamu and Guldad and Zulfakar were thereupon, on their several 
convictions, sentenced to rigorous imprisonment for five years eaoh, And now 
they have filed a joint appeal to this Court. 

° It is impossible to say that the trial of Zalfakar has been properly conducted, 
or that there waa any evidence whatever before the jury of the offence of 
which he has been convicted. It may be, that if the evidence which had 
just been taken in the first case had been repeated in the second, there wonld 
have been ample evidence to support a conviction, But the knowledge thav 
this may be so is not enough, There is no evidence at all on the record, as it 
stands; and if the evidence necessary to support the conviction of Zulfukar 
is imported from the record of the case against Kamru and Guldad, it is 
evidence given behind the back of Zulfukar—evidence given by witnesses 
in his absence, whom he has had no opportunity of cross-examining. The 
irregularities which have been committed are most serious and patent. It is 
‘the duty of a Judge to take care that the evidence in each case is complete 
in itself and no Judge has any right whatever to place before the jury any 
evidence save that which has been legally put in, in the particular case which 
is under trial. 

The’ Judge in the case against Kamru and Gulded alludes to the 
evidence of Dr. Jackson, but there is nothing to show that that evidence was 
formally put in, in either of the trials in the Sessions Court. It ought to 
have been expressly noted by the Judge that it was put in, and the deposition 
ought to have been taken from among the proceedings bofore the Magistrate 
and placed with the record first of the one, and then of the other, of the 
cages in the Sessions Court, a memorandum of its removal from each record 
being made. 

The Judge in his summing up told the jury that drunkenness, in the eye of 
the law, makes an offence the more heinous. There is no authority for such a 
proposition, and all that the Judge should have said was that drunkenness is 
no excuse, and that an act which, if committed by a sober man is an offence, is 
equally -an offence if committed by one when drunk if the intoxication was 
voluntarily caused. 

The Judge has taken down the evidence of the witnesses, for the most 
part, in the third person, This causes much ‘awkwardness and confusion, 
and must waste a good deal of the time of the Judge himself. The ordinary 
and proper and convenient way of recording evidence is to take it down in 
the first person, exactly as spoken by the witness. 

As regards Kamru and Quldad the “conviction and sentence will stand, 
and this appeal is dismissed. ` 

The conviction of Zulfukar and the sentence passed on. him are set aside, 
and a new trial is ordered. 


z . 
` e 
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Before Mr. Justice Loch ang Mr. Justice Ainstis. 


BANW. ARI LAL SAHU AND ANOTHER (DEOREE-HOLDERS) v, BABOO GIRDHART 


BING (JUDGMENT-DEBTOR).* s 
e 


Eweowion of Deores—Atachment—Aot VIL of 1859, s. 248—Appointment of Manager, 
Mr. Piffard(with him Mr. C. Gregory and Munshi Mahomed Yousaff’) 
for the appellants. e 


Mr. Woodroffe (with him Baboo Hem Chandra Banerjee) for the S 

Tue facts of the case sufficiently appear in the judgment of 

Loos, J.—In this case it appears that certain estates, the property of 
Baboo Qirdhari Sing, judgment-debtor, were attached in execution “of a 
decree held by certain Mahajans, Lalji Sahu and others; and that by orders 
of the lower Court, made about two years ago, under section 248, Act VIII 
of 1859, a manager was appointed to make collections from these mehals and 
to pay off debts due by the debtor, Subsequent to this arrangement the 
judgment-debtor filed a list of other properties which belonged to him, and 
prayed that as he had several other debts outatanding, the Court would order 
the manager to take oharge of these other mehals and from their proceeds to 
liquidate his debts. An order, in conformity with this prayer, was issued by 
this Court. After this order was made Baboo Banwari Lal and others, who 
held decrees against the debtor Girdhari Sing, applied to the Court for 
attachment and sale of the property of the judgment-debtor in execution of 
their decrees. But the Court, instead of issuing any order for attachment or 
making any order for sale, directed that the manager should pay the interest 
upon these debts for two years, and that after that period when certain 
Bhurna-leases would expire, there would be sufficient funds to pay off the 
debts of these creditors in the course of about five or six years, and the Subor- 
dinate Judge rejected the application. 

An appeal has been preferred to us against this order, and the objections 
taken in appeal are two: first, that the order is contrary to law, there having 
been no attachment made by the decree-holders ; and, secondly, that the data 
upon which the calculation of assets is based are altogether erroneous, having 
been assumed by the Subordinate Judge without any evidence being before 
him and being adopted from the statements made by the debtor, and further 
that the Subordinate Judge estimated the assets of the estates higher than 
the debtor has done himself, but upon no sufficient ground. 

It appears to me that the order of the lower Court must be set aside, 
because it is clear that till an attachment is madg on the application of the 
decree-holders, the Court cannot proceed under the provisions of section 248 to 
appoint a manager ; further, the refusal to make an attachment when applied for 
by a decree-holder is not a light matter, for it may prove of serious detriment 


* Miscellaneous Regular Appeals, Nos. 219 and 220 of 1871, from the orders of the 
Subordinate Judge of Tirhoot, dated the 22nd April 1871. 
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to him,” because should any other party attach the property, his right as first 


Banwart Lat attaching cyeditor to be paid of higwhole debt from the proceeds of sale 


v. 
Baroo GIR- 
DHARI BING. 


must be lost to him. . : i 
Then, on the second ground, it is clear that the Subordinate Judge, h calou- 
"lating the assets, has not gone upon any evidence, but has been satisfied with 
the statement made by the debtor as to the value of his property. This’ is 
not sufficient, in a case like the present, when a man is almost hopelessly in- 
volved if debt, and who, in order to save his estate from sale, may be expected 
to make the most favourable returns of his income. 

I think the appellants in this case must be allowed to make an attachment 
according to law, and after making that attachment the Court may proceed 
undér the law either to order the sale of the property, or under the provisions 
of section 243 to appoint a manager, should that be considered to be the best 
course both for the creditor and for the debtor. 

Reference has been made to an order of this Court issued in July last (1) in 
which the Court stated that two or three years should ordinarily be the limit for 
which a property should be put under the charge of a manager. The Court 
does not, I apprehend, intend by these words to limit the time strictly to that 
period in all cases, but requires thereby that in each case the Judge who directs 
the appgintment of a manager should exercise a proper discretion with refer- 
ence to all the circumstances of the case in calculating the time in which the 
debts may be paid off. If after a year or two it appears that the collections 
are insufficient to meet the claims of the creditors, there is no reason why an 
application should not be made to the Court for the removal of the manager 
and for the sale of the property. 

I think, therefore, that the order of the lower Court must be set aside, and 
the appeal be decreed. Parties will pay their own costs. 


Arnsira, J.—I concur in thinking that the refusal to order the attachment 
wag wrong, and that the case must go ‘back to the lower Court in order that 
the judgment-creditor may be allowed to attach any property of the debtor 
he may point out, The lower Court, if advised to proceed under sec- 
tion 248, will then be guided by the rules laid down in the Circular Order 
of the 11th July last (1). I quite concur with Mr. Justice Loch in think- 
ing that that rule is not to be taken as prescribing any rigid limit of 
time during which a property is to continue under the management of a 
manager. With reference to the magnitude of the estate and the length 
of time the debts have been allowed to run on, I think no substantial injury 
would be done to the judgment-creditors in these cases by an extension of 
time, and as pointed out by my learned colleague, if the result of the manage- 
ment shows that there has been miscalculation of the assets, the creditors 


- can always apply to the Oourt to set aside the order appointing the manager, 


and to proceed under other sections relating to execution of decrees: 


(1) 7 B. L, R., High CQyri Rules, &e., 10. 
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Before Mr. Justice Ainslie. 

. THE QUEEN v. HOSSAIN ALI.* š 
False Evidence—Coniradictory Statemenis—Two Charges—Plea of Guilly on one 
Charge—Acquitial on the other, 

Where a prisoner is charged separately for having given false evidence with regard to 


two atatementa directly opposed to each other, a plea of guilty on one of the charges dods 
not involve an acquittal on the other. A Sessions Court is bound to take evidence and 


try a charge before it can acquit a prisoner of that charge. 


Taa prisoner in this case, in a certuin suit in the Small Cause Court, wade 
two statements regarding the preparation of a document directly contradic- 
tory of each other. The Judge of the Small Cause Court disbelieved the state- 
ment first made by the prisoner and sent him to the Magistrate with a view to his 
being placed on his trial for having given false evidence, but he did not 
specify the particular statement or parts of the evidence given before him 
which he considered to be false. The committing Magistrate, however, framed 
two charges, based one on each statement. In the Sessions Court the prisoner 
pleaded guilty to the charge framed on the second statement,—i. ¢., the one 
considered to be true by the Judge of the Small Cause Court. 

The Sessions Judge was of opinion that as the prisoner pleaded guilty to 
the charge based on one of the statements, he must be acquitted of the 
charge based on the other and contradictory statement, and so he convict- 
ed the prisoner on his own admission, and acquitted him of the other 
charge without trying it at all. The case came before the High Court 
as a Court of Revision, and the following judgment was passed by 

Ainsus, J.—The charge preferred against Hossain Ali by the Judge of 
the Court of Small Causes, was that he had falsely denied the drawing upeof 
a certain bond which was said to have been prepared by him. The second 
statement made by the accused, before the Small Cause Court, was referred 
to as evidence in support of this charge. 

The committing Magistrate has altered the nature of the prosecution by 
framing two charges, one based on each statement, instead of proceeding on 
the charge on which the Judge of the Small Cause Court apparently intended 
to prosecute. The Judge, however, had omitted to specify the particular state- 
ment or parts of the evidence given before him which he considered to be 
false, and this probably led to this change, The Sessions Judge has treated the 
case as if the plea of guilty on one charge necessaMly involved an acquittal on 
the other, and has acquitted the accused on the first charge without taking any 
evidence. , He has indeed come to agonclusion as to the facts of the case, 
but not fi any evidence before him. 


* Rovision of proceedings under S¢ytion 404 of the Code of Criminal Procedure. 
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Taking the Judge's own view of it, the sentence of 24 hour's imprisonment 
is quite inadequate. The accused made a statement which he asserts to be 
true,—he found it was disbelieved and he was in danger of being prosecuted, 
so to git himself to the view taken by the Court, he, on being recalled, made 


"a directly contrary statement knowing the same to be false, deliberately doing 


his best to mislead the Court and prejudice the party who was defendant in 
the Small Cause Court in order to shield himself This is a very different 
éase from that of a man who, having made a false statement, afterwards 
repents and reveals the truth. : 

But this is not the most serious defect in this case, The result of the 
proceedings is that there has really been no trial at all on the only charge 
which was preferred by the Small Cause Court Judge. He did not charge 
the accused with giving false evidence in making the statement embodied in 
the second charge, for which he has undergone a nominal punishment. On 
the contrary, he believed that statement to be true. The Magistrate might 
have dismissed the charge, but he did otherwise,—he committed the accused for 
trial by the Court of Session on the charge preferred by the Judge of the 
Small Cause Court. The Sessions Judge was bound to hear the evidence 
tendered in support of it before he recorded o judgment of acquittal. As 
matterséstand, the prisoner has been allowed to elect to be punished on a charge 
of an offence which the Judge treated as scarcely an offence at all, and to 


` escape trial on a charge which, if proved, would probably have brought on 


him a severe penalty. As pointed out in a letter dated 19th June 1867 (1), 
an accused person cannot be allowed to make such election. It is 
to be regretted that the Judge of the Small Cause Court did not exercise 
the powers vested in him by section 173 of the Criminal Procedure Code; 
the mistrial could not have occurred if he had done so; 


Before Mr. Justice Loch and Mr. Justice Hookerzee. 


PRASANNA KUMAR SANDYAL (PuanrrirF) v. MATHURNATH BANERJEE 
(DEFENDANT. )* 


Declaratory Decree— Cause of Action— Civil Suit to contest Genuineness and Validity of 
Registered Document—Regisration—Act XX of 1866, s. 84 


Under section 84 of Act KX of 1866, the District Judge ordered, without taking evidence, 
the registration of a document, which had been opposed ou the ground that the execution 
of it had been obtained fraudulently and by putting the executant under duress. The 
executant brought a civil suit against the party, in favor of whom the document had been 
drawn, for a declaration that the document was not genuine, and was invalid and inopera- 
tive, 


* Special Appeal, No. 80 of 1871, from a decrees of the Judge of Moorshedabad, dated 
the 21st December 1870, affirming a decree of the Subordinate Judge of that district, dated 
the 8rd October 1870, : 

(1) 8 W. R., Cr. Lejters, 6. 
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Held, that the Civil Court had jurisdiction to try the genuineness of a registered docu- 
ment; that the registration of a document, the gxecution of which was obtained by impro- 
per means, affecting the property of the executant, is a good cause of action on which to 


ask for @ declaratory decree, 
e 


Baboos Mahendra Nath Shome and Tarak Nath Sein for the appellant. 


Baboos Rashbehari Ghose and Abinashchandra Bannerjee for the respondent. 
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®@ MATHURNATH 


BANERJEE, 


Tux facts and arguments in this case are fully noticed in the judgments of 


the Court. 


Loca, J.—In this case the plaintif sued to have an istemrari pott® put 
forward by the defendant, declared a forgery ; and he states that he never 
executed the deed. 

The first Court which tried the case held that the document was proved to 
be genuine, and dismissed the suit. 

An appeal was preferred to the Judge, who held that, as the document had 
been duly registered under the provisions of Act XX of 1866, it was not open 
to a Civil Court to entertain a suit to question the fact of the execution of 
the deed. s 

A special appeal has been preferred; and the first ground taken before us 
was that, as no evidence had been taken when the Judge directed the docu- 
ment to be registered under the provisions of section 84, Act XX of 1866, the 
Court could enquire into the fact of execution: and it was urged that the 
Judge was wrong iu considering that he could not take evidence under the 
provisions of that section. 

We think that this contention is of no consequence in the present case. Jt 
is very true that, under the provisions of section 84 of Act XX of 1866, the 
Judge, as held by the High Court in Zn the matter of the petition of Sankar 
Dobay (1), was competent to take evidence when the execution of the deed Tras 
denied. But it is not necessary, in all cases, fora Judge to take evidence, 
if he be satisfied, either from examination of the parties, or from anything 
.else that is before him, that the document was really executed. 

Now, when this application under the provisions of section 84, Act XX of 
1866, came before the Judge, he found that though the plaintiff objected to the 
registration, he did not deny that he had executed the document. He snid 
that he had been compelled to execute it, but the Judge, thinking this objec- 
tion ingufficient, directed that the deed should be registered. Such being the 
case, we think it was not necessary for the Judge to take evidence before 
directing the registration of the deed (2). 

Then it is urged that the Judge was wrong in considering that he had no 
authority to enquire into the execrftion of the deed. We think that this 


() 4B. L. R, A. C., 65. (2) See Act XX of 1866, a, 84, and Aot VII 
° of 1871, 8. 78, 
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1871 contention is good. The case of Ram Chandra Paul v. Becharam Dey (1) 
` Prasanna has been cited to us as if what is saig there, laid down that the execution of a 
Euran BAN: deed, once registered under the provisions of section 84 of Act XX of 1866, 


Nites 0i got be enquired into by a Civil Court; when all that that judgment says is 
Bangnses, that, as the deed of sale in that case had been registered after enquiry by a 
competent Court under the provisions of section 84 of Act XX of 1866, and 
s as the deed had been ordered to be registered, the plaintiff had no ground for 
king to have that kabala declared fictitious and void, until by some wrongful 
act by which the plaintiff was injured, he found it necessary to come into Court 
and ask for relief. And therefore in that case, the Conrt declined to give him a 
declaration with regard to the deed, holding that he had not up to that time 
beerfinjured. But it is clear, from the judgment in Zn the matter of the 
petition of Sankar Dobay (2), that the order for registration does not determine 
e therights of the parties. ‘he Chief Justice in that case says:— But the 
object being that the Judge should merely decide whether the document should 
be put on the registry or not, and not to determine the rights of the parties, 
the section directs that the Court may, if it thinks proper, order the Registrar 
or Registrar-General to register the document.” And again :—“ The mere 
registration of a document does not affect the title of the parties.” It is still 
only a dpcument which has been registered ; and if the party wishes to enforce 
the document by suit, the mere fact of registration does not preclude the 
Civil Court from trying whether the docnment was executed or not. 


ground he seeks to have the kabala declared 
fictitious and void as against him. But 
there has been already a decision of a com- 
petent Court as between the plaintiff and the 
defendant, namely on a petition preferred, 
according to the provisions of section 84, 
Act XX of 1866; and by this decision 
it has been declared that the defendant was 
entitled to obtain registration of this deed, 
So that as to the wrongful act upon which 
the plaintiff in this suit relics, it has been 
already declared to be right and proper as 
between these parties by a competent Court. 
The judgment of the Court was delivered The whole foundation of the plaintiff's suit 

by seems to us to fail him. It will be time 

. enough for him to bring an action against 


(1) Before Mr. Justice Phear and Mr. 
Justice Hobhouse, 


The 28th August 1868. 


RAM CHANDRA PAUL (ONE OF THE 
DEFENDANTS) v BECHARAM DEY 
(Puawntirr).* 


Badoo Bama Charan Banerjee for the appel- 
lants. 


Baboo Srinaih Banerjee for the respondent. 


Parar, J.—We think that the plaint, as 
we have had it explained to us, does not 
disclose a good cause of action against the 
defendant. The plaintiff simply complains 
that the defendant had fabricated a certain 
kabala as if executed by the pipintiff, and 
has obtained registration of it, and on that 


the defendant or to resiat an action brought 
by the defendant whenever he ig really hurt 
by thia document. He cannot now complain 
that what the defendant bas done is wrong- 
ful againat him. We decree the appeal, and 
reverse the decision of the lower Appellate 
Court with costs of both Courts. 


* Special Appeal, No. 868 of 1868, from a decree of the Principal Sudder Ameen of 
Chittagong, dated the 9th January 1868, modifying a decree of the Moonsiff of that Dis- 


trict, dated the 27th June 1867 


(2) 4 B. LR, A @, 65. 
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In the view taken by the Chief Justice, I quite concur ; and it appears to 
me that there can be no doubt that the m@re registration of a dodument does 
not prevent a party from bringing a case to contest the fact of its execution. 

But if is said in this case that no cause of action has arisen; and thatunder 
the jadgment just quoted,—Ram Chandra Paul v. Becharam Dey (1) the suit 
should be thrown ont, because there is nq cause of action to the plaintiff, as 
he has suffered no injury. A 

Now, no doubt, a cloud has been thrown upon the plaintiff's title. He anys 
that these lands are held by the defendants; that they are merely ordinary 
tenants ; that he obtained a decree for the rent of those lands at 66 rupees per 
annum ; but that the defendants have now put forward und obtained an ogder 
for registration of an istemrari potta, which limits the rent to 83 rupees. I 
think this certuinly injuriously affects the rights of the plaintiff. 

I am of opinion, therefore, that the plaintif is entitled to ask that the cloud 
thrown on his title to the property may be removed; and that the lower 

` Appellate Court should not have rejected his.application on the ground that 
under the provisions of section 84 of Act XX of 1866, it could not enquire 
into the fact of the execution ofthe deed, and I am not aware of any single 
precedent of this Court in which it has been ruled that in cases of this kind, 
it is not open toa Civil Court to determine any question as to the execution 
even of a registered deed, 

I think the case should go back to the lower Appellate Court, and the Judge 
should decide whether the document propounded by the defendant is a genuine 
document or not. 

The costs will follow the result. 


Mooxsrsse, J.—This was an action brought by the plaintiff in the Court of 
the Subordinate Judge of Moorshedabad to have a certain mokurruri istemrari 
potta alleged to have been granted by him to the defendant, bearing date jhe 
9th Sraban 1276 (23rd July 1868), declared an invalid document on the ground 
that he hag never executed the same. The defence was that the plaintiff had 
executed the potta; that he received a bonus of 25 rupees from defendant, and 
that he admitted the execution before the District Judge, where he however 
falsely alleged that the potta had been extorted from him by duress. 

It appears that the defendant presented this potta to the Sub-Registrar for 
registry; the Sub-Registrar however refused to register it, whereupon the 
defendant moved the District Judge, under section 84 of Act XX of 1866, who 
ordered the document to be registered. i 

Plaintiff has now instituted this snit for a declagation to the effect that the 
potta is a forgery, inasmuch as he has never executed it. 

The first Court dismissed the snit of the plaintiff being of opinion that the 
potta had been really and actually ex8cuted by the plaintiff in defendants’ favor, 
and thatit had not been extorted from plaintiff by duress, or any sort of pressure 


(P) Ante, p. 28. 
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or force, Dissatisfied with this decision, the plaintif appealed to the Judge, 

who dismiss€d the appeal on the grofind that neither the lower Court “nor this 

“ Court can enter into the question of the fact of the execution of the instru- 

“ meno which plaintiff, appellant, now seeks to invalidate.” He cites two deci- 

sions of this Court in support of his view. He states further on, that “these rul- 

“ings appear to me to be conclusive, Appellant urges that, as no evidence was ` 
“ recorded by this Court, in the case under section 84 of the Registration Act, 

“the order passed under that section cannot bar the present suit.” The Judge 

admits that no evidence was recorded by him in that canse, but he is still of 
opinion that from the mere fact of the deed having been registered, a Civil 

Cougt is precluded from entertaining the suit which he holds to be “a suit to 

“invalidate the instrument on the ground of non-registration.” 

I am of opinion that the learned Judge is clearly in error in his view of the 
Jaw, as well as in holding that this present suit is a suit to invalidate the potta 
on the ground of non-regisiration. The plaintiff does not seek to invalidate 
the mokurrari potta on the ground of its not having been registered, but dis- 
tinctly on the ground that it is fabricated aud false, because he did not execute 
it. The precedents cited by the Judge are also not in point. The decision in 
In the matter of the petition of Sankar Dobay (1) merely decides that the Dig- 
trict Jutige has jurisdiction, under section 84, Act XX of 1866, to summon and 
examine witnesses, make an inquiry into the fact of execution, and order the 
Registrar to register a deed. ‘This view of the law was upheld on appeal by a 
bench of three Judges (In thé matter of the petition of Sankar Dobay) (1). 
But this ruling does not support the Judge atall in holding that the Civil Court 
cannot try the fact of the genuineness of a deed, merely because the instrament 
has been registered. Itis difficult to make out what principle of law the 
Pudge had applied, or had in view. It is certainly not res judicata; for the 
Judge merely holds a summary inquiry in order to decide whether a deed 
ought to be registered for the purpose of registry alone; his decision or 
order cannot, I imagine, decide the title of the parties. 

The order of the Judge or of the Registrar-General simply decides whether 
the document should be “ put on the registry” and be admissible as evidence 
in future cases. It has not, and cannot have, the effect of a final and conclusive 
decision on the fact of the execution, so as to preclude all inquiry by a Civil 
Court. The late Chief Justice in the decision on appeal quoted above, distinct- 
ly holds that “ the mere registration of a document does not affect the title 
of the parties. It is still only a document which has been registered, and if 
the party wishes to enforce the document by suit, the mere fact of registration 
does not preclude the Civ@ Court from trying whether the document waa 
executed or not.” To hold otherwise,—zi. ¢., to hold, as the Judge hns held in 
this case, that the mere fact of a deed having been registered is sufficient to 
oust the Civil Court of its jurisdiction, would be to lay down that the order 
of the Registrar-General or of the Judge ordering registry by the Registrar 


(1) 4 B. L R., A Ù, 65. 
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of a deed, is an order conclusive on the fact of its genuineness, and that no 1871 
Court of Justice can try the question of Whe authenticity of a deed registered PRASANNA 


in the Registrar's office. I entirely agree with the view expressed by the late Rea 
Chief Justice, and I have no hesitation in holding that it was perfectly,in the v. 


power of thé Judge to inquire whether the instrument sought to be invalid- “p ce 
ated is a document executed by the plaintiff or not. The Subordinate Judge 

was quite right in fixing an issue as to the genuineness of the deed and 
giving his opinion on that issue. The pleader for the respondent was unable 

to show us any precedent, or point out any provision in any law in support 

of the view taken by the Judge. He admits he cannot support the decision on 

this point, but he argued that the plaintiff's suit ought to be dismissed on 
another ground,—namely, for the absence of any cause of action ;—his conten- 

tion is that, inasmuch as plaintiff has suffered no injury at all by this potta 
having been registered, he has no cause of action, and should not be allowed « , 
to obtain a simple declaratory decree. He cites a number of precedents of 

this Court, showing that a party is not entitled to a declaratory decree when 

no consequential relief is sought by him, or where none could be granted by 

the Court. 


I do not, however, dissent from the principle laid down in those rulings of 
this Court. I hold that, where æ party hus suffered no injury whatever, where 
his rights have in no way been invaded upon, nor any serious cloud cast on his 
title, and where no impediment has been thrown in the way of the quiet and full 
possession of his rights, a plaintiff should not be allowed to rush into Court on 
some imaginary apprehension of future injury. It is difficult,—nay impossible, 
to lay down a strict line, and declare that such au amount of cloud on a man’s 
title would constitute a valid cause of action, and such would not. Each case 
must be decided on its peculiar merits, and the Court will have to judge, 
from, the particular circumstances of a case, whether the plaintiff had or had ` 
not a valid cause of action. Py 
In the present case, I am of opinion that there was a good cause of action 
on which it was neceasary that the plaintiff should resort to a Civil Court for 
a declaration of the nature sought for in this suit. It cannot be denied that 
n serious cloud was cast on the title of the plaintiff; a deed which he declares 
he has not executed has been publicly registered in the Registry office of the e è 
district, purporting to have been executed and registered by him. He has 
obtained a decree for enhanced rent against this defendant fixing the rent of 
the tenure at Rs. 66. If he goes to sue for this rent, the mokurrari 
potta would be undoubtedly held up to his face as an arrangement subge- 
quently entered into between him and the defendant. The value of his pro- 
perty is diminished from the fact of this deed remaining unchallenged. If he 
had occasion to deal with this property by mortgage or sale, no one who is 
aware of this mokurrari potta would give him that value for the property 
which he would have paid if this potta had not existed, I am, therefore of ~~ 
opinion that, with reference to the particular cireumstances of this case, the 


e 
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1871, plaintif had a valid cause of action, and that in seeking to set aside the potta 
Prasanna he is removing a serious cloud to histitle, and a serious impediment in the way 





Air gans of a full enjoyment of his property. I have already held in anothar case, 
v Fakir Chand v. Thakur Sing (1), decided by me and Mr. Justice, Macpher- 


MATRURNATH® A F A 
Baxgrsee, 80N on the 20th April 1871, that in cases where a serious cloud is cast upon 


the title of a party, he has a right to come to Court for the purpose of remov- 
ing that cloud which is an impediment to the quiet and full enjoyment of his 
property. I would remand this case to the Judge for a trial on the merits. 





e Before Mr. Justice Kemp and Mr. Justice Ainslie. 


DINABANDHU CHOWDHRY (Puarstire) v. RAIMAHINI CHOWDHRAIN 
(DEFENDANT).* 


Declaratory Decree—Suit for Confirmation of Possession on reversal of a Summary Order of 
a Civil Couri—Valuation of Suiti—Stamp—Act VLI of 1870, cl. 8, art. 17, achd. 2, 


1871 
August, 21e 


The plaintiff, claiming under a will of the decensed, applied for n certificate under Act 
XXVIII of 1860, but the High Court on appeal refused the same. Ho now brought a suit 
alleging that he was in possession of the property of deceased, and asked for “ confirmation 
of right and possession by enforcement of the will, in reversal of the summary order of the 
High Court.” Held, that clause 8, article 17 of schedule 2, of Act VII of 1870 (2), did not 
apply. This was not a suit to obtain a declaratory decree where no consequential relief 
was prayed, 


Tas was a suit valued at Rs. 46,102-11-5}. The plaint was engrossed 

upon a stamp of Rs. 10, The plaint ran as follows :— 
“ Suit for confirmation of right and possession over the undermentioned move- 
aple and immoveable properties, by enforcement of a will, in reversal of a 
summary order of the High Court, dated the 13th July, 1870, passed in a suit 
for certificate under Act XXVII of 1860, laid, as per schedule below, at 
Rs: 46,102-11-5}. 

“Your petitioner's elder uterine brother, Audita Chandra Chowdhry, 
defendant's husband, was ailing with fever, spleen and diarrlima, and as he did 
not recover, and having been on hostile terms with his brother-in-law (wife's 
brother) Harronath Chowdhry, was apprehensive lest after bis death his 
s * widow should come under the influence of hor brother and waste the estate; 

and besides, as it was the custom of your petitioner’s predecessors not to give 
liberty to women, he, in accordance with the custom of our father and uncle, 
in sound sense, and with the knowledge of the defendant, executed a will on 


Q)7 B. L. R, A. O, 614 4 
(2) Act VII of 1870, Schedule II, Art “To obtain a declaratory decree, where no 
17, ch 8:—For a plaint or memorandum consequential relief is prayed, the proper fee 
of Appeal in each of the following suits ia Rs. 10.” 
-_ + © © & A 


* Rogular Appeal, No. 99 of 1871, from a decree of the Judge of Faridpore, dated the : 
Sth April 1871. . 
bo e. 
. ¢ 


gs . 
a 
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17th Kartik 1275 (18th November 1868), reciting, amongst other things, that he 1871 
appointed your petitioner executor to his ogn 2 annas 13 gundahs lcowree and Dyxananpnu 
1 kraut share. He continued in possession of sound sense till the following cs nid 
morning? when he suddenly became insensible and died at 6 dund in the day. Ragssanrer 
After his delè your petitioner held possession of the said property left by him, GHOWDHRAIN, 
and applied to the J udge of Dacca for a certificate under Act XXVII of 1860. 
In the meantime, the defendant, without your petitioner's knowledge, and . 
under the evil advice of her brother and others, prepared a false will andààpplieg 
for a certificate to the same Court, and also raised objection to the prayer made 
by your petitioner. The applications of both parties were investigated, and on 
the 23rd December, 1868, the-Judge of the said Court, holding the will pro- 
duced by the defendant false, and that produced by your petitioner true, reject- 
ed the defendant's prayer and gave a certificate to your petitioner. Dissatisfied 
with that decision, the defendant appealed to the High Oourt, and that 
Appellate Court, upholding the order rejecting the defendant’s false will, 
remanded the case to the said Judge for further investigation into your peti- 
tioner’s will. After investigation the papers were sent back to the Appel- 
late Court’ with an opinion that your petitioner's will was genuine. But 
unfortunately for your petitioner, the Appellate Court, unjustly impugning this 
will, reversed the order of the Judge on the 18th July 1870, from, which 
date the cause of action in the present case has accrued.” 

The Subordinate Judge of Faridpore held that the plaint was insuffi- 
ciently stamped, and accordingly rejected it, 

The plaintiff appealed to the High Court. 


Baboo Srinath Das, for the appellant, contended that as the suit was for 
a declaratory decree confirming the possession of the plaintiff and not fop 
recovery of possession, it was properly stamped under clause 3, article 17, ° 
schedule II, Act VII of 1870. The plaintiff was in possession, and fhe 
decree, if a decree be passed, would be merely for confirmation of that possession, 
there being no prayer for any consequential relief. The stamp was therefore 
sufficient, 


Baboos Kali Mohan Das and Grija Sankar Mazumdar, for the respondent, 
were not called upon, 


The judgment of the Court was delivered by 


Ker, J.—This appeal turns upon the question, whether the lower Court 
was right in rejecting the plaint in the suit because it was not sufficiently 
stamped, ‘The appeal to this Court is that this suit was sufficiently stamped 
under clause 3, article 17 of schedule II, Act VII of 1870, That clause is to ; 
the following effect: “To obtain a declaratory decree where no consequential ~ iy, 
relief is prayed, the proper fee, is 10 rupees.” The amount of property 
Di 5—A 
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1871 
Divanaxony elder brothgr executed a will under o Which his widow, the defendant Rajma- 
RON CHNE hini, was set aside, and the properties in dispute, moveable and. immovenble, 

Rantanent belonging to the estate of the deceased, were devised to the plaintif. Whis suit 
CHOWDURAIN, ig to Mave a summary order of this Court, dated the 13th July 187 p¥Set aside, to 


1871 
June 1, 


oo ~ 
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involved in this suit is said to be Rs, 46,102, The plaintiff states that his 


have the will of his late brother declared to be genuine, and to be retained 
in possession of the moveable and immoveable property left by his brother, 
There din be no doubt, we think, that a plaint of this description does not con~ 
template and expect that the Court will give consequential relief. It isa case in 
which if the plaintiff gets a decree, an application to execute that decree in the 
form of retaining the plaintiff in possession, may be made and process in execution 
taken out, We therefore think that the lower Court was right in rejecting the 
plaint as improperly stamped, and dismiss the appeal with costs, 1 


Before Uy. Justice Bayley and Mr, Justico Ainslie, 
UMRAO THAKUR (Puansrirr) v. GAKUL MANDAL AND ANOTHER (DEFENDANTS).* 
Act VIII of 1859, 8. 876—Review—New Evidence—Proof of. 

A review of judgment under section 876 of Act VILI of 1859, on the ground of disco- 
very of pew evidence not within the applicant’s knowledge at the hearing of the on 
should not be admitted without proof of the truth of the ground alleged. 

Tus was a suit to recover possession of 20 bigas of land with mesne profits 
for two.years. The plaintiff claimed to hold under a pottah from the zeminder, 
and alleged that the defendant had dispossessed him, 

The plaintiff was absent on the day fixed for the trial of this case before 
the Moonsiff, but the defendant was present. The Moonsiff proceeded with 
the trial and gave a decree in favour of the plaintif. The defendant subse- 
quently applied to the Moonsiff for a review of judgment on the‘ground that he 
had discovered new evidence materially bearing on the case, which was not 
within his knowledge at the original hearing. The first order on this application 
was thatit should be put up with the record, and subsequently the review was 
granted, without an enquiry, other than the allegations in the petition, as to 
the correctness of the ground advanced for the review. The Moonsiff on 
review cancelled his former decree and dismissed the plaintiff's suit, 

The plaintiff sppealed (1) urging that under section 376 of Act VIII of 1859, 

(1) But see Act VIII of 1859, s. 878. “If review; and tts order in either case, whether 
the Court shall be of opinion that there are for rejecting the application or granting the 
not any sufficient grounds for a review, it review, shall be final, Provided that no re- 
shall reject the application; but if it shall view of judgment shall be granted without 
be of opinion that the review, desired is previous notico to the opposite party, to en- 
necessary to correct an evident error or able him to appear and be heard in support 


omission, or is otherwise requisite for the of the decree of which a review is solicited.” 
ends of justice, the Court shall grant the a 


* Special Appeal, No, 200 of 1871, from a decree of the Subordinate Judge of Pernesh, 
dated the 17th January 1871, ‘affirming a decree of the Moonsiff of that district, dated 
the 2nd September 1870, e 


€ e 
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‘the Moonsiff was wrong in admitting the review, on the ground of discovery of 

new evidence, without proof sufficient to sgtisfy him primé facie, of the truth or 

otherwise of the allegation, The Subordinate Judge who heard the appeal 

was of Spinion that because the Moonsiff considered the documents tendered 

as new eviddgce to be material to the defendant’s case, he (the Moonsift ) was* 
justified in admitting a review, This Court also upheld the lower Court’s 

“decision on the merits. 


The plaintiff next preferred a special appeal to the High Court. 


Baboo Taraknath Sein, for the appellant, contended that the proceeding 
of the Moonsiff in admitting the review on the bare allegations in the petition, 
‘unsupported by any evidence whatever, was contrary to the provisions ofasec- 
tion 876 of Act VIII of 1889. He cited the cases of Shumsheir Ali Khan v. 
Ramchunder Goopto (1), Naffar Chand Pal Chowdhry v. A. D. Sandes (2), 


(1) 2 W. R, 174, 


(2) Before Mr. Justice Phear and Mr, Justice 


Hobhouse. 
The 3rd December 1868. 


NAFFAR CHAND PAL CHOWDHRY 
AND ANOTHER (DEFENDANTS) v. A, 
D. SANDES axp anoTHeR (Piam- 
TIFFS) * 


_ Mr. Vertannes and Baboo Srinath Das 
for the appellants, 


Baboo Bhawani Charan Dutt for the 
respondents, 


The judgment of the Court was delivered 
by 


Puan, J.—We think that the special 
appellant must succeed in this case on the 
ground, which perhaps is somewhat narrow, 
that the review was granted by the lower 
Court without there being any evidence 
before the Court to justify its coming to the 
conclusion that a review of its judgment 
was properly required within the provisions 
of section 878 of the Civil Procedure Code, 
We think that the Judge ought not to have 
admitted a review for the purpose of receiv- 
ing fresh evidence in the suit, except upon 
being satisfied by legal evidence that the 


fresh evidence proposed to be adduced was 
not known to the applicant, or could not be 
obtained by him, at the time of the original 
trial. Had there been any evidence to this 


‘affect before the Judge, we could not here, 


sitting in special appeal, have interfered with 
his discretion as regards the conclusions 
which he drew from it. But it &ppears to 


us that there was in fact no evidence before . 


him. He directed a review simply upon 
the statements made to him in the petition 
of the plaintiff, and that petition, as we un- 
derstand, was not verified; it was therefore 
really nothing more than an unsanctioned 
statement, We think it right to add that 
even had there been some evidence before 
the Judge, upon which he could have legally 
come to the conclusion favorable to the peti- 
tioner in the matter of his petition for a regiew, 
still, to use the words of the Chief Justice in 
Duwarkanauth Chowdhry v. Kisheniall Chow- 
t dhry (a) he ought not to have granted the 
“ application without strict proof that the new 
“matter was discovered since the decree was 
passed.” We direct that the order granting 
the review be set aside, and we reverse the 
decision which has been come to by the 
lower Appellate Court upon that review. 
The special appellant must have his costs 
in this Court and in the lower Court upon 
review, 
e 


* Special Appeal, No. 1990 of 1868, from a decree of the Officiating Judge of Nuddea, 
dated the 26th June 1868, reversing a dgoree of the Subordinate Judge of that district 


dated the 28th April 1868, 


(a), Marshall, 554, 
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Ramdhan Chuckerbutty w. Jainarayan Panja (1), and Sitanath Ghose v. 


Shama Sungari Dasi (2). 7 
No one appeared for the respondents. 


(1) Before Mr. Justice Bayley and Mr. 
Justice Sir C. P. Hobhouse, Bart, 


The 20th December 1869, 


BPAMDEAN CHUCKERBUTTY (Puaix- 
TEF) v. JAINARAYAN PANJA arD 
OTHERS (DEFENDANTS).* 


Baboos Chandra Aadhab Ghose ond 
Khettra Mohan Mookerjes for the petitioner. 


r 
Baboos Srinath Das and Kak Krishna Sen 
for the opposite party, , 


HoxnyHovssz, J.—The petitioner applies for 
a review in this instance on the ground of 
the discovery of new evidence, He supports 
that application by an affidavit, the purport 
of which goes no further than this, —vis,, that 
there is a decision of the 18th December 
1888, and a kabala of the llth Aswin 
1229 (26th September 1822) the existence 
of which he did not discover until after the 
disposal of the special appeal by this Court. 

I consider that this affidavit is insufficient 
on two grounds. It does not sufficiently dis- 
close to my mind the truth of the fact that 
the applicant was not aware of the existence 
of the documents until after the date of our 
judgment in special appeal, nor does it at all 
djsclose that those documents are or can 
possibly-be evidence in the cause. When, 
after a prolonged litigation and as the appli- 
cantates in this case, after diligent search 
for evidence in support of ‘his cause, the 
applicant does not find certain doouments 
until after a certain specified date,—tvie., 
until after the final decision of his case, 
what we should expect and require in an 
affidavit would be, that the person making it 
should satisfy us by declaring in detail how 
it, was that he acquired the Imowledge 
which he had not before. 

Now in this case we have no such detailed 
statement, but a simple bare affirmation 
with which it is impossible that we should 
be satisfied. The law, moreover, syems to me 
to require that we should be satisfled that 
the documents here before us are primd facie 
“evidence” in the cause, and here what we 


e 
should have expected in a o affidavit 
would have been a ieee the effect 
that the person making it had ascertained 
that those particular documents were evi- 
dence in the cause, for instance, that in this 
ase the lands were identified with the 
documents, but here there is no such state- 
ment. I think, therefore, that the affidavit 
does not make ont a ground for review, and 
I would therefore reject this application 
with costs. 


BAYLEY, J.—I concur, Section 876, Act 
VUI of 1859, seems to me to require that 
the evidence alleged to have been newly 
discovered was not within the knowledge of 
the applicant, or could not be adduced by 
him at the time when the decree was passed, 
or some other good snd sufficiont reason. 
I do not think that there has been a com- 
pliance with any of these conditions in the 
present application. There is a simple state- 
ment that a copy of the decision of 1888, 
and a copy of the kabala of the 11th Aswin 
1229 (26th September 1822) upon which that 
decision was passed wherein Srimant Panja 
was a witness, are the documents on which the 
review is asked for. It does not appear that 
the evidence of Srimant Panja separately is 
tendered tous. There is no affidavit that 
there was no means of knowing that the docu- 
ments were available before. There is nothing 
to shew why the documents relicd upon on 
the previous occasion were easily available, 
and those which are now relied upon were 
not so. They are of the same character, 
coming also from the same official records, 
In addition to that there is neither in tho 
affidavit nor in the petition of review a 
clear and distinct statement that on a view 
of those records the Court can be satisfied 
of the identity of the lands. The petition is 
rather more of tho character of a request 
thatthe documents previously put in not 
being sufficient, more of the same character 
may be taken into consideration. 

I agree therefore in rejecting this appli- 
cation with costs, 


(28 Post, p. 87, 


Application for Review, No. 810 of 1869, from the judgment of Mr. Justice Bayley 


and Mr. Justice Sir C. P. Hobhotise, Bart., dated the 4th August 1869, in Special Appeal 


No. 475 of 1869, P 7 
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The judgment of the Court was delivered by 1871 
Barrer, J.—We think the judgment ofẹthe lower Appellate Cgurtin this” Usrao 
case must be reversed. ena 
The gfound pressed upon us is, that the first Court admitted a review without GaxvL 


complying the provisions of section 376, Act VIII of 1859, in respect e MANDAL 
of being satisfied that the new evidence, on which the application was 
admitted, was not within the petitioner's knowledge, or could not be adduced ° 


by him at the time when the decree was passed, and the lower Appellate 
Court has acted illegally in confirming the judgment of the first Court 
passed on that review. : 

The firat order passed by the Moonsiff on the application for review was 
that it should be put up with the record. With that application nomew 
evidence was tendered but it was subsequently, Now, no deposition or 
affidavit was taken from the defendant or from any one representing him 3 
‘or with knowledge of the facts. No enquiry was made by the Moonsiff as 
to whether the new evidence tendered was not available before the decision 
of the case. The application for review was admitted by the Moonsiff with- 
out a due regard to fhese provisions of the law, and the former judgment 
which was in favor of the special appellant reversed on such review. 

The lower Appellate Court has affirmed the judgment of the Moonsiff 
without meeting the objection specifically taken by the special appellent,— 
viz., that it was requisite under the law that proof should be given that the 
new evidence tendered was not available before, 

The following cases have been cited by the special appellant in support 
of his contention, that the judgments of the lower Courts are erroneous in 
respect of the above particulars: Shumsheir Ali Khan v. Ram Chunder 
Goopto (1), Naffar Chand Pal Chowdhry v. A. D. Sandes (2), Ram- 
dhan Chucherbutty v. Jainarayan Panja (8), and Sitanath Ghose v. Shama 5 
Sundari Dasi (4), and we think that the decisions cited support the contention. 

(1) 2 W. R, 174 The first ground urged is that there $ an 

(2) Ante, p. 85. affidavit before this Court to the effect that 

(8) Anta, p. 36. the defendant was not aware of the exiatence 

(Bure Mr, Jute Bagla, ot vo Gosmont ed ni vin, i E 
The 6th June 1870, buns, dated the 16th Srabun 1265, and a pro- 
ceeding of that Court, dated the 25th October @ 

SITA NATH GHOSE AND ANOTHER 1858, which would shew that the chittah of 
(Two oF THE DEFENDANTS) v. SHARIA 1249 relied upon by the Court below was not 
SUNDARI DASI (Pramriry).* a genuine instrument. This proceoding, 
Mr. G. C. Sconce for the petitioners, Which was admittedly between parties other 
Baboo Delenira Chandra Ghose for the ears was s decision of tho Commissioner of 


opposite party. the Soonderbuns in regard to the Soonderbun 
BAYLEY, J.—I reject this application for and Jessore estates, and although the affidavit 
review with costs, is that the defendant, applicant for review, 


* Application for Review, No. 68 of 1870, from the Judgment of Mr. Justice cane, 
and Mr, Justice Macpherson, dated the 12th February 1870, in Special Appeal No. 2799 
of 1869, 
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No one appears on the othér side to contest the special appeal, and under 
the circumstances, looking speciallyeto the terms of section 376 which clearly 
prescribe that a party tendering new evidence as a ground of review should 
“shey that the new evidence was not within his knowledge op could not 
“be adduced by him at the time when the decree was passo,” and to the 
fact that there is no proof of the above particulars in the present case, we 
think that the order passed by the Moonsiff admitting the review was illegal 
find the decision of the lower Appellate Court confirming that order equally 
so. In this view we reverse the judgments of the lower Courts and decree 
this appeal with costs, : 


was not aware of its existence before, Ido of special appeal, and we can, therefore, hard- 
not think that thatis a sufficient excuse, ly besaid to be wrong in law in not deciding 
for what the law requires is not thatthe ona point which was not put before us at 
party was not aware of a document, but that all to decide, and on which we are now call- 
he algo showed due diligence and made ed to admit a review. 
enquiries to ascertain its existence and Lastly, we are roferred to two points ori- 
found that it was not available. Itis difficult ginally takeu in the petition of special appeal, 
to believe that by a proper search into such viz., that the ovidence of certain witnesses 
well known papers as the measurement had beeu wrongly rejected, and the whole 
papers in the office of the Commissioner of evidence had not been duly considered by 
the Soongerbuns, which would naturally be the lower Appellate Court, On these points, 
the papers to be looked forin a boundary however, itis unnecessary to say anything 
dispute like this, the party could not find the more than that they are completely covered 
chitta out before this last stage of review. and answered by our judgment in special 
Jt is then urged that a certain petition by appeal. 
Reazuddin was binding as an admission The application is accordingly rejected 
against the partics representing Reazuddin, with costs, 
but no such ground was taken in the petition ` 
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Before Mr. Justice E, Jackson and Mr. Justice Mookerjee, 


e 
JAGABANDHU BOSE (Piarvrirr) v, SRIMATI SACHYI BIBI axe © Jane 7 
OTHERS (DEFENDAN‘TS).* os 


Civil Procedare Code—Act VII of 1859, s 246—Clatm—Limiiation, . 


Property attached was, on the claim of a third party, released by the Court without 
proceeding under the provisions of section 246, Act VIII of 1859, The attaching creditor 
sued more than a year afterwards for a declaration that the property belonged to the judg- 
mant-debtor, Held, that the suit was not barred. 


Baboos Ramesh Chandra Mitler and Srinath Banerjee for the appellant. 
Baboo Durga Mohan Das for the respondents. , 


Tm facts of this case and the arguments sufficiently appear in the judgment 
of the Court delivered by 


Mooxzryes, J.—The facts of this case are extremely simple. The plaintiff 
obtained a money-decree against one Mahomed Jahed and his wife Jeton 
Bibi. In execution, the disputed property was attached for sale. One Sachyi 
Bibi, the aister of the judgment-debtor, Mahomed Jahed, preferred a elaim to 
the property under section 246 of Act VII of 1859, on the ground that she 
had purchased the same from the debtor, and was in posseasion thereof at the 
time when the property was attached. The officer, before whom the claim 
was preferred, however, made no inquiry under the provisions of the aforesnid 
section, but released the property from attachment on the Ist of November 
1866. The decree-holder has instituted this suit on the 2nd October 1869, in 
order to obtain a declaration that the property belongs to the judgment-debtors, 
and that the kabala and decree pleaded by the sister Sachyi Bibi are frau- 
dulent documents obtained for the purpose of concealing the property fom 
the creditors of the judgment-debtors, 

The defence raised the plea of limitation under section 246. On the merits, 
the defendant contended that the kabala was a bond fide document executed 
for valuable consideration. As regards the merits of the case there is no 
doubt whatever; both the Courts have held that the kabala is a colorable and e 
benami deed executed in fraud of creditors, and that the judgment-debtors 
are really in possession, and not the defendant, 

But in respect to the question of limitation, the first Oourt was of opinion 
that the provisions of section 246 do not apply; and that the suit being one 
for the establishment of the right of the judgmgnt-debtors could be brought 
within twelve years. The Moonsiff quotes a decision of a Division Bench of 


* Special Appeal, No, 7 of 1871, from a decree of the Subordinate Judge of ain, 
the 81st October 1870, reversing the decree of the Moonsiff of that district, dated the 


8ist March 1870, 
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1871 this Court—Raja Bishen Perkash Narain Sing v. Babooa Misser (1) (Kemp 
Jaaganaxpuu and Glover, JJ.) - e 
Bove The Subordinate Judge was however .of a different opinion; he held that 


Srimatt the suit is barred not having been instituted within one year of the date of 
Sacart BWL dhe ordbr of the 1st of November 1866. - 
On special appeal, it is contended by Baboo Ramesh Chandra”Mitter, that 
. the suit is not barred, inasmuch as there has been no adjudication under the 
pwovision§ of section 246 of the Procedure Code. That the suit is not brought 
to set aside any order passed in the execution department, and that a suit like 
` the present can be instituted at any time the.decree-holder is informed and 
believes that there is a property belonging to his debtor held and enjoyed by 
him m the name of another person, provided that the decree itself is not barred 
by want of prosecution for three years under section 20 of Act XIV of 1859. 
For the respondent it was argued that the order of the 1st November 1866 
was an order under section 246, inasmuch as it appears that when the claim 
was preferred by his client, an order was passed for the production of evidence, 
and that in all probability evidence was produced by his client to prove his 
possession. It is however admitted by Baboo Durga Mohan that if there 
had been no order made under the provisions of section 246, the plaintiff 
would not be barred. 
On referring to the ‘record, I find that the officer executing the decree 
had held no investigation whatsoever according to the direction e njoined by 
` the provisions of section 226 of Act VIII of 1859. That section lays down 
that “in the event of any claim being preferred to or objection offered 
“against the sale of jands or any other immoveable and moveable property 
“ which may have been attached in execution of a decree, &o., as not liable to 
“be sold in execution of a decree against the defendant, the Court shall pro- 
“Teed to investigate the same with the like powers as if the claimant had 
“been originally made a defendant to the suit,” and “if it shall appear to 
“ tlm satisfaction of the Court that the land or other immoveable or moveable 
“ property was not in the possession of the party against whom execution is 
“sought or some other person in trust for him or in the occupancy of 
“ryots, &c., paying rent to him, at the time that the property was attach- 
“ed, &e., the Conrt shall pass an order for releasing the said property 
E © “from attachment.” It also provides that if on tho other hand “it shall 
“appear on this inquiry that the property was in possession of the party 
“against whom the execution is sought as his own property or was in the 
“ possession of some other person in trust for him, the Court shall disallow 
“the objection.” Then the section says, “that an order passed under this 
“ section shall not be subject¥o appeal, but the party against whom the order 
may be given shall be at liberty to bring a suit to establish his right at 
“any time within one year from the date pf the order.” 


ee ae that the Oourt, when passing the order of the Ist of November 


(1) 8 W. RB, 78 


¢ a 
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1865, made no investigation and pronounced no decision as to whether the 1871 
claimant was in possession on his own a€count or in trust for thé judgment- Jaaaanaxpnu 
debtors, There is literally no sort of inquiry as to who was in possession Bose 

of the p rty at the time of the attachment. The kabala, under gwhich | Sarat 


the claimant&\based his title and possession, was also not adduced, and, SACATE BU 
as far as the record shows no witnesses were examined. The order, there- 
fore, of the 1st November 1865 is not an order under section 246, and I 
am consequently of opinion that the plaintiff was not bound to come into 
Court within one year from the date thereof. 

The words “the order which may be passed by the Court under this gec- 
tion” appear to me to contemplate an order passed after an inquiry duly made 
under the provisions of this section, That is if the Court, after an investigation 
as to the fact of possession, should declare that the claimant was in possession on 
his own account, the decree-holder, if dissatisfied with this order, may contest ° « 
the propriety and correctness of it by a suit within one year of the passing of it. 
But I apprehend that if a Court does not make any inquiry at all on the points 
enumerated in section 246, but simply releases the property attached because 
a claim has been preferred, and “it is not shown, what particular portion of the 
attached property is claimed by the claimant” which appears to me to be the 
only reason given (if it can be said to be any reason at all) by the Moogsiff for 
passing the order of the 1st November 1865, the order is not an order under 
section 246, but is a simple denial of the inquiry required to be made under 
this section. It is quite clear to me that the Court in the execution case has 
wholly failed in its duty, and has not done what was required of it by the law. 
Such an order is not a legal order, for there is no adjudication of any matter 
in favor of the claimant which the decree-holder would be bound to set aside 
within the time prescribed by the last portion of the section afore quoted. Ta 
this view of the law I am supported by a decision of Justices Pundit and Camp- ° 
` bell—Monohur Khan v. Troyluckhonath Ghose (1); of the present Officiating 
Chief Justice Norman and Justice Beton-Karr,—Rutnessur Koondoo v. Majeda 
Bebee (2); of another Division Bench—Durga Ram Roy v. Raja Nar Sing 
Deb (3). There is also a decision on this point— Venkatanaru v. Akkamma (4). 
In another decision—Raja Bishen Perkash Narain Sing v. Babooa Misser (5), 
tho Judges distinctly held that even if the order was clearly one properly 
passed under section 246 where every thing turns upon the fact of a bonâ fide s 
possession, still the decree-holder is not barred by the provisions of that 
section from bringing a suit to establish the right of his judgment-debtor after 
the lapse of one year from the date of the order under section 246. In a later 
decision passed by a Division Bench of this Court—Lakhi Prya Debi v. Khyrulla 
Kazi (6), the Judges refused to hold that the suif of the claimant was barred 
inasmuch as they held that the order disallowing the objection under section 246 


(1) 4 W. R. 85. (4) 8 Mad. H, ©. Rep., 189. ene, 


(2) 7 W. R., 252. (5) 8 WeR., 78. 
(8) 2 B. L Rọ A. C., 254. e ` (6)7B. L R, 288, 
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1871 was not an order under that section because “ there was no decision” as to 

JaaGaRanpuu possession én the order passed on the plaintiff's claim under section 246.” Now, 

oes without expressing any opinion whatever as to the construction of section 246, 

gee M i. ¢., yhether the limitation prescribed by it affects suits brought fo ‘establish 

the right of the judgment-debtor, which is a matter on which tJ Court in the 

execution case had passed no decision whatsoever, or whether the section 

simply contemplates suits brought expressly to set aside an order under 

Seotion 246 contesting the decision on the point of bord fide possession only, 

~- _ Yam of opinion that the rule of one year’s limitation does not apply to the 
present case, and that therefore, the suit is not barred. 

Under this view of the law it is not necessary to remand the case, as 
both the Courts have held that the alleged purchase by Sachyi Bibi, the sister 
of the judgment-debtor Mahomed Jahed, is a benami and fraudulent one, 

e and that the property in dispute is the property of the judgment-debtor, and, 
as such, liable to sale in execution of the decree obtained by the plaintiff 
against Mahomed Jahed. I would therefore decree the appeal of the plain- 
tiff with costs: the effect of the order will be that the judgment and decree 
of the first Court will stand, and the appeal of the defendants to the Subor- 
dinate Judge will be dismissed. 


Jackton, J.—I agree with my learned colleague that no decision was 
arrived at within the terms of section 246 of Aot VIII of 1859 in the execu- 
tion proceedings out of which this case arose, and that the limitation of sec- 

„tion 246 is therefore inapplicable to the plaintiffa suit, The plaintiff's 
claim will therefore be decreed with all costs, the decision of the first Court 
to that effect being restored, 


e J. M. EDMOND v, M, NIERSES AND ANOTHER, 
June 2l. Cotai Fees’ Act (VII of 1870)—Act VIII of 1859, s8, 280 §-281~—Act XXIII of 1861, 8, 8. 


Tam following case was referred to the Ohief Justice, under section & of the 
Court Fees’ Act VII of 1870, by Mr. Belchambers, the Taxing Officer of the 
Court :— 

“The defendant, having been arrested in execution of the decree obtained 
s against him in this suit, applied for his discharge, under sections 280 and 281 
of Act VIII of 1859. On being brought before the Court, he was examined 
by the plaintiff, and his examination was reduced into writing, in conformity 
with the usual practice in such cases, It is submitted, on behalf of the plain- 
tiff, that the fee allowed by the table of fees for swearing a witness and reduc- 
ing his deposition into writifg is not payable when a defendantis examined 
under section 281, or, if payable, isnot payable by the plaintiff. The question I 
ed to refer, for the determination of the Chief Justice, is whether any 
ee payable for reducing into writing the examination of a defendant 

examined under section 281, ‘and if so, by whom tho same is payable.” 

. 


` 
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The opinion of the Officiating Chief Justice was as follows :—- 


Nossan, J.—I think that, when the plaifitiff, in order to makes the proof 
referred eto in section 281, chooses to examine the defendant, he must pay for 
the oath ant the cost of reducing the deposition of the witness to writing, 
It would baNgtherwise under section 8 of Act XXII of 1861, in which 
case the fee ia apparently demandable, if at all, from the applicant. 


In raz Goops or PETER INNES (Deoczasxn). 


Court Fees’ Act (VII of 1870), sch, I, cl. 11—Property on iok Mere t. €: Mortgage or 
Encumbrance. 


Tma following case was referred to the Chief Justice, under section 5 of 
Act VII of 1870, by Mr. Belchambers, the Taxing Officer of the Court:— 

“On June 9th, 1871, letters of administration of the property and credits 
of Lieutenant-General Peter Innes, deceased, were granted by the Judge of 
Simla to the Secretary of the Simla Bank Corporation, as to a creditor, with- 
out notice to the Administrator-General, who, under section 15 of the Admi- 
nistrator-General’s Act, 1867, is entitled to the letters of administration in 
preference to ‘a oreditor, legatee, other than an universal legatee, or # friend 
of the deceased,’ 

“Jt would seem that the property, in respect of which the letters of adminis- 
tration were granted, was taken to be of the value of Rs, 10,000, for it was 
on that amount that the ad valorem stamp of 2 per cent., prescribed by 
clause 11, schedule I of the Court Fees’ Act, was paid, 

“On 22nd August 1871, the Judge of Simla, on the application of the 
Adminigtrator-General, cancelled the letters of administration so granted by 
him to the Secretary of the Simla Bank, subject to the costs, including the 
ad valorem fee of Rs. 200, being paid out of the assets of the deceased,” 

The property of the deceased is estimated by the Administrator-General 
to be of the value of Rs, 2,00,000, but, as stated by him, “ there are mortgage 
charges and encumbrances to the amount of Rs. 1,58,000 and upwards.” 

The Administrator-General, who has now obtained from this Court letters 
of administration of the property and credits of the deceased, submits that 
he is liable to pay probate duty in respect only of the difference between the 
above two sums of RBs, 2,00,000 and Ra. 1,563,000, and that the amount pay- 
able as probate duty should be reduced by Ra 200, that sum having been 
already paid in respect of the former letters of administration, 


The opinion of the Officiating Chief Justice was as follows:—~ 


Norman, J.—I am of opinion that when letters of administration are granted 
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in respect of property which is subject to a mortgage, the value of Peat, 


perty, for the purposes of estimating the ad valomem duty payable under the 
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Court Fees’ Act, 1870, is the value of that with which the Administrator is to 
deal, viz, the value of the entire pyeperty, less the amount of the encumbrance. 

On the second question I think that the Government having received the 
ad valorem duty on a portion of the property under letters of administration 
whic were valid until revoked, such ad valorem duty is not p able a second 
time. I think that the letters of administration to the Administrator-General 
should recite the former grant, and the fact of the payment of stamp duty 
thereof, and that credit should be taken for the payment of Rs, 200 ad valorem 
duty on the former letters in determining the stamp to be affixed to those now 
granted, 


© Before Sir Rickard Couch, Kt., Chief Justice, and Mr, Justice La 8. Jackson. 


JARDINE. (Prartive) v. TARINI MOHAN SEN AND OTHERS 
(DEFENDANTS.)* 


Practice—Right of Reply. 

_ An application for a review of the judgment uf tho lower Appellate Court 
was made on behalf of the plaintiff, on the ground that the Judge had dis- 
missed the plaintiff's appeal, without hearing his pleader’s reply. 

The order of the Judge rejecting the application was in these words :-—“ This 
application is rejected with.costs. The appellant’s vakeel did not reply to 
respondent's vakeel, nor did he press his right to do so before the Court. 
The Court, therefore, in proceeding to give judgment at once violated none 
of the rules of practice of the Court, and consequently afforded no ground for ` 
a review of judgment.” 

The plaintiff, on special appeal preferred by him, urged as the 6th 

ound of appeal that the lower Appellate Court should not have dismissed 
ths appeal after hearing the respondent's vakeel, without giving the appellant’s 
pleader an opportunity to reply. 

Before the special appeal came on for argument for the last time, the High 
Court had called for a certificate from the pleaders who were engaged in the 
appeal before the Judge, stating the circumstances under which the reply was 
not heard. 

The three pleaders engaged in the case on behalf of the appellant, gave a 
certificate to the following effect:—When the oase was being argued for the 
appellant, the Judge was with the appellant. “ When the respondent's pleader 
was addressing the Court, the Judge was still with the appellant. As soon as 
the respondent's pleader finished his arguments, the Judge, without hearing the 
reply, said he would give his judgment the next day, On this, the appellant’s 
pleaders, being under the impression that the Judge's view was favorable to 
them, did not insist on being heard in reply.” 


* ial Appeal, No. 947 of 1870, froma decree of the Judge of Backergunge, dated the 
April 1870, affirming a decree of the Subordinate Judge of that district, dated the 1st 
e 


August 1868. 
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Mr. Ghose for the appellant.—The Judge delivered his Judgment without 1871 
hearing the reply. He was bound to herr the appellant's plealer before Janpmvz 
deciding against him. [Jacxson, J.—The Civil Procedure Code does not Tarwi Mo- 
expressi? say that you are entitled to be heard in reply as a matter of right] HAN BEN, 
The practice A the English Courts is in favor of my contention, and it isa * 
well-known rulé of practice that a Judge must hear the appellant's reply if 
the respondent has satisfied him that the decision nppealed from is correct, 
The certificate of the pleaders in the case showed under what circumstance? 
the appellant’s pleader was not heard in reply. It is impossible to say that the 
reply would not have made some impression on the Judge’s mind favorable to 
the appellant, having regard to the circumstances of the case. 


° 
Baboo Kali Mohan Das for the respondent said that the vakeel for the 
appellant did not insist on being heard. It was his duty to doso. The 
certificate therefore does not go far enough. 


The judgment was delivered by 


Couca, C.J.—On the ground stated in the 6th ground of the memorandum 
of appeal, the decree of the lower Appellate Court is set aside, and the case sent 
down to that Court for re-trial. The costa of this Court will be dealt yith by 
the lower Court as costs in the cause. 


Before Mr. Justice Bayley and Mr. Justice Ainslie. 





1871 
L. QG. CROWDEE (Dersnpant, No. 1) v. BREKDHARI SING AND OTHERS June 9. 
(PLAINTIFES.)* A 
dJjmali Lands—Growing of Indigo—Co-sharers, Rights of. e 


Several persons jointly held lands which were not divided by metes and bounds, bay in 
specified shares. One of the shareholders leased out his share or interest in the lands, 
The lessee sowed indigo in the Joint lands. The other shareholders brought a suit to res- 
train the lessee of their co-sharer from growing indigo on the landa, 
Held, that a co-sharer cannot use ijmali lands so as to alter the condition of the pro- 
perty as regards the other shareholders without their consent; that indigo as a crop being 
valueless for purposes of distraint, the leasee must be restrained from growing it without ® e 
the consent of all the proprietors. 


Baboos Nilmadhab Sen and Khettranath Bose for the appellant. 
Baboo Chandra Madhab Ghose for the respondents. 


Te facts of this case and the arguments are sufficiently stated in the judg- 
ment of the Court which was delivered by 


G . 
* Special Appeal, No. 820 of 1871, from a decree of the Subordinate Judge of B ~ 
pere, dated the 8th February 1871, modifying'a decrees of the Moonsiff of that district, dated 
the 28th November 1870. 


e 
(1) See Sadabart Prasad Saku v, Foolbash Koer, 8 B, L. R, F. B, 81 
| a t. 
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1871 Asum, J.—In this case the plaintiff sues to restrain the defendant from 


L. C, Crowbzr growing ingigo on lands which arẹ the khodkast lands of the plaintiff, and 
fase beans on lands which are the ijmali ryotti lands of all the joint proprietors in the 
Ba, village, which, the plaintiff alleges, the defendant had attempted to cuftivate by 
a force.” The plaintiff states his share to be 2 annas 15 gangs in the whole 

village, $ 
$ The defendant holds a lease of l-anna 2 pic from one shareholder, and 
2 annas 17 4 gandas from another shareholder, in all a little more than 65 annas. 

The first Court gave a decree to the plaintiff. 

The lower Appellate Court has ordered a remand with a view to ascertain 
precisely what lands the plaintiff alleged to be khodkast and what lands he 
allefed to be ijmali. 

In special nppeal it is contended that the suit ought not to have been enter- 

e tained, as no relief could be granted to the plaintiff without depriving the 
defendant of his jnst rights in the ijmali lands, and that the special appellant 
was perfectly entitled to use and enjoy the shares of the lands leased to him 
in any way that suited him best; further that, if the cultivation of indigo 
appeared profitable to him, he could not be restrained from growing 
it on the land by the other co-sharers; and that, if any injury arises to the 
other co-sharers, they have their proper remedy by an action for damages. If 
no immediate injury were likely to arise from the cultivation of the ijmal; 
lands with indigo, it would probably be advisable to leave the plaintiff to the 
remedy suggested, but it appears to us that there is an immediate injury in 
this way, that the produce of the lands is hypothecated for the rent; and if the 
lands are cultivated with crops that are ordinarily grown upon them, those crops 
are such as the shareholders, if they have occasion to resort to the process of 
distraint for the realization of their rent, may profitably attach; but if, in lieu 
of such ordinary crops, the crop of indigo be substituted, that crop becomes 
perfectly valueless to all but the particular persons who have the meana of 
conWerting the plants into the manufactured article. In the case of Gurudas 
Dhur v. Byai Gabind Boral (1), it was held by Mr. Justice L., S. Jackson as 


(1) Before Bir. Justice L. 8, Jackson and 
Mr, Justice Glover. 


A co-sharer in landed property has no 
right to do anythivg which alters the condi- 


The 16th July 1868. 
GURUDAS DHUR AND OTHERS (DEFEND- 
Ants) v. BIJAI GABIND BORAL axp 
OTHERS (PLAINTIFFS. )* 


Baboo Rajendra Nath Bose for the appel- 
lants, 

Baboo Bhagabati Charan Ghose for the 
respondents. > 

Jacksox, J.—We think that the decision 
of the lower Appellate Court in this case is 


cr 
* 


tion of the joint property, without the con- 
sent of his co-sharers. If he thinks his in- 
terest in the property might be improved by 
works of a particular character, he can effect 
a partition and improve his particular share, 
It seems in this case the plaintiff inter- 
posed when the defendant commenced the 
infringement of his (plaintiffs) rights. The 
suit was reasonable, and the Judge was quite 
right to order the removal of the materials 
of, the building itself as far as it had gone. 
The specinl appeal is dismissed with costs. 


* Special Appeal, No. 287 of £868, from a decree of the Judge of Moorshedabad, dated 
the 29th November 1867, reversing a decree of thee Moonsiff of that district, dated the 


20th July 1867, 
kd 


: ` 
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follows :—“ A cosharer in landed property has no right to do anything which 
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“alters the condition of the joint propergy without the consent of his co- L.C,Czowpzn 


“ sharers.” Here it is quite clear that the use which the defendant proposes 
.to make*of the joint property is one which entirely alters its condition as 
regards the other co-sharers, and under that ruling he has no right t? make 
this alteration.’ 

In respect of the khodkast lands it is perfectly clear that the defendant 
can have no possible right. It has been objected that the lower Appellate 
Court should not have remanded the suit. The plaintiff in his plaint las 
given no details of the lands, and merely comes into Court for a general 
declaration of the rights of the parties. The respondents’ pleader eventually 
addressed us with a view to sustain that part of the judgment which directs 
a remand. But looking to the form of the plaint, we think that the remand 
Was unnecessary. 

Setting aside, therefore, the order of remand, we think that the order 
in this case must be that the defendant be restrained from growing or causing 
to be grown indigo on the ijmali lands of the joint proprietors, without the 
consent of all the proprietors, or without the consent of the ryota who hold 
tenures in the ijmali lands, and that in respect of the khodkast lands of the 
plaintif, he be restricted from growing or causing to be grown indigo without 
the consent of the plaintiff. 

We think the costs of this appeal should be paid by the special appellant. 


Before Mr, Justice Looh and Mr, Justice Ainshs, 
THE QUEEN v. JUNGLI BELDAR* 


* Act XXI of 1856—Abkarvi Laws—Criminal Procedure Code (Act XXV of 186Land ° 
Act VIII of 1869), s, 61.—Fine, Realization of. 


The provisions of section 61 of the Criminal Procedure Code do not apply to fiue im- 
posed under Act XXI of 1856; such flnes cannot be levied by distress and sale of the 
offender’s property. 

Tux following cage was submitted for the opinion of the High Court by the 
Magistrate of Monghir. Jungli Beldar was sent in by the Police on a charge 
under Act XXI of 1856, of illicit distillation of spirits, and he admitted his 
guilt. 

The lower Court sentenced him to pay a fine of Rs. 20, and in default to 
undergo two months’ rigorous imprisonment under section 8, Act XXIII of 
1860, The defendant elected to go to jail, yet the Joint Magistrate ordered 
the issue of a warrant for recovery of the fine byadistresa and sale. 

In referring the case, the Magistrate submitted that section 61 of the Crimi- 
nal Procedure Code was not applicable. 


v. 
BHEKDHARI 
Suva. 


a 


* Reference to the High Court under section 484 of the Code of Criminal Procedure by men 


the Magistrate of Monghyr, £ 


48. 
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ê ® 


BENGAL LAW REPORTS. (VOL. VIT. 


The question was whether the provisions of section §1, Act XXY of 1861, 


Taz Queen apply to fings and forfeitures under ct XXI of 1856. 
v PEN 


JUNGLI 
BELDAR. 


The judgment of the Court was delivered by 


æ Artis, J. (who, after reciting sections 49, 71-74 of Act XXI of 1856, 


proceeded)—It is to be observed, first, that section 72 makes #he rules for the 
trial of cases before a Magistrate applicable, but leaves the punishment to be 
agjudgetl under the Abkarri Act, and, second, that it is only by inference from 
section 74 that imprisonment, on account of non-payment of a penalty, is 
warranted. There is no specific provision in the Act authorising such im- 
prisonment, By section 8, Act XXIII of 1860, it was specially provided that 
impwisonment might be awarded in default of payment of a fine or forfeiture 
under Act XXI of 1856. At the time when Act XXII of 1860 was 
passed, and up to the passing of Act XLV of that year, there was no 
law under which a fine could be realised, after the person sentenced to 
such fine had undergone imprisonment in default of payment. Section 8, 
Regulation XIV of 1797, specifically declares that such imprisonment is to 
be held as equivalent to the fine, and Aot Ii of 1889 which gave power to 
levy the amount of a fine by distress and sale of the goods and chattels 
of the offender found within the jurisdiction of the Magistrate, made impri- 
‘sonment®in default conditional on and thereforo subsequent to the non- 
realization of the fine by such distress and sale, ‘The Indian Penal Code 
for the first time provided in section 70 for the realization of fines, not- 
withstanding imprisonment on default, and this was expressly done to take 
away from an offender a choice (which up to that time he had been able to 
exercise in most cases) whether he would suffer in person or property, but 
section 70 only applies to offences under the Code (see section 40), and sec- 
titn 6 declares that nothing in the Act is intended to vary or affect any of 
the provisions of any special or local law. 

Bysection 5, Act I of 1868, the provisions of sections 63 to 70, both inclu- 
sive, of the Penal Code, and of section 61 of the Criminal Procedure Code, were 
declared to apply to all fines imposed under the authority of any Act thereafter 
to be passed, unless such Act shall contain an express provision to the contrary. 
Section 61, as amended by Act VIII of 1869, is ns follows :—“ Whenever an 

eoffender is sentenced to pay a fine, the Court which sentences him, whether or 
not the offence be punishable with fine only, and whether or not the sentence 
direct that in default of payment of the fine, the offender shall suffer impri- 
sonment, may issue a warrant for the levy of the amount by distress and sale 
of any moveable property belonging to the oflender* ** *” The first 
words of this section are appqrently very wide, but I am of opinion that they 
cannot operate to give a Magistrate any extended power of punishment. This 
section is part of a Code of Procedure, and wo must look, not to the rules of 

, but to the law which declares an act to be an offence and pre- 

scribes the penalty for it, to aseertain the extent of punishment that can legally 
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be awarded, . As regards offences under the Penal Code this section, however 


read, gives no extended power, for all thatgnay be done under it, may be done 
under that Code. As regards offences under special or local laws, it seems to 
me clear*from section 5 of the Penal Code and sections 9 and 21 of the Pro- 
cedure ode that it-does not give such extended power. Section 5 8f the 
Penal Code expressly excepts special and local laws from being inany way 
affected by its enactments. Section 9 of the Procedure Code shows that 
“ trial” does not include punishment—the words are “and the word* dete» 
mined’ (shall be deemed) to comprise trial and every subsequent proceeding 
including the punishment of the offender,” and section 21 declares that “ the 
Criminal Courts shall have jurisdiction in respect of offences punishable under 
any special or local law (exceptis excipiendis), and in the investigation and trial 
of the offences hereby declared to be within their jurisdiction, shall be guided by 
the provisions of this Act”; therefore reading this last section with section 9, I 
hold that the Procedure Code was not intended to give any power of punish- 
ment as a result of trial beyond what is given by the special or local law. 
A different construction would be inconsistent with section 72, Act XXI of 
1856, which certainly does not contemplate that any rule of procedure should 
operate to modify the substantive law. 


The true construction of section 61 of the Criminal Procedure Code ‘appears 
to me to be this; that directly on passing a sentence which includes a fine 
leviable by: distress, whether that be the only punishment or not, and whether 
any provision be made for imprisonment on default of payment or not, it shall 
be lawful for the Magistrate to issue his warrant for the levy of the fine by 
distress and sale of the goods of the offender; or in other words, that the 
provisions of Act IX of 1839, which postponed imprisonment till the distress 
and sale of goods had failed to realize the fine, are modified so that imprison* 
ment and distress may be simultaneously ordered, and that imprisonment, whe- 
ther as a part of the original punishment or as a contingency arising out of it, 
shall not be allowed to stop the process for levy of the fine so as to give the 
offender time to remove his goods beyond the reach of the law, when the law 
under which the fine is imposed authorises such levy by distress and sale of the 
goods. É . 


The faot that the general clauses of Act I of 1868, section 5, and the similar 
Bengal Act V of 1867, section 4, extend the provisions of sections 63 to 70 
of the Indian Penal Code and section 61 of the Criminal Procedure Code to 
all fines imposed under laws enacted subsequently to the passing of those Acts, 
without any direct recital of those sections in such laws, shows that those pro- 
visions could only be previously applied by direct“referénce thereto. 


Moreover, on general principles, £ think, we are bound to hold bate 


enhanced punishment for any offence must be based on posifive enactment and 


not on inference. 
e 
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Consequently, I am of opinion that the order of the Joint Magistrate of 


Tus Ques Monghir, directing the levy of the fine imposed on J ungli Beldar, notwithstand - 


J wait 
BELDAR. 


ing his liag undergone imprisonment in default of payment of that fine, is 
without authority in law and must be quashed, and that the fine or ang part of 
it tha? may have been levied must be refunded. : 
a 
ė s Before Mr. Justice Loch and Mr, Justice Ainslie, 


Pi 


In THE MATTER oF THE Perion or KOWLBAS KOER* 
Court of Wards—Act IV of 1870 (B. C.)—Sanction of Commissioner to Proceedings. 


Uron the application of Kowlbas Koer, the mother of Baboo Chaker 
Sami Narayan, requesting that the estate of her son might be placed 
under charge of the Court of Wards, as he was incapable of managing his 
affairs, owing to his disordered intellect, the Collector of Sarun held a preli- 
minary enquiry, and forwarded the proceedings to the Judge with an unveri- 
fied petition for an order that the estate might bo placed under the manage- 
ment of the Court of Wards. The petition of Kowlbas Koer was not verified. 

After receipt of the proceedings from the Collector, the Judge examined 
several Jritnesses, and being of opinion that Chaker Sami Narayan was of 
weak intellect, addicted to taking bhang and other intoxicating drugs, and 
incapable of managing his estate, passed an order for placing the estate in 
the hands of the Court of Wards. 

Chaker Sami Narayan appealed to the High Court. 


Baboos Gopal Chandra Mookerjee and Mahes Chandra Chowdhry for the 
petitioner. 


” Baboo Annada Prasad Banerjee for the Court of Wards. - 
The judgment of the Court was delivered by 


Locs, J.—This is a proceeding under Act XXXV of 1858. It is 
observable at the outset that it is clear that no application was regularly 
before the Judge. Mussamat Kowlbas Koer, the mother of the alleged 
lunatic, presented a petition to the Collector, who, after certain enquiries, 
forwarded it to the Judge for orders thereon, but the Collector was not the 
duly constituted agent of the lady for the purposes of this application, 
and he did not himself formally move the Court, as he was entitled to do 
under section 8 of the Act, assuming that that section is not modified 
by Act IV of 1870 (B. ©.). If the application was one by the lady, it 
would be bad for want of veujfication, as has been ruled in other cases. These 
rulings probably do not apply to the Collector acting on behalf of the Court 
of Wards, as it is admitted that it would ke impossible to impute any improper 


er Miscellaneous Regular Appeal, No, 818 of 1871, from an order of the Judge of Barun, 


dated the 24th July 1871. 


e 
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or malicious motive in this matter to that officer ; but then there is this difi- 
culty that, under Bengal Act IV of 187@, the Commissioner of the Division 
is the Court of Wards ; and under section 19, the Collector was bound to make 
a report’to the Court ‘of Wards; and that Court under section 24 can order 
the Collector to apply to the Civil Court under the provisions of Act XXXV 
of 1858; but tħere was no report to the Commissioner, and no authority given 
to the Collector to set the Civil Court in motion, and consequently the pro- 
ceedings gre informal ab initio. Ithas been contended that the proceedings 
taken were under section 27, Act IV of 1870 (B. C.) ; but if so (and certainly 
it does not appear that they were under this section), they equally required the 
` order of the Court of Wards, before’ any steps could be taken in the Civil 
Court. <2 
Under these circumstances we are unable to express any opinion upon the 
merits of the finding recorded by the Judge below. The proceedings are 
null and void, and the finding of the 24th July 1871 is set aside. 


Before Mr, Justice Bayley and Mr. Justice Paul. 


BRAJA NATH KUNDU CHOWDHRY AND OTHERS (PLAINTIFFS) v. A, STEWART 
(DEFENDANT). * 

Enhancement Of Rent, Buit for—Act VIII of 1869 (B. C.)—Jurisdiction—Lands occupied 
by Buildings. 

A suit for enhancement of rent under Act VIII of 1869 (B. C.) will not lie in respect of 
lands occupied by buildings, A landlord who allows his lessee to invest capital 
in erecting buildings on land let for cultivation, and raises no objection for a considerable 
number of years, will not be allowed to disturb the holding. The fact of buildings hav- 
ing been permitted without objection to stand on lands fur a considerable number of year} 
is primé facie proof that the land had been originally leased for building purposes. 


Baboos Kali Prasanna Duit and Mahendra Lal Seal for the appellanta 


Baboos Sham Lal Mitter and Amarendra Nath Chatterjee for the 
respondent, 


Tue facts of this case and the arguments of the pleaders are sufficiently set 
forth in the judgment delivered by 


Pavor, J.—These cases have taken unusual time in argument, but in fact 
there is very little to be said in them. The facts are shortly these :— 

The plaintiff who is not the original zemindar, but the representative of the 
original zemindar, and who has recently come into possession of the zemindari 
within which the lands in dispute are situatefl, has chosen to institute this 
highly speculative suit, without making due and proper engniry, and he bas 


attempted to support it by false allegations and false suggestions. Iteggould, 


° 

* Special Appeals, Nos. 584, 605, and 586 of 1871, from the decrees of the Judge of 

Hooghly, dated the 14th February 1871, affirming the decrees of the Moonsiff of that 
Gistrict, dated the 28th November 1870 0, 
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be sufficient, for the purposes of this judgment, to poigt out those false allega- 


Braga Nara tions and false suggestions, and themto dismiss the suit. 


Kuorpu 
SEON DEES, 


The admitted facts of the case are -these :—That some time, as far back as 
the years 1845, 1846, or 1847, not precisely disclosed, Messrs. Fergussom and Co, 


A. SrEwvany erectéd a rum distillery at Bally, upon about 3 bigas of land; that the 


whole of the 3 bigas of land was surrounded by a wall, and fonstituted the 
house and premises of this rum distillery; that continuously from the time 
Of its erection, down to the institution of this suit on tho 24th July 1870, during 
a period of twenty-five years, the defendant in possession and his predecessors 
have paid a fixed rent of Rs. 22 a year in respect of the premises occupied 


by them ag this rum distillery. The plaint, however, on its face sets out a 
‘atat® of facts which, by no construction whatever, would embrace the particular 


facts to which I have alluded, viz., that the locality in question has been built 
upon, and is now occupied by arum distillery. The plaint alleges that the 
defendant by right of a cultivating jote is in possession of 3 or 4 bigas of 
land, in respect of which he is in the habit of paying at a certain rate per 
biga, which is less than the prevailing rate paid by the same class of tenants, 
viz., cultivating tenants for lands of a similar description and with similar 
advantages in the neighbourhood, and that consequently the plaintiffis enti- 
tled to enhance the rent paid by euch cultivating ryot to the extent of the pre- 
vailing rate, viz., from Rs. 22 to Rs. 276, orat the rate of Rs. 20 per biga; 
and further that the lands held by the defendant as cultivating ryot are 
greater in extent than the quantity of land for which rent has been paid. 
Now, we have no hesitation in saying that the facts mentioned in the 
plaint are false, The defendant has never been a cultivating ryot, because it is 
clear that he and his predecessors have had uninterrupted possession for twenty- 
five years of the rum distillery ata fixed rate of rent, Assuming however 
that the term “jote” includes a tenure of that description, the allegation that 
ryots of the same class, viz., ryots who own rum distilleries, pay for similar 
lands at a higher rate of rent, is wholly false, for this is admitted to be the only 
rum distillery in and about the locality in question, Therefore whether it 
be taken that the plaint intended to charge a liability upon the defendant on 
the ground of his being a cultivating ryot, or as an occupier of land by reason 
of the building imposed on it, in either view the allegations in the plaint are 


. © false; and the present attempt to enhance the rent of a party, whose rent 


is apparently not enhancible, by reason of an artfully concocted plaint, is to 
say the least highly reprehensible. If we were to atop here, we might fairly 
dismiss the plaintiff's suit, without passing any opinion on the merits, because 
the plaint itself discloses a state of facts sufficient to justify the dismissal of 
the suit, without entering nto the merits of the caso. The lower Courts, 
however, have not taken this view of the case. ‘They have decided that the 
land occupied by the defendant was used fer building purposes, and therefore 
“a suit for enhanced@rent was not maintainable. 

‘This finding has been cllallenged in special appeal upon the ground that 
there is no evidence whatever on the record tô justify such a finding. 

e . 
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The defendant prodpced a mokurrari potta of the execution of which no 


1871 


58 


evidence was given in the first Court. @hether that potta was actually Brasa Narn 


questioned in the first Court or not does not appear. Probably, if that potta 
had-been distinctly challenged in the first Court, the defendant would haye had 
no difficulty in proving it; because it appears to be an old document and 
connected with Ù great many English title deeds produced in Court. However, 
this mokurrari potta has all the appearance of genuineness, and its guthen- 
ticity is corroborated by the broad facts of the case; and if it had been 
necessary to determine the case on the merits of this document, we should have 
given the defendant an opportunity of proving it. While on the one hand, 
we admit that this document is not legally proved, we cannot shut our eyes: 
to the fact that it exists, that it has been placed on the record, and that it 
naturally accounts for the expenditure of a large capital on the lands in suit. 

The first Court hag come to a very proper conclusion on the facts of the 
case. It says with reference to the frat issue :—“ It is to be observed that the 
“ three plots of land were originally let to Messrs. Fergusson and Co. and 
“ Messrs. Burn and Co., who built thereon a rum distillery, generally known 
“under the name of Bally Rum Distillery; that the entire plot was almost 
“ surrounded by a brick-built wall. It also appears that the plaintiffs and those 
“under whom they claim continued to receive the old rent without objection 
“or claim to enhance.” This circumstance, no doubt, might lead to the 
inference that the grant of the land was for the purpose for which it was used, 
and then the Court goes on to state that the plaintiff made no attempt to show 
that the land was let for agricultural or horticultural purposes. Now, here 
the Court draws what appears to us a very fuir inference from two admitted 
facts, viz., that, since the lease was tnken by Messrs. Fergusson and Co., the 
rum distillery had been built upon the land, and built without objection on the 
part of the zemindar; and that the plaintiff cuntinued to receive the same 
rent all along without objection or olan for enhancement. To show that 
suvh an inference is quite right, I will refer to’ the case of Beni Madhab 
Banerjee v. Jai Krishna Mookerjee (1), where the late Ohief Justice Sir 
Barnes Peacock, refers to the remarks of Mr. Justice Kemp, which he quotes 
with approbation. He says :— Mr. Justice Kemp thinks that in equity plain- 
“ tiff was not entitled to turn the defendants out of the land, because he stood 
“ by and saw them erecting pukka buildings on the land without any objection 
“ whatever. If he allowed the defendants to erect pukka buildings upon the 
“Jand without objecting, it appears to me that he was bound in the same way 
“in equity as if he had granted them a potta, with the privilege of building 
“ pukka houses ou the land, and I think that Mr. Justice Kemp is right in 
“ holding that the plaintiff was precluded by his ‘conduct from turning the 
“ defendants out of possession.” 

The inference therefore seems rea%onable and fair that the land was it for 
building purposes, and it really seems unlikely thgt the buifdings should have 


(0) #BLR, 152. 
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been erected without the consent of the landlord praviously obtained. The 
two lower®Courts are of opinion®under these circumstances that this suit 
will not lie under Act VILE of 1869 (B. C.) 

Thjs is a suit for enhancement of rent of land covered with a building, the 


* enhancement being attributable to the increased vnlne of the land by reason 


of the distillery existing thereon, and not being attributable to any one of 
the thras enusas spavified in sation 17, which clearly relate to lands let ont 
for agricultural purposes. Huaving regard to this view of the case, we con- 
sider the lower Appellate Court was right in determining that the present 
suit would not lie under Act VILI of 1869 (B. C.) 


Faking into consideration the fact that a large amount of capital was 
expended on the erection of this rum distillery, it is almost impossible to 
believe there was not any express understanding existing at the time authoriz- 
ing the erection of this manufactory, and the existence of a specific understand- 
ing or agreement is suggested by the existence of the lense on the records of 
the case. The right of the parties must depend on the arrangement which 
took place at the time the original lessees entered into possession, and took up 
these lands for building purposes. As to what was the precise arrangement, 
we have no evidence, and the plaintiff has wholly ignored it. Even assum- 
ing thit this suit for enhancement will lic, it will be impossible, under the cir- 
cumstinces stated, to say whether the plaintiff is entitled to enhance the rent 
of the land on which the house is built. ‘The renl facts of the case ought to 
have been alleged and proved, in order to obtain n decision on the subject of 
enhancement. Instead of such a case being stated, a case purely hypothetical 
in character has been put forward by the plaintiff; and I consider such a 
gase is righteously met by a dismissal of it with all costs. 

As to the question of lakhiraj lands, it has not been seriously pressed, 
There is no proof whatever that the plaintiff received any rent on account of 
these Jands, and the Court has found as a fact that the land is lakhiraj. 

The special appeal is dismissed with costs. 


Baruey, J.—I quite concur. I think it is a simple attempt, on the part of 
the plaintiff, to enbance the rent by a side wind, as it were, under the words of 
section 17, asif for ordinary culturable lands, which, under the circumstances 
and the finding of facts on the evidence with which we cannot interfere in 
special appeal, he had no right to do; and that the plaintiff has no right 
whatever to enhance, except under an express contract to that eflect. 
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——_ 
Purchase Srom Hinds Widow—Payment of Debt on the Estate by Purohassr teehee 


set aside by Heir— Refund by Heir. 


The plaintiff purchased an estate from a Hinda widow in possession, and after his pur- 
chase he paid a debt, for which the property sold had been mortgaged by the late 
husband of, his vendor. Subsequently the daughter of the vendor claimed the property 
as heir of her father, and recovered possession of it from the purchaser by suit, e The 
purchaser now sued the heir for a refund of the amount of the mortgaye-debt paid by him. 
Held, that the purchaser was entitled to recover. 


Tue plaintif purchased certain immoveable property from one Maracha 
Koer, widow of Harrak Misra, deceased. The property had belonged to the 
deceased Harrak Misra, who, during his life, had mortgaged it. After 
purchase from the widow, the plaintiff paid the mortgnge-debt. Subsequently, 
one of the present defendants, Rukhi Koer, daughter of Harrak Misra, 
brought a suit against the plaintiff to recover possession of the property on the 
ground that her mother Maracha Koer had no power to sell, and thatthe pur- 
chase was collusive, The Court which decided this suit for possession in the first 
instance, gave a decree in favor of Rukhi Koer, partly on the ground that the 
deed of sale was not proved by any legal evidence, and partly upon the grounds 
that there was no valid necessity to justify the sale by Maracha Koer, as a 
Hindu widow in possession of her husband’s estate. This decree was subse- 
quently upheld in appeal. 

The present suit was instituted by the plaintiff to recover from Rukhi 
Koer the amount of the mortgage-debt, contracted by her deceased father 
Harrak Misra, which he the plaintiff had paid while in possession of the 
property after his purchase of the same from her mother. 

The defence of Rukhi Koer was that the suit was barred by section 2 of 
Act VIII of 1859, and by the law of limitation; and that, as the kabala of 
the plaintiff had been set aside, he was not entitled to recover the amount of 
the mortgage-debt. ° 

The first Court found upon the evidence that the plaintiff had acted in good 
faith in paying the money to the mortgagee, that he had good reasons to 
believe himself to be the owner of the property, and that he was in posseasion of 
it at the time when the payment was made. It further found that the mort- 
gage-debt was a real debt for which the defengant was liable, and that the 
plaintiff having satisfied that debt was entitled to a decree for refund of the 
money paid. The lower Appellate Court confirmed this decision. 


< 
* Special Appeal, No. 286 of 1871, from a decree of fe Suborfnate Judge of Sarun, 
dated the 10th December 1870, animes a decree of the Moonsiff of that district, dated 


~ the 80th June 1870, 


i. 
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The defendant Rukhi Koer preferred a special appeal to the High Court. 


e 
Baboo Debendra Narayan Bose, for the appellant, contended (inter alia) that 
the payment by the plaintiff was a voluntary one, not made under any «ontract 


© cithe? express or implied with the defendant, who was not bound to pay the 


plaintiff, though she would have been bound to pay the mortgagee. 


e Mr. Sandel (with him Baboo Rughubane Sahoy) for the respondent.—The 
debt was contracted by the defendant’s ancestor, The defendant had got the 
property in dispute, which was mortgaged for that debt, as heir of the mort- 
gagor. She wus no doubt bound to pay the mortgagce. The payment by the 
plaintiff was not voluntary. Upon the facts found by the Courts below, it is 
clear that the plaintiff in paying the mortgage-debt had done what every 
reasonable proprietor world do. All that the defendant was entitled to as 
heir was the property burdened with the mortgage. She had now got it 
free from that encumbrance, and was therefore bound to make good that 
money to the plaintiff. 


Mırrer, J. (after stating the facts, continued).—In special appeal it is argued 
that, as it was found in the former suit that the plaintiff had failed to prove the 
conveyaace set up by him by any legal evidence, so the plaintiff must be 
treated as an utter stranger, and as such the payment made by him to 


the mortgagee should be looked upon as a voluntary and officious payment. 


We are of opinion that the lower Courts were not bound by the finding of 
the Subordinate Judge in the previous case, with reference to the plaintiff's 
failure to prove the alleged conveyance. That finding was no doubt binding 
and conclusive for the purposes of that suit, but in this case in which a differ- 
@at question is involved, viz., whether the plaintiff is entitled to recover a sum 
of money which he had paid in satisfaction of a debt due by the defendant, 
the lower Oourts had every right to look to all the facts and evidence of 
this case, in order to determine whether the plaintiff had acted in good faith 
in making that payment. It is argued that this finding has been arrived 
at without any evidence, but we are by no means prepared to accedo to the 
correctness of this argument. The facts, as disclosed by the parties, clearly 


ego to show that the finding of the Court of first instance is not unsupported 


by proof. But be this as it may, as the objection was not raised by the 
special appellant hefore the lower Appellate Court, we do not think that this 
is a case in which we ought to allow him to take it up at this last stage of 
the proceedings. I¢ is perfectly cletr that the pluintiff has satisfied a debt 
which ought to have been paid by the special appellant. The zuripeshgi 
lease is in his hands; it was returned to him by the zuripeshgidar after 
the payment of the zuripesbgi money. <A faint attempt was made in the 
first Crt to dispute the correctness of the zuripeshgi lease, but this point 
also does not appear to have been pressed before the lower Appellate Court, 
and under these circumstances we think thgt the special appellant ought to 
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be held strictly to the grounds taken by him in his petition of appeal to 1871 
this Court, and in thaf to the lower Appellate Court. The finding of the Porai Misga 
first Court that the plaintiff had acted in good faith was never seriously Bice ae 
contested by the special appellant before the lower Appellate Court. He Blisza, 
rested his case entirely on the ground that the former decision was bitding « 
and conclusive, pot only for the purposes of the suit in which that decision 
was passed, but also for those of the present sait which involved a question 
quite different from that involved in the: previous litigation. We wish fure 
ther to add that, looking to the judgment of the Court of first instance in 
the former suit, we are disposed to think that it went more on the ground 
that the conveyance seb up by the plaintif was not supported by any 
valid legal necessity, than on the ground that it was a spurious documént. 
It is not however on this ground that we dispose of this case, 

We dismiss the special appeal with costs. ; 


Before Mr, Justice Phear. 
Is tae INSOLVENT Cover. 


1872 


Ix Re MANUEL GRANT COSTELLO, an Lssoivenr. 
A March 18. 


Insolvent Act (11 ¢ 12 Vic. œ 21), 8. 86. 


` 


Tue petition of the insolvent came on for hearing on 2ad September 1871; 
and the insolvent not appearing, an order was made on the application of the 
Official Assignee that the hearing should be adjourned until the 9th September, e 
and that the insolvent should attend on that day for the purpose of being examin- ° 
ed; the order to be served on him in the meantime. On 9th September the 
insolvent did not appear, and an application.was made on behalf of the Offiéial 
Assignee that judgment should be entered up against the insolvent under seo- 
tion 86 of the Insolvent Act. 

The Court wished to be satisfied that that section was still in force. 


Mr. Ingram for the Official Assignee.—Sections 65—67, relating to cognovits - s 
and warrants of attorney, were repealed by Act XLV of 1870, but section 86 
is not thereby repealed. Act XXIV of 1865 abolished warrants of attorney 
and cognovits and judgmer's thereon, but that Act aves not apply to the 
Court in its insolvent jurisdiction. 

e 

Pak J. (after taking time to consider)—An order will be made to 

enter up judgment in the High Cougt against the insolvent for the acheguled 


debts, under gection 86 of the Insolvent Act. o 
Attorneys for the Official Assignee: Messrs. Caruthers and Dignam, 
z 9—A 
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Before Mr. Justice Kemp and Mr. Justice E. Jackson, 
THE QUEEN v. DINANATH GANGOOLY ( Prririongn.) * 


f Police Oficer, Offence by—Act V of 1861, ss. 8 and 29. 

Ong Dinanath Gangooly was a head constable in the Bengal Police 
Force in the District of Howrah. On the2nd September he was suspended 
by the District Superintendent of Police, aud ordered to remain in the police 
Tues. On the 20th of October 1871, he applied to Mr. Godfrey, Deputy 
Magistrate, then in charge of the district, to be released from illegal restraint. 
He was then brought up before Mr. Godfrey, who passed the following 
order on his petition :— 

“T submit this for final Seles of the District Magistrate. There isno one 
‘Cin Court to prevent petitioner's free movement, or to show cause why he 
“ should not be free, therefore he may go with his pleader.” 

Subsequent to this order he left the police lines. On hearing that a 
warrant was ont for his arrest, he, on the 30th November 1871, voluntarily 
appeared before the District Magistrate, who ordered him to take his trial under 
section 29 of Act V of 1861 for having disobeyed his superior officer, the 
District Superintendent. 

On the above state of facts, the Magistrate, on the 4th of December 1871, 
convicted him under section 29 of Act V of 1861, and sentenced him to pay 
a fine of 30 rupees, or in default to undergo rigorous imprisonment for 20 days. 


Mr. Bonnerjee (with him Buboo Kamalakant Sen), for Dinanath Gangooly, 
moved the High Court (Kime ond E. Jacxson, JJ.) to call for the records 
of the trial under section 406 of Act XXV of 1861, and to quash the conviction 
and sentence passed by the Magistrate for the following reasons :— 

1st.—That after suspension the applicant had ceased to be a police officer 
under section 8 of Act V of 1861, and the act complained of having been 
committed subsequent to the suspension, the conviction under section 29 of 
Act V of 1861 was illegal; and 

2nd.—'That if the applicant were a police officer after suspension, the 
conviction was also wrong, because the applicant left the lines in pursuance of 
an order of Magistrate having juriadiction to pass such order. 

The Court sent for the papers, at the same time intimating to the Magistrate 
that he might aubmit any explanation he liked, or appear to support the 
conviction. 


Bgboo Jagadanand Mookerjee, J unior, Government Pleader, appeared for the 
Magistrate to sapport the conviction. He urged that there were several kinds 


e 
* Miscellaneous Criminal Case, No. 3 of 1872. 
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_ the petitioner. 
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of suspension, viz., suspension without pay, and suspension on quarter pay, 
or half pay: see thd rules of 17th qply 1867. The petitioner was not 
dismissed from the service. During his suspension he could not act as a 
police efficer; but still, not being dismissed, he was-bound to obey the orders 
of his superior officer. e 


Kemr, J.—We think that the conviction in this case is illegal. The 
petitioner has been convicted under section 29 of Act V of 1861 of withdraw- 
ing from the duties of his office without permission. The petitioner was a 
head constable in the police force. Under section 8, Act V of 1861, which is 
enacted for the regulation of the police, every police officer is to receive on his 
appointment a certificate in the form annexed to the Act. The form js to 
this effect :—“ A. B. has been appointed a member of the police force, 
“under Act V of 1861, and is vested with the powers, functions, and privi- 
“ leges of a police officer ;” and under section 8, this certificate ceases to 
have effect whenever the person named in it is suspended, or dismissed, or 
otherwise removed from employment -in the police force, and it must be im- 
mediately surrendered to the superior‘officer of such person, or to some other 
officer empowered to receive the same. It is admitted that the petitioner was 
under suspension, and thereforeunder section 8 aforesaid, the powers, functions, 
and privileges of a police officer'vested in him by the certificate cased to 
have effect ; he was no longer a police officer, and therefore section 29, Act V 
of 1861, which applies to police officers guilty of violation of duty, or wilful 
breach, or neglect of any rule or regulation, or lawful order, &c., does not 
apply to the petitioner, who was not a police officer within the meaning 
of the Act. We have already showed the inclination of our minds in our order 
sending for the record, but at the same time we thought it proper to give the 
Magistrate an opportunity to appear in this Court, either in person, or by agent, 
or to submit any explanation which he might deem proper. The Junior 
Government Pleader has now appeared, and he contends that theres are, 
recognised in the police department, different kinds of suspension, suspension 
without any pay, suspension on quarter pay, and suspension on half pay, 
and he referred us to the rales promulgated by Government with reference 
to the adjustment of the salaries of uncovenanted officers under suspension. 


These rules dated 17th June 1867, which apply to the whole body of uncove-® 


nanted officers, and not to the police force alone, merely provide for the pay- 
ment of a subsistence allowance to uncovenanted officers under suspension. 
We think, as already remarked above, that the petitioner, not being a police 
officer under the meaning of the Act, could not be legally convicted under 
section 29 of that Act. 

We therefore quash the conviction, and direct that the fine be refunded to 


. 
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Before Mr, Justice Bayley and Mr. Justice Markby, 


? THE QUEEN v. RADHU SING (Perrmroxer,)* 


e 
Police Officer, Offence by—Act V of 1861, 8. 29. 


Rapxu Srna, a head constable, was one morning investigating a police 
case in the garden of one Mr. Foley in Sylhet. The evidence for the prose- 
cution established that, while Radhu Sing was in the garden, one Jadab came 
andinfurmed him of an impending disturbance at another place, at which he 
declined to do anything upon the information; that Radhu, Sing subsequently 
went into the house of Mr, Foley, who repeated to him the news conveyed by 
Jadab, to whom he said that on finishing the enquiry in the case in band he 
would attend to the matter; that after finishing his enquiry he went to eat; that 
in the meantime the disturbance spoken of had taken place ; that on his way 
home he met the Sub-Inapector proceeding to the scene of the riot, who told 
him to finish his breakfast soon and join the police party; that, after some of 
the principal riotera had been captured, Radhu Sing joined in and succeeded 
in makifg prisoners of a few of the rioters. 

Radhu Sing was charged by the District Magistrate with having committed 
an offence punishable under section 29 of Act V of 1861, in that he did not 
take personally any prompt action on first receiving information of a breach of 
the peace likely to take place. The defence was that, when the accused got 
information of the disturbance, he was at the time bond fide engnged as a police 
officer, in enquiring into the cnse of another party suspected of having com- 
mitted an offence, and that he could not attend to anything else until he had 
finished the enquiry, The Magistrate, considering the defence to be no justi- 
fication of the conduct of the accused in not at once repairing to the scene of 
the impending riot, convicted him under section 29 of Act V of 1861, snd 
sentenced him to rigorous imprisonment for three months, 


Mr. Sandel, for the accused, moved the High Court (Barrar and Marrey, 

> JJ.) to send ‘for the regord of the case, and to quash the sentence on tha 
ground that there was no evidence of any offence having been committed punish- 
able under section 29 of Act V of 1861; and that, it being an admitted fact 
that the accused was actually investigating another case, his refusal to neglect 

. ‘the work he had in hend, and attend to another cose, amounted to no offence 


under section 29 of Act V of, 1861. 


* Criminal Motion, No. 25 of 1872, from an ordar of the Sessions Judge of Sylhet, dated 
the 5th January 1872 pgffirming an order of the Magistrate of that district, dated the 
27th December 1871. ° 
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The Court sent for the papers. 
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Baboo Jagadanand Mookerjee, Junior dovernment Pleader, for te Crown, — THE Quens 
Section 23 of Act V of 1861 lays down the duties of police officers, one o Ranau Sina, 


which is “ to collect and communicate intelligence affecting the public peace.” 

The accused in this case neglected to do his duty in refusing to take any 
notice of information received by him regarding the likelihood of a breach of 
the peace taking place. K . 


Mr. Sandelin reply. 


Marrer, J.—The charge against the prisoner in this case is made under 
section 29, Act V of 1861, and the question to be considered here is whether 
the prisoner has been properly convicted of the offence under that section, 
That section provides :—=“ Every police officer who shall be guilty of any 
“ violation of duty, or wilful breach, or neglect of any rule or regulation, or 
“lawful order made by competent authority, &c., shall be liable to a penalty 
t not exceeding three months’ pay or to imprisonment.” 

Now, I must say that I see no reason whatever to doubt’ the conclusion 
which has been arrived at by the Magistrate and the Sessions Judge that the 
police officer behaved in a manner which was altogether improper, but the 
error which I think hás been committed is where the Judge of the first Court 
anys: —“ The defendant all but admits the charge.” I think that the defence 
set up by the prisoner was, if true, an answer to the charge, and one which, if 

` true, ought to have prevailed. His defence was that he was engaged in inves- 
tigating another case, that is to say, he was engaged upon one of the duties of 
a police officer. He is charged with violating another of the duties of a police 
officer, viz., his duty to prevent the commission of offences, and it is one thing 


to question She conduct of a police officer, as a police officer, in not leaving” 


one case to interfere in another, and another thing to say that he is guilty of 
an offence under section 29. Before he can be convicted of an offence unger 
section 29, it must be found that he is guilty of more than mere neglect; he 
must be guilty of a violation of his duty, which must mean an intentional vio- 
lation, and therefore it was necessary to enquire in this case whether or not 
the violation of duty was deliberate and intentional, or whether (as the defence 
is), however mistaken and erroneous it may have been, it was the result of his 
opinion that he ought not to quit the performance of one duty to perform 
another. Therefore I think that the defence set-up by the defendant that he 
was acting to the best of his discretion, has not been disposed of. In regard 
to the prisoner having gone to his dinner, we think that it cannot be relied 
upon in evidence, because it appears to have been ¿902° under the direction of 
his superior officer. 

I think, therefore, that we are bound in this case to quash the conviction and 
order the prisoner’s release. P 

Bayrey, J.—I am of the same opinion. The particular facts of the case put 
it out of the purview of the offences mentioned in section 29, 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr, Justice Ainslie, 
; ISWAR CHANDRA KARMAKAR v.. SITAL i 
DAS MITTER.* 


Penal Code (Act XLV of 1860), e 441—Intention to intimidate, 


e 
"Tun complainant, Iswar Chandra Karmakar, brought charges against the 
accused Sital Das Mitter, under sections 447, 404, 403 of the Indian Penal Code, 
on the ground that the accused had unlawfully taken possession of a house, the 
property of hig deceased mother-in-law, Brahma Bewa. The complainant laid | 
the charge as guardian of Brahma’s two surviving daughters, 

The accused stated that he had purchased the land on which Brahma’s house 
stood at Baranagore, and had afterwards become aware that Brahma’s house 
stood on this land; that he demanded rent from her; and, on her refusing to pay, 
instituted suit against her, but allowed it to drop, on consideration of her sell- 
ing the house to him, and his taking a ver bal lease from her. Shortly before her 
death, she had vacated the “house, and gone to live with her son-in-law at Pani- 
hatti. The accused took possession of the house after she had left, but two or 
three dogs before her death, and sold it to one Bidhu. On these grounds the 
Deputy Magistrate convicted the accused of criminal trespass, saying that he 
did not consider his explanation proved ; and that if deceased had known what 
he had done, she would have been much annoyed thereat, 

The Judge of 24-Pergunnas referred the case to the High Oourt, observing 
that it did not seem to him that the accused committed the act, which he 
admitted, with the intention to insult, annoy, or intimidate any person, neither 
did he actually insult, annoy, or intimidate any one. He was of opinion there- 
fore that the order of the Deputy Magistrate should be reversed. 


Baboo Keshab Chandra Roy for the complainant, 


The judgment of the Court was delivered by 


Covcu, O,J.—In this case the criminal law has been improperly resorted 


_ to, as it too frequently is in disputes of this kind. There was not here an in- 


tention to commit an offence, nor was there an intention to intimidate insult or 
annoy any person who was in possession of the house. That does not mean to 
insult or annoy any person in constructive possession. It obviously means to 
intimidate, insult or annoy any person actually in possession of the premises, 
Here the intention, so far as appears, was to assert either a real or a fancied 
right to the property. The man might have been mistaken with regard to hig 
rights, but that was the intention with which he appears to have entered the 
honsew The conviction must be quashed? i 

* Reference, siti olin 484 of the Code of Criminal Procedure, by the Officiating 
Magistrate of 24~Pergunuas. ° 
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Before Mr, Justice Lock and Mr. Justice Ainslie, 
; THE QUEEN v, WAZIRA AND ANOTHER (APPELLANTS).* s 1872 
v Jany. 6. 


Penal Code (4g XLV of 1860), 8. 498—Presumption of Marriage—Burthen of Proof— - 
Procedure—Depositions before the Magistrate. 

Tn a charge under section 498 of the Penal Code, the proof that the woman and a mth, 
other than the accused, were living together, is sufficient to throw the burthen of proof on 
the accused that they were not’ man and wife (1). 

Evidence taken before the Magistrate, but not used at the trial, cannot be referred to on 
appeal. 


Tas prisoners in this case were charged by the Magistrate under section 365 
of the Indian Penal Onde. The Sessions Judge of Patna added another 
charge under section 498, on the ground that the prosecutor had, in his peti- 
tion to the Magistrate, prosecuted the prisoners under that section. The 
Sessions Judge found the prisoners guilty under section 498 of the offence of 
having taken away Dawlati from the prosecutor, knowing or having reason to 
believe that she was bis wife, with intent that she might have illicit inter- 
course, and sentenced the prisoners to undergo rigorous imprisonment for 
nine months. . 


The prisoners appealed to the High Court. 


Mr. C. Gregory for the appellants contended that there was not sufficient 
evidence of the marriage upon which to convict the prisoners; that the 
evidence given in the Sessions Court was not reliable, being contradictory 
‘to the statements made before the Police, and the evidence recorded by tife 
Magistrate; that it has always been usual on appeal to refer to these state- 
ments and to the evidence recorded by the Magistrate, when they forma part of 
the record, although there is nothing in particular to show that these were 
referred to before the Seasions Court. 


Locs, J.--The prisoners in this case were committed for trial by the Magis- 
trate under section 365 of the Indian Penal Code. The Sessions Judge added 
another charge under section 498 of that Code, being the charge which was” 
originally made against the prisoners by the complainant Ghasita, and the 
Judge, agreeing with two out of seven of the assessors, convicted the pri- 
soners on this charge, and sentenced them to nine months’ rigorous imprison- 
ment. . 

In appeal, the pleader for the appellant wighed to read certain statements 
made by the witnesses before the Police Inspector ; he also wished to read the 


* Criminal Appeal, No. 681 of 1871, from an order of the Sessions J udge of Pa@a, dated 
the 25th September 1871. ad 


(1) Sge Act I of 1872, s. 50. 
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evidence that was taken before the Magistrate. But the Court refused to 
allow eithey the one or the other to be read. The statements made before the 
Police Inspector are not evidence, and could not be used as evidence in the 
trial; and unless the plender could show that the evidence taken befére the 
Magi8trate had been used as evidence at the Sessions trial, and laid before the 
Judge and the assessors, and that they, after hearing that evidence, based their 
opinion upon it, we think that that evidence cannot now be laid before us, and 
made use of in support of the appeal. 

An objection has been taken to the conviction in this case that there 


„is no evidence of the marriage of the parties Ghasita and Dawlati. 


But the law saya :—W hoever ‘takes or entices away any woman who is and 
whém he knows or has reason to believe to be the wife of any other man 
from that man, &. Now in this case it is clear that Ghasita and Dawlati 
were living together. It appears that they had been living together in the 
house of Larmin, and had removed from that house to tho house of Moracho, 
from which the woman Dawlati was taken away. The fact of their living 
together is sufficient to raise the presumption of their being man and wife; 
and it was for the prisoners to show that they were not married, and that 
Ghasita had no legal right to prevent her going away. 

With, regard to the facts of the case, it is urged that the evidence is untrust- 
worthy, it being very contradictory. No doubt, the evidence of Ghasita and 
the evidence of his wife are contradictory .on certain points, but both of 
them have deposed to one fact, viz., that the woman was taken away; and 
accepting the deposition of Dawlati, which is most favorable to the prisoners 
in this case, as containing the true account of the occurrence, we think that the 
evidence of her being taken away from the person whom the prisoners had 
zeason to believe to be her husband is proved, and that therefore this appeal 
must be dismissed. ‘ 


Ataris, J.— With regard to the point as to whether there is evidence of the 
marriage, I wish to add that there is the evidence of Ghasita and the woman 
Dawlati to the effect that she is hislegally married wife, and that this evidence 
stands altogether, unrebutted ; and that no evidence is shown that the alleged 


z marriage did not take place ; it must, therefore, be takeu that there was a mar- 


riage. . 
I concur with my learned colleague in dismissing this appeal. 
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Before Mr, Justice Phear. 


SRIMATI BAMASUNDARI DASI (Puarntirr) v. RAMNARAYAN MITTER 


AND OTHERS (DEFENDANTS.)* 
‘ 


Coste, Payment of, by Porson not Party to the Buit—Plaintif’s Costs—Vivd voce Roost. 
nation in support of Affidavits on Argument of the Rule—Adjournment.” _ ° 


A nue had been obtained by Mr. Goodeve for the plaintiff in this suit 
éalling on one Binduchandra to show cause why he should not pay the costs of 
the suit, The petition on which tha rule was granted showed :— 

That a suit was instituted by the plaintiff on 2lst April 1870, against 
Ramnarayan Mitter, Dayamayi Dasi, his wife, and Lakhinarayan Mitter, his 


` son; that on 26th August 1870, a decree was made in favor of the plaintiff, 


providing amongst other things that the coste of the suit should be paid by 
the defendants ; that the plaintiff obtained a writ of attachment under which 
she seized, in execution of the decree, the right, title, and interest of the de- 
fendant Dayamayi Dasi in certain immoveable property in Caloutta; that she 
obtained an order for the sale of such right, title, and interest, and the property 
was advertized by the sheriff for sale; that plaintiff, having obtained leave 
to bid at the sale, became the purchaser for Rs. 800; that the sale was 
confirmed by the Court, and a certificate under section 259, Act VIII of 
1859, was granted to the plaintiff; that the plaintiff made an application to the 
Court for a writ of possession of the property, and an order was mada 


: by the Court that the defendants Ramnarayen, Dayamayi, and Lakhinarayan 


should show cause why a writ of possession should not be granted; that on 
17th April 1871, the defendants showed ‘cause by affidavit ; that the afftdavit of 
Lakhinarayan Mitter stated that the property in question had been mortgaged 
by the defendant Dayamayi Dasi, on 14th May 1870, to one Binduchandra 
Chunder, who, under a power of sale contained in the mortgage-deed, had, on 
9th January 1871, caused the said property to be sold, and the defendant 
Nistarini Dasi had become the purchasér, and had, since 14th January 1871, 
been in possession of the property, that the defendants Ramnarayan, Daya- 
mayi, and Lakhinarayan had not since that date been in possession, and that this 
affidavit of Gakhinarayan was supported by the affidavit of Sambhuchandra, 


the father of Nistarini Dasi; that the Court discharged the order, but without , 


costs, the plaintiff undertaking to institute a suit for possession, which she did 
on 10th May 1871, against Ramnarayan, Dayamayi, Dasi, Lakhinarayan, 


- Nistarini Dusi, and Sambhuchandra; that on 10th July 1871, she obtained a - 


decree declaring her entitled to possession of* the property, and ordering 
Nistarini Dasi to deliver up possession together with the deed of mort- 
gage from Dayamayi Dasi to Binduchandra, and the conveyance from Bindu- 
chandra to Nistarini Dasi, for the purpose of being cancelled, and that the 
defendants should pay the costs of the suit; that at the Hearing of that suit, 
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the evidence of Nistarini Dasi was not taken; that the costs were taxed at the 
sum of Ry 1480-5; that the defendonts Nistarini Dasi and Sambhuchandra 


BAMASUNDARI preferred an appeal from this decree, but, on their failing to furnish security 


Dasr 
v, 


RAMNARAYAN 


Mirrer. 


for the costs of the appeal in accordance with an order made orderfhg them 
to fiðd security, the appeal was dismissed; that the plaintif’s costs of the 
appeal amounted to about Rs. 700; that the plaintiff, accompanied by one 
Dwarkanath Dutt and Rajkisto Mullick, went to the house of the defendant 
Sambhuchandra, and demanded the payment of the plaintiff's costs, and Sam- 
bhuchandra then told her to apply to Binduchandra, who would pay the same, 
and he stated that neither himself nor his daughter Nistarini were the real 
parties to the suit, and that the costs paid for the defence of the suit had been 
pai& by Binduchandre ; that Binduchandra on application to him refused to 
pay the costs; that, from information she had received, the plaintiff believed 
that the property in question had been purchased by Binduchandra in the 
benami name of Nistarini Dasi, with the consent of her husband Shibchandra 
Das, and that Binduchandra had given the instructions relative to defending 
the suit, and preferring the appeal, and had paid the expenses of such 
proceedings ; that the plaintiff had been informed that Binduchandra had paid 
out of his own moneys the costs of the conveyance from himself to the defend- 
ant Nistarini Dasi; and that Binduchandra was related to the defendant Sam- 
bhuchandra, a son of Sambhuchandra having married a daughter of Bindu- 
chandra, ‘I'he petition prayed that an order might be made that Binduchandra 
should pay the costs of the suit. The petition was supported by the affidavit of 
Rajkisto Mullick and Dwarkanath Dutt which contuined statements chiefly 
on information and belief, and not from direct knowledge, ` 

The affidavit of Binduchandra in opposition stated :—That on or about 
4th May 1870, the property in question was mortagged to him by Dayamayi 
Dasi for Rs. 1,500; that under a power of sale contained in the deed, the 
property was put up to auction and purchased by Nistarini Dasi for Rs, 1,800, 
whith sum was duly paid to him, and he executed a conveyance to Nistarini ; 
that the said sale was bond fide, and that he, Binduchandra, from thence ceased 
to have any interest in the property; that he had no interest as alleged 
in the suit, nor did he pay or agree to pay the costs of the suit, nor did he 


‘ provide the expenses of the defence of the suit; that the plaintiff had not 


personally nor otherwise applied to him for payment of the costs; that he 
had not purchased the pruperty in question in the name of Nistarini, but 
that the said purchase was made by Nistarini without any privity or 
collusion by him, and that the sale was bond fide, and made withoot any 
intention of defeating the claims of the plaintiff; that he had not given 
instructions relative to defending the suit, or preferring the appeal on behalf 
of the defendants. He denied generally the statements contained in the 
afidavgt of Rajkisto Mullick and Dwarkgnath Dutt. 


Mr. Evans now” showed, cause.—This case is distinguishable from other 
cases in which it has been decreed that the gosts be paid by another person 
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than the actual parties to the suit. In those cases the application has been made 1872 

by the defendant against’a real plaintiff, an@ he has succeeded on showing that Spimatr 
there was a fictitious plaintiff on the record, The present is an application by the Boas oe 
plaintiff to make a third party, not an actual mover in the suit, pay the costs v. 
instead of another who actually appeared in the suit. He referred to Bama- RAUSA RAYAN 
soonderee Dosseg v. Anundolall Doss (1), in which there was held to have been 
champerty and gross misconduct—and to Jugessur Coowar v. Prosonno . 
Coomar Ghose (2), Hayward v. Giffard (3), and Evans v. Reece (4)?  » 


Mr, Marindin (with him Mr. Goodeve), contra.—In almost every case in 
England in which a third party has been ordered to pay costs, that party has 
been a defendant. See Bamasoonderee Dossee v. Anundolall Doss (1) within 
the principle of which this case is, and the cases there cited. See also Hutchin- 
son v. Greenwood (5) and Anstey v. Edwards (6). The course taken by the 
plaintiff is the proper course. It was not necessary, if poasible, to bring a suit. 
All the information on which we now proceed has come to us since the trial, If 
the Court desires, it can now examine witnesses and take further evidence, 


Mr. Evans objected to any further evidence being taken, and contended 
that an action would lie. g 

Puzar, J.—Lam of opinion that, ‘if I were satisfied that Binduchandra 
made a fictitious sale, in order that Nistarini might be sued instead of 
himself, or that he might come in and defend such a suit under her name, 
- and farther that he did in fact so defend the suit brought by Bamasundari, 
I ought to make tne order which ‘is asked for, viz., that Binduchandra 
should: pay the costs which have been incurred by the plaintiff. Now, 
the affidavits which 1 have before me are unquestionably conflicting ; and m 
if there were nothing more than this to be perceived, I should probably 
give greater weight to the affidavit of Binduchandra which directly deæies, 
as of first hand, facts alleged against him, than I should give to the 
affidavit filed on behalf of the plaintiff in which the material facts are 
stated on the hearsay testimony of other witnesses who bave not made 
affidavits themselves. But I think the case, as it now stands, is by no means 
so simple as to depend solely on the better appearance of the one affidavit as e 
compared with the other. It now appears to me certain that the sale which 
Binduchandra affected to make in the exercise of his power under the 
mortgage-deed, a power which, if he exercised it at all, he was bound to 
exercise most impartially as regards the interest of the fhortgagor, and under 
liability to be called to account by this Court, was a sale to a parda 


e 
(1) Bourke, 44,0n appeal, {%., 96. (4) 2 Q B., 884. 
(2) 11d, N. S., 282, (5) 4 E. &aB,, 824, 
(8) 4M. & Wu 194, (6) 16 C. B., 212, 
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1872 woman, who, whatever Mr, Evans may argue to the contrary, was a near con- 
Sriaatr nexion of pis. That sale was mage just three days Before the plaintiff made 
Banta BUNDART her purchase at the Sheriff's sale, which was held in execution of her decree 
v. against the alleged mortgagor, and there is no suggestion from first to* last in 
RAMNARAYAN 


Mrrrer® thes® affidavits, as I remember them, of any cause which wquld lead a bond 
Jile mortgagee to take on himself so unusual a risk as the gxercise by him- 

. self, without the authority of the Court, of a power of sale in his mortgage, 
and that too just'a day or two before, and apparently for the purpose of 
defeating, the Sheriff's sale. On these factas, ‘which I may say are admitted, 
certainly not contradicted, by Binduchandra, he stands in a very remarkable 
position relative to the nominal defendant in the present suit, i.e., the defend- 
anf’ Nistarini who has the title-deede of the property, but who was undoubt- 
edly not the owner of the property whether the owner was Bindu or the 
Mitters. I think, therefore, on a view of all these circumstances, that I ought 
to give an opportunity for a further investigation of the true position of Bindu- 
chandra relative to the defendant in this suit. I am told by Mr. Marindin 
that one of the persons mentioned in the plaintifi’s affidavit is here, ready 
to be examined. I think I ought at any rate to take his testimony. I have 
undoubtedly power in the exercise of my discretion to adjourn the argu- 
ment on this rule for the purpose of enabling the parties to put in further 
affidavits. There is nothing either in the practice of the Court, or in the 
reason of the thing to prevent my taking further evidence in this matter, 
either in the shape of affidavits or of vivd voce testimony. Vivd voce testimony 
given in the presence of both parties, subject to cross-examination, is undoubt- 
edly better evidence than that afforded by affidavits; its drawback being the 
amount of time which it costs. As to the practice of the Court, I have several 
imes myself taken vivd voce evidence for or against motions made in this Court, 
e I think it would be better in the present matter, instead of taking the 
evidence now of the single witness who is ready to be examined, to ad- 

jour the case for the purpose of taking not only his evidence, but that 

of others who may be produced by either side relative to the issue which 

I have already specified, viz., whether Binduchandra did or did not make a 

fictitious sale to Nistarini, in order that she might be the ostensible party 

ane the suit, and whether he did in fact substantially defend that suit under 

° * cover of her name. 


Attorney for the plaintiff: Mr. Hechle, 
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Before Mr, Justioe Macpherson and Mr. Justice Ainslie. 
e 
TARINI CHARAN BOSE (Prammer) v» DEBNARAYAN MISTRI (one ay THE g Jul A 


DrvrENDANTSs, )* 


. 
Landlord and Tenant—Digging a Tank by a Ryot—Burden of Proof. 
x e 


In this case the plaintiff sued, alleging that the defendants had dug a tank 
on his land, and thereby dape him damage, 

The plaintiff, who was the zemindar, stated in his plaint that the E 
on which the tank had been dug formed part of the jote of his tenant Jitu, 
but that the tank was dug by Debnarayan, the holder ofan adjoining jote. 

Debnarayan, who was the principal defendant, alleged that the jote now 
belonged to him by transfer from Jitu, and had been in existence from the 
time of the permanent settlement, and that therefore he had a right to dig 
this tank, without the consent of the landlord. 

Jitu appeared in the Moonsiff's Court, and declared the jote to be his. 
He denied that he had ever transferred the jote, and denied that he had any- 
thing to do with the digging of the tank. ` 

The Moonsift decided the suit without determining what the nature ef Jitu’s 
tenure originally was, or whether Jitu had transferred it. The Moonaiff was 
of opinion that, whether Jitu had transferred it or not, Debnarayan had no 
right’ to dig the tank, and that he was bound to keep the land in its original 
condition. 

The Judge, on appeal, considered that the plaintiff had admitted that the 
tenure had been in existence since the time of the permanent settlement,.and 
he also considered it to be proved that a custom prevailed in the zemindar 
by which persons having a tenure of such & nature had a right to dig tanka, 
and that the digging of this particular tank was an improvement to the pro- 
perty; he accordingly set aside the decree, but ordered that the earth e@xcas 
vated should be removed from an adjoining piece of land belonging to the 
plaintiff upon which it had been thrown. 

On appeal to the High Court, 

+» 

Mr. Money (with him Baboo Hem Chandra Banerjee) for the appellant 
contended that the Judge's decision was wrong, and that of the Moonsiff was 
right. T’oconverta man’s property from one thing to another, from culturable 
land, for instance, to a tank without the owner's consent, is a very doubtful 
improvement. A tenant may have s right to dig a tank in his zemindar’s 
land under certain circumstances, and according to the nature of his tenure ; 


* Special Appeal, No. 817 of 1871, fram a decree of the Judge of 24- -Pergunnas, dated 
the 28th December 1870, reversing a decree of the AE Mooppiff of Allipore, dated 
the 14th June 1870, i 
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1873 the onus of proving the nature of the tenure, and of the right to dig a tank, 
Tarmr is on the tonant- Lands are giveng by zemindars to*ryots to occupy in a 
CHARAN Bost particular way, and they are bound to occupy them in that way. 
DEBNABAYAN . 
Rl. Balbo Bhawani Charan Dutt for the respondent contended that the zemin- 
dar came into Court as plaintiff, he is therefore, under the grdinary rule of 
. practice, bound to make out his case as laid in his plaint. His case is that 
` the ryof as such, has no right to dig a tank, he ought therefore to have given 
evidence to show what the ryot's tenure was. The ryot has a right to enjoy 
possession as he likes while his tenure lasts, and fhe zemindar cannot oust 
him ; but’ when the tenùre is at an end, the zemindar may sue him for any 
damage done to the property. This snit therefore is premature even if the 
tenant had no right to dig the tank. 





Maopnmrson, J. (after stating the fncts).—It appeara to me that the 
Judge is wrong in various respects, and that the case which it was neces- 
sary for Debnaraynn to prove has not been proved in either of the lower 
Courts. 

It is contended for Debnarayan (the respondent) here, as it was in the 
Courts below, that the onus lay entirely on the plaintiff. But this isa mis- 
take. ‘fhe plaintiff, being the zemindar, came into Court complaining that of 
this jote which consisted altogether of only three bigas, more than one 
biga had been converted into a tank, whereby he had‘been damaged. He 
put his case considerably higher than he ought to have put it, contending 
that under no possible circumstances could the defendants have a right to 
dig a tank without his consent: and taking this view of his position, he rather 
lost sight of the question of damage, and at the hearing gave no evidence as 

è to it. Nevertheless, it appears to me that, under the circumstances, the case 
which the plaintiff made out, was a sufficient prim facie case to put the 
defeadant to the proof of his right to dig the tank. The plaintiff stated that 
more than one-third of the land had been converted from its original purpose ; 
and as the defendant admitted that this was so, and alleged that he had a 
right so to convert it, whether the plaintiff approved or not, I think the 

- question thus raised by the defendant came to be the main issue in the case. 
è © Although both the lower Courts find that the digging of the tank was an 
improvement, the issue as to whether it was so has not been properly tried ; 
for there is no real evidence that the land has been improved. It may be true 
that a tank, covering a biga of land, may produce an annual rent of Ra. 8, 
while the same quantity of paddy land may yield an annual rent of not more 
{han Rs. 2-12 as alleged; but it does not necessarily follow that the 
conversion of the one'biga of paddy land into a tank is on the whole benefi- 
cialto the property. This cannot be ascertained without considering carefully 
the general position of the- parties and of ‘the land, and looking to-the purpos- 
es to which the land has been ordinarily applied, and to which it may be — 


i 
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applied. Although, therefore, in the present case there is a finding that the 
digging of the tank isn improvement, tge mode in which this conclusion has 
been arrived at, and the evidence on which it is based, are subh that the 
finding is of little or no value. 

The defendant having to answer the prima facie case made by the plaintiff, 
has in fact proved nothing. He has not proved what the nature of Jitu’s 
tenure was, nor that that tenure was legally transferred to him. It is pos- 
sible that Debnarayan is not entirely to blame for this: for the Moottsiff egi- 
dently was of opinion that, whatever the nature of the tenure might be, Debna- 
rayan could not possibly Wve any right to dig this tank. In this state of 
the case, however, Debnarayan has not proved any right, as against the plain- 
tiff, to dig this tank. I do not say that under no circumstance could heshave 
the right to dig it; but, in the absence of clear proof of the nature of his 
tenure, he must at least show that the digging the tank isa fair and reason- 
able use of the land which he holds,—a use which will not be to the material 
detriment-of the zemindar. 

The defendant has not explained his reasons for digging this tank ; but he 
has attempted to prove that there isa local custom which gives tenants a 
right to dig tanks without the consent of the landlord. Some tenants have 
deposed that they themselves have dug tanks without having obtained the 
consent of the zemindar. The evidence, however, is far short of®what is 
requisite to prove such a custom: and there is moreover neither precision 1 nor 
distinctness in the custom attempted to be proved. 

On the whole, therefore, it seems to me that the plaintiff is entitled toa 
decree. 

It is said that we ought not to order that the tank shall be filled up, because 
the plaintiff is not entitled to khas possession. Whether he is entitled to 
khas possession or not, he is entitled to such an order as that made by 
. the Moonsiff, namely that the defendant shall either fill up the tank himself, or 
pay the plaintiff Rs, 100, and allow the plaintiff to fll it up. The plgintiff 
may not be entitled to Akas possession now; but he retains g certain interest 
in the land which in this case entitles him to ask that the injury done to his 
property may be removed, which, doubtless, it can be much more easily now, 
than hereafter. 

The unreported case of the 29th July 1870, decided by Kemp and E. Jack 
. son, JJ., has very little bearing on the matter before us. The defendants, 
it is stated, had merely dug a-hole to take earth wherewith to repair their 
house, and it was decided that they had a right to do so. 

For the above reusons, we set aside the decree qf the lower Appellate 
Court, and direct that the decree of the first Court be restored and affirmed 
with-costs, both of this Court and of the lower Appellate Court (1). 


(1) See Sheo Charun v. Bussuni Singh, and 8N. W. P. H. C. Rep., 282. © 
Ramjuthun Singh v. Movnshes Mehkdee, ‘ d 
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ż Before Mr, Justice Bagley and Mr, Justice Markby. 


BABOO HARI PRASAD JHA (Puaryrirr) v, MADDAN MOHAN THAKUR 
e AND ANOTHER (DBFENDANTS.)* 


Suit io set aside Collector's Batwara under Reg. XIX of 1814— Minors, Bight of—Jurisdic- 
tion of Civil Court. 
e 

*In this case there was a property consisting of several mauzas, each 
numbered separately on the Collector's roll, which belonged to a Hindu 
family living jointly. In the year 1256 (1848), when the plaintiff Hari 
Prasad was very young, a private partition was come to; it being agreed 
that? the property was divisible in the following proportions:—6 annas 
to the defendant Tilaknath; 5 annas to the plaintiff Hari Prasad; and 
5 annas to one Debi Prasad. since dead. It was also agreed that, if it 
should be found on measurement that either of the parties was in possession 
of kamai, meaning lands in any one mauza, to 4 greater extent than his share, 
he should either relinquish such lands, or give on equivalent of lands 
in another mauza. It was subsequently found on mensurement that the 
defendant Tilnknath held 68 bigas of kamat lends in Mauza Dowlut- 
pore in excess of his share, and consequently Tilaknath gave up 28 bigas 
out of his share in Mauza Tetanyah, and 40 out of his share in Runjunpore ; 
this arrangement being confirmed by an ikrar of the year 1257 (1849.) The 
28 bigas in Tetanyah fell to the share of the plaintiff Hari Prasad. 

Six or seven years afterwards, Debi Prasad applied, on behalf of himself 
and as guardian of Hari Prasad, who was still a minor, for e partition of 
Mauza Tetanyah only. Pending these proceedings, namely in December 1857, 
Tilaknath took possession of the 28 bigas which had been given to Hari Prasad 
as an equivalent for the excess lands held by ‘Tilaknath in Dowlutpore as 
above stated, On the 16th April 1858, Tilaknath, Parbatti, the widow of 
Debis Prasad, and Kalyan, as mother and guardian of Hari Prasad, put 
in a petition assenting to the partition of Tetanyah ns proposed by the 
Collector which made over these 28 bigas to Tilaknath, and on the llth 
June 1858, the proceedings were declared final. 

The plaintiff Hari Prasad came of agein May 1866, and on the 26th 


“August 1869, he commenced this suit, which was brought to recover posses- 


sion of the 28 bigas of land in Tetanyah allotted to him under the ikrar- - 
nama of 1256 (1848) as above stated, with mesne profits, He relied entirely 
on the ikrarnama, and alleged that during his minority Tilaknath had the 
management of his preperty, and that he got possession of this land, because 
the plaintiff's mother, who wag at that time plaintiff's guardian, was entirely 
under Tilaknath’s control. 

* Spec&l Appeal, No. 1017 of 1871, from a degres of the Officiating Judge of Bhaugul- ` 


pore, dated the 12th Mny (871, affirming a decree of the Subordinate Judge of that 


district, dated the 24th March 1870. 
° 
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The defendant Maddan Thakur, who purchased Tilnknath’s interest in 
Tetanyah, relied in his written statemegt on the Collector's batwara, and 
said he knew nothing of the ikrarnama. He affirmed that the Vollector’s 
batwarashaving been assented to by all the parties interested was conclusive, 
and could not be questioned. The defendant Tilaknath admitted that he 
had sold his whole interest to the defendant Maddan Thakur. 

At the trial Tilaknath refused to produce the ikrarnama of 1257 (1849) 
though the Moonsiff thought he had it in his possession, but for obvious reasona 
wished to conceal it. The Moonsiff found that the ikrarnamas of 1267 (1849) 
and 1257 (1849) had boti® been executed, but he thought that possession of 
the Iand now in dispute had not been given to Hari Prasad. He thought 
the suit on this view was barred by limitation, but he also dismissed the suit, 
on the ground that the Collector's batwara was final, and could not be 
impeached. 

The District Judge on appeal agreed with the Moonsiff that the suit ought 
to be dismissed on the latter ground, but he at the same time expressed an 
opinion that possession of the land in dispute was given to the plaintiff, 
who was ousted in 1256 (1848) during the batwara proceedings as above 
stated. 


Baboos Hem Chandra Banerjee and Chandra Madhab Ghose efor the 
appellant. 

A suit like the present can be entertained in the Civil Court, although 
there was a batwara under Regulation XIX of 1814 — Spencer v. Puhul 
Chowdhry and Spencer v. Sheikh Kadir Baksh (1). Under the Regulation 
XIX of 1814, the Collector cannot decide a question of title. He can 
only look to the shares. A failure by a party to urge any objections as to 
title or otherwise before the Collector at the time of the batwara does no? 
preclude such party from resorting to the Civil Court—Sheikk Ahmedullu v. 
Sheikh Ashruff Hossein (2). When, at the time of batwara, objections 


(1) 6 B. L. R., A. C., 658. Bayiey, J.—I am of opinion that this 


D Before Afr. Justice Bayley and Mr. 
Justice Markby, 


The 10th Alay 1870. 


SHEIKH AHMEDULLA AND ANOTHER 
(two or THE DEFENDANTS) v. SHEIKH 
ASHRUFF HOSSEIN AND OTHERS 
(PLAINTIFFS). * 


Messrs. R. E. Twidale and.C. Gregory for 
the appellants. 


Raboos Rames Chandra Mitter and Kali 


Mohan Das for the respondents. ° 


special appeal must be dismissed with costs, 
The facts of the case are these. The plaintiff 
sued for possession of three bigas of mokarrari 
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lands and for declaration of mokurrari title in » 


one biga, on the allegation that a mokurrari 
potta of those four bigas was granted to him 
by Bibi Banna Jan, the proprieter of 8 annas 
share of the joint estates. It appears that, 
although the estate was ono joint and undi- 
vided on the Collector’s rent-roll, there was 
a private partition between the co-parcenera, 
and unde® it the entire four bigas of the mo- 
kurrari were in the portion held by the 
grantor of the mokurrari. Nong, of those 


* Special Appeal, No. 2949 of 1869, from a decree of the Judge of @irhoot, dated the 24th 
August 1869, modifying a decree of the Moonsiff of that district, dated the 80th Alarch 1869, 
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1872 are urged before the Collector, this officer has to stop the proceedings and 


Basoo Hart refer the parties to the Civil Cqurt, If the Civil Court had to decide the 


Peisan JHA 
under Regulation XIX of 1814, those two 
bigas for the first time fell. s. i 
Again, in making the partition under Regu- 
lation XIX of 1814, the Collector had only 
to assess a proportiona#e jumma on a pro- 


MADDAN four bigas was then in the portion held by 
Monax the special appellant. Subsequently, the 
Tuaxug, parties applied` for a regular partition of 
the estate by the Collector under Regulation 

: XIX of 1814. 


By the Collectors batwara under this 
daw, two bigas of the mokurrari lands were 
allotted by the Collector to the share of the 
special appellants, and the other two bigas 
were allotted to the other sharers, The 
plaintiff alleges that he was unable to get 
from the special appellants a recognition of 
his mokurrari right for the two bigas, and 
hence the present suit. ` 

The first Court gave the plaintiff a modi- 
fied decree, The lower Appellate Court gave 
the plaintiff a decree in full of his claim. 

The defendant appeals, specially urging 
that under tho private partition all the four 
bigas mokurrari were in the share of the 
grantor of the mokurrari, and that properly 
the loss of rent from that time should always 
beon the grantor, inasmuch as when the 
eatate was held under private partition, then 
it was that the grant was made out of the 
grantor’s share, and the loss of rent, thus 
accepted by the grantor himself, was for his 
own share, and for that only; that there- 
fore the Collector’s batwara, under Regu- 
lation KIX of 1814, could-~not alter this 
basis of the tenure, or transfer two bigas with 
en mokurrari or smaller rental to the other 
sharer of the estate. 

I do not think this contention valid. The 
wholg estate was one and indivisible, and aa 
such responsible to the Collector for all the 
revenue; and although there was a private 
partition, still that fact would not make the 
estate, which, as it originally stood by law, 
was one estate, become two estates, but it 

e would remain one only. Further, the Col- 
lector, if he had, after his batwara of 
such one estate into two, to sell either or both 
of the then two separated estates for default 
to pay arrearsof Government revenue, could 
not order at the sale that, a& the mokurrari 
was granted by the propri@tor of one 8 annas 
sbare under the original private partition, 
the grantor of the mokurrari must make up 
the full rent of the two bigas to the pur- 
chaser @ the other estate created by the 
batwara under Regulajon XIX of 1814, and 
into which, by the Collector’s* allotment, 


portionate area of the whole estate, and then 
divide it into two, He éannot, when operat- 
ing under Regulation XIX of 1814, decide 
that, as sheger A granted a mokurrari. and so 
made a diminished rental, a lesser area, or 
an area burdened with diminished rental, 
should go to A or his representative. The 
Collector could not try the validity or other- 
wise of the mokurrari. He could only take 
the area of the tenure as part of that of the 
one mehal to be divided into two, and ap- 
portion that whole area and assess upon it 
the proportionate amount of the whole 
jumma, and so divide the one estate into two 
estates, 

I think therefore that the lower Appellate 
Court is right, and would dismias this —_ 
appeal with costs, 

Marxey, J.—I also think that this eel 
appeal must be dismissed. 1 entirely agree 
that, for the purpose of assessment of reve- 
nue, the private partition between the par- 
ties was a matter which the Collector had, 
if he thought fit, a right to disregard when 
he came to apportion the revenue, but Mr. 
Gregory goes further than this, and contends 
that the private partition might not only be- 
disrégarded for the purpose of revenue, but 
that after the Collector had made the parti- 
tion, it became absolutely null and void, and. 
that not only as to the shares of the estate, 
but also as regards the interests of the third 
party which had been created by the owners 
of the reapective portions of the estate. He 
has produced no authority for such a propo- 
sition, and such a proposition seems to me 
to be almost monstrous. It is not denied 
that, prior to the partition by the Revente 
authority, there had been a private partition 
by the shares of the estate, and] am ata 
losa to conceive by what poasible means a 
title, which is good originally, çan be got 
end of by any act to which the holder of 
that title is not himself a party. That 
seems to me what the special appellant in 
tifs case contends for. 

l agree in dismissing this special appeal 
with costs, 
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questions of title raised then, why cannot the Civil Court do so after comple- 
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tion of batwara? There is no section of Regulation KIX of 1g14 which Banoo Haat 
Prasap JIA 


“makes the Collectors proceeding final, and prohibits the same from being 
disputed in a Civil Court. Next, apart from the right generally of any 
person, who was a party toa batwara by a Oollector, on a question of title 
to dispute that ebatwara before a Civil Court, the position of the present 
plaintiff entitles him to be considered to have been nominally, and not really, 
before the Collector at the time of the batwara. ; 


Mr. Twidale for the reap@ndent purchaser, Maddan Mohan Thakur. 

The plaintiff was properly represented by his mother before the Collector. 
He cannot now, after 11 years’ acquiescence, equitably succeed in this suit. 
He has also by his own acts and conduct admitted the batwara. Ho 
does notin his plaint charge his mother or Tilaknath Jha with having acted 
fraudulently. Now, in the last stage, in special appeal, he puts forward a new 
case. ‘He should not be allowed to go beyond his plaint. The suit, in its 
present form, not being to set aside the guardian’s acts, cannot proceed in the 
face of the batwara. i 


The judgment of the Court was delivered by 


. Manrxny, J. (after stating the facts ag above)—rIt has been contendedehere in 
epecial appeal that both the lower Courts were wrong in holding that the 
Collector's batwara was final. 

Had this been a proceeding between persons of full age and competence, 
we should have had no hesitation in holding that the Collector’s batwara, 
assented to as it was by all concerned, was final; but we think that a point, 
which was fairly raised in the plaint, and which, under the circumstances of 
this case, ought to be considered, has been overlooked. The plaintiff,-at the ® 
time of the batwara proceedings, was a minor; the only male of the three 
persons who assented to the petition waa Tilaknath; and the effect of these 
proceedings waa, ns far as it has been shown to us, to take 28 bigas away from 
the infant, and to hand them over, without consideration, to Tilaknath. We 
‘do not wish it to be supposed that we assert this to be the real character of 
the transaction. But this is how it now stands before us, and we think that 


v. 


MADDAN 
Moian 
Yraxug 


the plaintiff has a right to call for some explanation of a transaction which e 


has this apparent character. 

We think, therefore, that the case should be remanded to enquire whether 
in the batwara proceedings the guardians of the plaintiff Hari Prasad 
acted bond fide and with a due regard to his interest? If they did, then their 
suit ought to be dismissed. If they did not, then the batwara proceed- 
jngs do not bind the plaintiff, and he ought to be Sutin the same position as 
far as possible, as if they had not taken place, 

We think the question of costs Should be disposed of when the stit has 
been finally determined, and the conduct of the,parties%more fully ascer- 
tained, 


12-—4, 
.. 





e . s 
76 BENGAL LAW REPORTS. (VOL. VIN. 
e s 
°, 
Before Mr. Justice Macpherson. 
® 
1872 o o Ix Tue MATTER or THE Goons or WILLIAM NEWTON, Drogasnp, 
May 2 Indian Succession Act (X qf 1865), ss. 180, 181, 198, 210, 212 and 387—Practics— 
. Probate of Exemplification of Will~Order to produce Testamentary Paper. 


William Newton died in Calcutta on 9th October 1871, having first made 
his will, dated the 19th October 1868, whereof be appointed J. D. Wilson, 
J. H. Garlant, J. Williams, and Walter Newton of Calcutta executors. The 
last named “executor, who was the testator’s brother, had, up to the time of 
the latter's death, carried on business in partnership with him in Calcutta and 
elsewhere, under the style of Payne and Co.; and a considerable portion of 

e * *the testator’s estate was in India. Garlant having renounced probate, the 
will was proved in England by Wilson and Williams, who appointed Messrs. 
J. and O. Mandy their attorneys in India, and sent them an exemplification 
of the testator's will, for the purpose of obtaining in Calcutta or elsewhere 
‘in the East Indies a grant or grants, to be made either to Wilson and 
Williams alone, or jointly with Walter Newton, of probate of the testator’s 
will, orgof the exemplification thereof, or if that should be found impracticable 
in consequence of the absence from India of Wilson and Williams, then to 
obtain letters of administration with the exemplification annexed to the tes- 
tator’s personal estate. The English executors by a letter of 14th Novem- 
ber 1871, directed J. and O. Mandy to retain Messrs. Gray and Sen ot 
Calcutta as their legal advisers, and Messrs. J. and O, Mandy thereupon hand- 
ed the exemplification to Mr. H, C. Gray, a member of the firm of Messrs. Gray 

"dnd Seu. On the 15th January 1872, Messrs. Wilson and Williama telegraphed 
to Messrs. Mandy to hold the exemplification from all parties until receipt 

© of a letter from Mr. White, their own Solicitor, dated the 12th January. The 

letter referred to in this telegram was a copy of one written by White on behalf 

of Messrs. Wilson and Williams to Walter Newton, directing the attention of 
the latter to certain clauses in the articles of partnership of Payne and Co. 
which referred to the purchase of a deceased partner's share by the surviving 

e partners, and requiring, amongst other things, compliance with the said 
clauses, or the winding up of the business. After the receipt by Messrs. 
J. and C. Mandy of the copy of the above mentioned letter, Messrs. Gray 

and Sen advised them not to part with the exemplification. 


Mr. Ingram, on the petition of Walter Newton, now moved under s. 287 
of the Indian Succession Ach, 1865, foran order directing O. Mandy and H. A. 
Gray to produce and bring the exemplification of the testator's will into Court. 

The petition stated the death of th® testator after having made his will, 
the appointment oMexecutgrs, the taking out probate in England by Wilson 
and Williams, the renunciation of probate by Garlant, the arrival of O, Mandy 
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in Calcutta with the exemplification and the delivery thereof to H. O. Gray 
of the firm of Gray ahd Sen; and it proceeded to state that thg petitioner 
was the only executor then within the Province of Bengal, and that he was 
willing {ind desirous to obtain probate, that he had applied to H. C. Gray for 
the exemplification, but that the latter had refused and neglecta tð give 
it úp. ` . 


Mr. Ingram,—The only question is whether this exemplitication is “a 
testamentary paper or. Writing, and- the test of that is, would it be entitled to 
probate. See Dodd and * Brooke’ Probate Practice, p. 795. In Coote’s 
Probate Practice, 4th ed., p. 82, it is laid down that if a “will have been 
previously proved and deposited in the Court of another jurisdiction, it is 
competent to the executor to prove an authentic copy, èe, an exemplification 


or office copy, loco originalis.” Walter Newton is the only executor in this. 


country capable of proving the will. No person has a right to keep a testa- 
mentary paper in his possession, and the expense necessary to get a will out 
of the hands of a party must fall upon the person, withholding it— 
Cunningham v, Seymour (1). Both by the pratice of the Court and on the 
authority of decided cases, the Court may order any person to produce or 
bring into Court any paper purporting to be testamentary, which may be 
Gi ® 
shown to be in the possession or under the control of such person. Dodd 
and Brooks’ Probate Practice, page 795; See further the. Indian Succession 
Act, 1865, sa. 180, 181, 198, 210, and 212. The English executors have no 
right to put any terma upon us. 


Mr. Branson contra,—This is in the nature of a friendly suit; we have no 
objection to bring the exemplification into Court, but without an order to thay 
effect we fear that we should not be justified in giving up the document, 
the conditions mentioned in White's lettera not being first fulfilled. 


Mr. Ingram in reply. 


Macruwzson, J.—I think the exemplification is an instrument falling 
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within section 237, and I order Messrs. Gray and Mandy to bring it into Court. A 


Proctors for the petitioner: Messrs. Carruthers and Dignam. 
Prootors for the impugnants: Messrs, Gray and Sen. 
p e 


(1) 2 Philly 250. , 
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Before Mr. Justice L. 8. Jackson and Mr, Justice Macpherson, 


‘SURBESWAR GHOSE AND OTHERS (PLaintirrs) v. CHOTO ARIZOLLAH 
MANDAL (DEFENDANT. )* 
Special Appeal— Finding of Fact. © 
oA find!ng of a fact by the lower Appellate Court was sot aside on special appeal, and the 
case was remanded on the ground that the Judge assumed a state of things in favor of 
the defendant, which the defendant had not urged, and whigh was contradictory to his case, 


and because the finding of the Judge was opposed to a proper inference which arose from 
such facta. 


Is this case there was a dispute Veivei the plaintiffs and the defendant ag to 
the rate of rent which the defendant was bound to pay. The defendant produced 
a potta apparently more than fifty years old, and also a quantity of receipts, 
from which he showed that the rent dne from him was at the rate of 56 rupees 
annually : but the plaintiffs produced the accounts of the village for the year 
1268 (1861-62) delivered by the defendant himself, who was at that time the 
Naib of the village, and those accounts contained an entry. of the defendant's 
rent at the rate of 64 rupees and some annas, which were stated to be sicca 
rupees, ¢he equivalent of which is 68 rupees some annas in coca ead 8 rupees 
as stated by the plaintiffs. 

The Judge on this part of the evidence said,—“ The chief evidence in sup- 
port of the plaintiffs’ averment is afforded by the accounts of 1268, because 
they bear the signature of the defendant himself, who was at that time employed 
as a Naib on the estate; and on tliat evidence alone, I think, that the plaintiffs 
would be entitled to a verdict notwithstanding the potta and earlier accounts, 


“if it were quite clear that he was aware of the entry against himself. But of 


this there may be some doubt, for it is possible that the leaf which contains the 
entry in question may have been inserted in the account which is signed by 
him on the first page only.” í 


Baboo Srinath Das, for the appellant, contended that the Judge had dealt 
with the case in an improper manner and had started with a wrong impression 


e upon his mind, owing to his having drawn an incorrect and improper inference 


from a fact. The Judge assumed that the defendant was not aware of the 
entries in theaccount. This was not even alleged by the defendant. Where 
an incorrect and illogical inference is drawn from facts, it ia an error in law 
in the investigation of a case and affords a ground of special appeal: 


Mr. Allan for the respondent.—This is a special appeal, and this Court is 
bound to accept the facts found by the lower Courts. The Judge has not 


* Spefial Appeal, No. 854 of 1871, froma decree of the Judge of 24-Pergunnas, dated 
tbe 4th May 1871, rofersing agdecree of the Deputy Collector of that district, dated the 
28rd August 1870. 

oe 
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rested his decision solely on the supposed assumption that the defendant was 
not aware of the state of the accounts, bug has gone fally into, and commented 
upon, the whole of the evidence; and has come to the conclusi¥n that the 
particwlar leaf in the accaunt may have been inserted afterwards, which is 
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tantamount to a finding that that leaf is false, and the signature uppn it a » MANDAL, 


forgery. The question was purely one of fact and the finding is final, 


The judgment of the Court was delivered by > 


Jaoxson, J. (after fating the facts as above and adverting to the 
Judge's decision)—Now the Judge here starts with a theory of his 
own as to the defendant's being possibly unaware of the entry melied 
on by the plaintif. That is not merely not alleged by the defendant, but 
it seems to be actually contradictory to his case; for it seems, he denied 
the accounts in question altogether; that denial has been found against 
him, and, from the circumstance of that false denial, I should say that 
the inference ratler was that he knew of the entry against him. But 
the Judge supports his theory by a statement of fact which appears to be 
altogether incorrect. He says that the account is signed by the defendant on the 
firat page only. Now it appears, on inspection of the accounts, that they are 
signed not only on the first page but on every leaf; and the leaf whic contains 
the entry in dispute is signed just in the same manner as the other leaves 
are, Of course it would be open to the Judge, if that particular signature was 
denied, to find that it was forged; but this he has not found, and unless the 
Judge finds that, the objection to this leaf and the entry upon it falls entirely 
to the ground. Ifthe leaf be genuine the entry in it is clearly an admission 
on the part of the defendant that he had been accustomed to pay the anonn 
of rent set down there, 

Therefore, I think, the case must go back to the Judge in order that he may 
reconsider this matter in view of the fact I have stated. No doubt, the Judge 
does go at considerable length into the rest of the evidence, and seems to find 
on the whole in favor of the defendant, but it must be remembered that he 
starts with this strong impression on his mind that the defendant's accounts 
had a leaf interpolated in them which was not authenticated, and which 
showed an entry of which the defendant was not aware. = 
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Before Mr, Justice Bayley and Mr. Justice Markby. 


1872 9 BIDYAMAYI DEBIA CHOWDHRAIN, wire or RAMKISHOR ACHARJI CHOW- 

Jany. 19, DHRY, AND MOTHER or JAGATKISHOR ACHARJI CHOWDHRY, smor (Prart- 

e Tier) vn RAMLAL MISSER, WHO HAS APPEARED IN THIS APPEAL, AND RAM- 
KISHOR ACHARJI CHOWDHRY, WHO HAS NOT APPEARED (DEFENDANTS),* 


- Sait for Meme Profiis—Liabikity of an Iadrddr under an gard granted by a Party in 
š wrongful Possession. 


A syit for mesne profits held to lie against a party who took an izdré pending litigation, 
though the decree for possession with profits was against the izárdár's landlord. 


e © Baboos Rames Chandra Milter and Rasbehari Ghose for the appellant, 
- Baboos Chandra Madhab Ghose and Nalit Chandra Sen for the respondents. 


Marxsy, J.—The case put before us in this regular appeal is as follows :— 
That one Gaurkishor Acharji died, leaving considerable landed property. 
He also Igft a widow, Ohandrabuli, and a son, Bhawanikishor. Bhawani- 
kishor died, leaving a widow, Bhubanmayi, and a dispute then arose as to the 
succession to Gaurkishor’s estate, which was claimed by one Ramkishor as 
the adopted’ son of Gaurkishor, who, it was said, had given his widow a power 
of adoption in case of Bhawanikishor's death. Bhubanmayi being in posses- 
sion, Ramkishor brought a suit against her, which suit was dismissed, but, on 
appeal, the Sudder Court reversed this decision, and gave the plaintiff a 
decree; this decree was however again set aside by the Privy Council, and the 

> suit finally dismissed. After the decision by the Budder Court in Ramkishor’s 
e favor, and pending the appeal to the Privy Council, Ramkishor took posses- 
"gion of the estate under his decree, and in the year 1862 granted to Ramlal 
Misser, the real defendant in this suit, an izar& of a portion of the property for 
three years, under which izárá Ramlal Misser collected the rents from the 
ryots. In September 1865, Bhubanmayi having been successful in her appeal 
tg the Privy Council resumed possession of Gaurkishor’s estate, and proceeded 
to recover against Ramkishor various sums of money (we are not told how 
much) under un order of the Privy Council, which is said to direct that 
mesne profits should be paid by Ramkishor to Bhubanmayi for the period 
during which he held possession under the decree of the Sudder Court. 
Subsequently to this Bhubanmayi died, and the property reverted to Chandra- 
buli who, naturally enough, a? once made it over to the person whom she 
alleged to be her adopted son, Ramkishor. She also, as might be expected, 

> 
* Regular Appeal, No.@22 of 1871, from a decres of the Additional Subordinate Judge 


of Mymensingh, dated the 13th March 1871. 
e 
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was in no way desirous to recover mesne profits under the order of the Privy 
Council against Ranfkishor, and accordingly, on the 2nd May 1870, she 
executed a document, which is not before us, but which was franslated in 
Court,” and that document appeared to be a complete release to Ramkishor 
of all claim whatsoever as against him in respect of the mesne profitseof the 
estate whilst in his possession. Chandrabuli had, prior to this, already 
attempted to recover from Ramlal Misser the rent which she alleged to be 
due from him, under his izárá lease from April to September 1865, but unsec- 
cessfully so, her suit being dismissed on the ground, that no relation of land- 


81 


1872 


BIDYANAYI 


Desta 
CHOWDHRAIN 


v. 
RAMLAL 
e Misser 


lord and tenant existed Taino her and Ramlal Misser, Immediately after ' 


the release to Ramkishor, namely, on the 3rd May 1870, Ohandrabuli brought 
the present suit to recover from Ramlal Misser mesne profits from Aptil to 
September 1865, in fact, to establish the same claim which she had already 


made in another form. The lower Court held, (as I understand the judgment), . 


that the claim of the plaintiff for mesne profits was completely satisfied by 
the proceedings against Ramkishor. 
. With some hesitation I have come to the conclusion that the decision of the 
lower Court upon this point is wrong. I think, if it should turn out upon 
enquiry (which enquiry has not yet been made,) that Ramlal Misser was in 
possession of the property for the period specified, and that he made collections 
daring that period, he must account to the plaintiff for collections*so made. 
Ido not understand it to be contended that the order for payment of mesne 
profits made by the Privy Council was ever fully satisfied by actual payment ; 
but that it was abandoned when it fell into the hands of Chandrabuli, And it 
seems to me clear that it was never the intention of Chandrabuli to abandon 
any righta which she might have against third parties, but only her claim 
under that particular order agaiust Ramkishor. The question, therefore, is 
whether a successful claimant in ejectment may claim mesne profits, not only 
against the. defendant against whom he has obtained a decree for possession, 
but also against an izárdár who has taken an izárá of the property pending 
the litigation. Ithink he can, I do not wish to say one word against the 
principle enunciated by Loch, J., in the case referred to, Umes Chandra Roy 
v. Shastidhar Mookerjee (1) that ryots should not be harassed by proceedings 
against them for the recovery of mesne profits. But I think a person who 
takes an izér& pending a litigation as to the title stands in a wholly differeft 
position from a ryot, and [ see nothing either just or equitable in allowing 
him to put into his pocket the collections which he has made whilst holding 
under that invalid title. Some suggestion of fraud was made on the part of 
the defendant. What fraud there could be in the attempt to establish 
this claim against the defendant, I am at g loss to conceive. I think the 
decision of the Subordinate Judge should be set gside, and the cage must be 
remanded to him to inquire whether Ramlal Misser was in poasesgion of the 


3 e 
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1872 property for the period specified, and whether he made, or might have made; 


Brramast collection, during that period. H these issues be detided in favor of tho 
Cao jax Plaintif, théh the defendant Ramlal Misser will have to account to the plaintiff 


Rites for such collections. The defendant must pay the costs of this appeal. * 
MISSER, 9 od : 
Barxuzy, J.—I am of opinion that, unless we see clearly whether Ramlal 
. Misser has or has not appropriated the mesne profits sought to be recovered 


inethis case we cannot do justice in it. MRamlal’s case is that he was dis- 

possessed for the period for which “mesne.profits are sought. If he was, he 

- perhaps could not be liable. But this is not gone Muto or proved one way or 
the other. 

Again it is clear that fhe plaintiff x wold ordinarily be entitled to what she 

would have been able, ordinarily and reasonably, to collect and appropriate 

a ind she not been wrongfully dispossessed and deprived of the means of doing 
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= Before Mr. Justices Kemp and Mr. Justice Glover. 
SRIMATI SAUDAMINI DEBI AND ANOTUER (PLAINTIFFS) v. SARUP CHANDRA 
1872 3 ROY anp orngeRs (DereNDaNTS).* 
March 12. 


Suit PA Kabukat—Landlord and Tenant—Lakhiraj Land, Right of Zemindar to assess. 





A decree of a Civil Court in a suit (the plaint of which referred to s. 80 of Regula- 
tion I of 1819, and s, 10 of Regulation XIX of 1798, (1) which declared the right of the 
xemindar to assess rent on land not proved to have been held ander a grant prior to Ist 
December 1790, is sufficient to establish the relationship of landlord and tenant between 
the zemindar and the party aguinst whom the right of assessment was declared. 


<Baboos Rames Chandra Mitler and Hem Chandra Banerjee for the appellants, 
z Baboo Bacharam Mookerjee for the respondents, 


. Tee facts and the arguments in this case fully appear in the judgment of 
the Court which was delivered by 


Kemr, J.—The plaintiff in this suit, special appellant before us, sued the 
defendant, special respondent, for a kabuliat for three years, namely, from 
the year 1277 to 1279 (1870 to 1872), at a jumma of Rs. 66-12, The 

. plaint sets forth that the plaintif had obtained a decree in the Civil Court, 
declaring that the land of the defendant, which the defendant alleged to be rent- 
free land, formed part of the plaintiff's mâl land; that the decree of the Court 
declared them liable to pay rent to the plaintiff; and that the defendant was 
entitled to keep these lafids only on the footing that he paid rent to the 


* Special Appeal, No. 808 of 187 Thy from adecree of the Additional Judge of Hooghly, 
dated the 22nd April 1871, affirthing a decree of the Moonsiff of that district, dated the 


$ 20th Februfry 1871. 
® 


5 ; 
(1) See Harihar Mukhopadya x Madab Chandra Babu, ante p, 566. 
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plaintiff. The answér of the defendant was, first, that the relationship of 1872 
landlord and tenant did not exist betweem the plaintiff and defendant i in this Sriatatr Sau- 
suit, and, with the written statement of the deféndant, a Bengali translation SAR DEB 


of a decision of this Court in the case of Madhab Chandra Bhadory v. Mahi- Sanur CEAR- 
ma Chandra Mazumdar (1) is putin. The second and last ground %f the ¢ í 


(1)- Before Ar? Justice Loch and Mr. 


r 


in respect of those lands, The provisions 


Justice Mitter, _, ofa 9, Regulation XIX of 1798, appear 
~ „tọ us to be decisive on this point That 
The 26th September 1869. ‘section runs as follows :—“ The rules in the 


MADHAB CHANDRA BHADORY cove 


oF THE DEFENDANTS) v. MAHIMA 
OHANDRA MAZUMDAR (Prarnrirr.)* 


Baboo Anang Gopal Palit for the appél 
lant, 


Baboo Narendra Nath Ckatierjes for the 

_ respondent, 

~ 

‘Mrrrer, J.—The plaintiff in this case, 
having obtained a decree against the defend- 
ant for the resumption of certain invalid 
lakhiraj lands under the provisions of 
s. 80, Regulation I of 1819, brought the 
present suit for a kabuliat In respect of 
those lands in the Court of the Deputy Col- 
lector of Khoolneah, We are of opinion 
` thatthe Deputy Collector had no jurisdiction 
to entertain this auit, It is admitted that 
the defendant has never attorned to the 
plaintiff, and it is also admitted that there 
has been no contract between the parties on the 
strength of which it can beheld that the 
relation of landlord and tenant has been 
established between them. Under such oir- 
cumstances, it is clear that a suit for a 
Kabuliat would not liein the Revenue Courts, 
cl. 1, s. 28, Act X of 1859, being appli- 
_ cable to cases between landiord and tenant 
only. It has been contended that the decree 
for resumption ought to be considered as 
sufficient to convert the defendant into a 
tenant of the plaintiff. But this contention 
is altogether erroneous. That decree merely 
declared that the lands in question were 
liable to be assessed with revenue, and it 
could not have possibly determined that 
the defendant was a tenant of the plaintiff 


preceding section are to be held applicable to. 


~‘the lands specified in s. 6, with this difference 
that the proprietor, farmer, dependent tajook- 
dat, or officer of Government to whom the 
revenue may be payable, shall ascertain 


the produce of the land, withont subject- | 


ing the,grantee to any expense, and sub- 
mit the accounts of it to the Collector, 
who shall fix the revenue to be paid from 
the lands in perpetuity, reporting the 
amount for the confirmation of the Board 
-of Revenue, who are empowered, in cases 
in which it ghall appear to them proper, 
to increase or reduce the amount, If the 
proprietor shall agree to pay th® revenue 
required of him, he and his heirs and suc- 
cessors shall hold the lands as a dependent 
talook subject to the payment of such 
fixed revenue for ever.” It is clear from 
these provisions that the revenue assessable 
upon invalid lakhiraj lands below 100 bigas 
must be fixed by the Collector subject to 
the confirmation of the Board of Revenue, 
and it is only after the proprietor of the 
lakhiraj lands has agreed to pay the revenue 
thus fixed that he is to be considered as 
a dependent talookdar entitled to hoki his 
talook from generation to generation sub- 
ject to the payment of that revenue. 
There can be no doubt that the relation 
of landlord and tenant cannot come into 
existence until the Iakhirajdar haa con- 


sented to pay the revenue fixed by the® 


Collector, and it is therefore clear that the 
plaintiff ought to have edopted the course 
preseribed by the section above quoted, 
instead of bringing this suit‘for a kabuliat 
under cl. 1, s. 28, Act X of 1859, 

It has been ar that the provisions of 
8s. 9, R tion XIX of 1798, are not 
applicable to this case, inasmuch as the 


* Bpocial Appeal, No. 1094 of 1869, froh a decree of the Additional Judge ofJessore, 
dated the 17th February 1889, reversing a decree of the Deputy @llector of Khoolneah, 


dated the 20th July 1867. 


138—a > 


84 


1872 


‘ 
BENGAL LAW REPORTS, [VOL. VIII 


written statement is that the lands in dispute are sandy and patit (waste), and 


Srimatr Sau- that the rates claimed are, with refefence to the quality and circumstances of 
DAG DEBI the land, excessive. The first Court, the Moonsiff of Hurreepal, holda that the 
Sarur Craw- decision of the High Court in Madhab Chandra Bhadory v. Mahima @handra 


DRA Ror. 


Mazifndar (1) is in point, and that the relationship of landlord and tenant does 
not exist between the plaintiff and defendant. He therefore dismissed the 
plaintiff's suit. On appeal the Additional Judge of Hooghly, Mr. Wauchope, 
sifys that it has been ruled that a suit for a kabuliat will not lie against a ryot, 
unless he has a right of occupancy ; that the defendant in this case is the holder- 
of resumed rent-free lands, and it is not pretended tRat he ever paid rent. The 
judgment of the lower Court was therefore affirmed, and the plaintiff’s appeal 
disnfissed. In special appeal it is contended that it having been declared by 
a competent Court that the lands in dispute are mâl and that the defendant 
has no right to hold them as lakhiraj, a suit for a kabuliat fixing the rate of 
rent at which defendant ïs to hold will lie. The Courts below are in error in 
holding that such a guit will not lie. 

Baboo Hem Chandra Banerjee, who appears for the special appellant, has 
called our attention to several decisions of the Court, viz., Rani Shama 
Sundari Debi v. Sital Khan (2), Madhusudan Sagory v. Nipal Khan (3), 
and Rohini Nandan Gosain v. Ratneswar Kundu(4). The only decision 
that at all militates against these decisions is the decision upon which the lower 
Courts have relied. That decision was passed by Loch and Mitter, JJ. 
Now one of these learned Judges in a decision subsequently passed by him, 
in Rani Shama Sundari Debi v. Sital Khan (2), in which he sat with 
the late Norman, J., thought proper, in recording ® separate judgment, 
to mention that the case then before the Court, that is to say, the case heard 
by Norman and Loch, JJ., was not on all fours with the judgment passed 
by Loch and Mitter, JJ. in Madhab Chandra Bhadory v. Mahima Chandra 
Mazumdar (1). The learned Judge says that he agrees with the special ap- 
pellapt’s pleader that it is not on all fours with that judgment, and he goes on 
to say that in that case there could be no doubt from the form of the plaint that 
the plaintiff distinctly claimed the land as part of his talook, and that the 
defendant was holding under an invalid lakhiraj title, and he prayed to be 


Court which passed the decroe under 
s. 80, Regulation IL of 1819, declared that 
the lands in question were alienated as 
lakhiraj subsequent to the Ist December 
1790. But the answer to this argument is 
very plain. In the first pjece, we are bound 
to take the decree as it stands, and we have 
nothing to do with the reasons ugon which 
the judgment which led to that decree was 
based. And in the next place, it is perfectly 
clear thd®, if the lands in question were 
really alienated as lakhiqaj subseguent to the 
1st December 1790, the Court which passed 


that decree had no jurisdiction to pass it 
under the provisions of s. 80, Regulation I 
of 1819. 

Holding this view of the case, we are of 
opinion that the proceedings held by both 
the lower Courts ought to be set aside for 
want of jurisdiction, and the plaintifi’s suit 
dismissed with costs in all the Courts. 

(1) Ante, p. 88. 

(2) Post, p. 85. 

(8) Post, p. 87. 

(4) Post, p. 89. 
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nllowed to assess it as part of his talook, and obtained a decree to assess it ns 


85 


1872 


such, and it is therefote clear that it was®not a case which came under 8. 80, 8RIMATI SAU- 


Regulation II of 1819, but was one which couldbe tried by the Civil Courts, ? 


aani Desi 


or under s. 28 of Act X of 1859. Now, in the case before us, it ig very Sanur Cuan- 


clear that, although there is mention in the plaint in the resumpti&n suits ¢@ 
of s. 80, Regplation IL of 1819, as well as of s. 10, Regulation XIX 
of 1798 (1), the prayer of the plaint and the object of the suit werg to have 
it declated that these lands were the mål lands of the plaintiff's zemindari, dnd 
that the allegation of the defendant that they were Jakhiraj lands was false. 
The suit was in substance for a declaration that the lands were mâl; that the 
plaintiff, the zemindar, was entitled to assess these lands, and that the defend- 
ant’s allegation that they were rent-free lands was false. The first Court found, 
and the Judge on appeal has confirmed that finding, that the defendant had 
wholly failed to prove that these lands were held by him under a grant created , 
before the 1st of December 1790. The lands were therefore declared to be 
mål, and liable to assessment. In the decision in Rani Shama Sundari Debi 
v. Silal Khan (2) passed by Norman and Loch, JJ., which was subse- 
quent to the decision in Madhab Chandra Bhadory v. Mahima Chandra Ma- 
zumdar (3) above referred to, and in which Loch, J., took a part, it is 


1) Seo Harihar M: av. Madhab 


Chandra Baboo, ante, p. 566. 


(2) Before Mr. Justica Norman, Offy. Chief 
Justice, and Mr. Justice Loo 


The 8rd May 1871, 


RANI SHAMA SUNDARIDEBI (Pram 
AL KHAN AND OTHERS 


TIFF) v. SIT. 

(DEFENDANTS).* 

Baboos Mohini Mohan Roy and Srinath 
Das for the appellant. 

Baboo Pitambar Chatierjes for the respon- 
dents, 

Norman, .J.—This is a suit for assess- 
ment of rent and for a kabuliat in respect 
of certain lands formerly held as lakhiraj, 
and in respect of which a decree in a suit 
gor resumption was passed in 1862 declaring 
them liable to be assessed to the payment 
of rent, and the plaintiffs right to assess 
such rent. ‘The decree in that suit is in evi- 
dence, It recites the substance of the plaint, 
which stated that, as the defendant held the 
lands now in question as invalid Jakhiraj, the 
plaintiff brought his suit to resume and 
assess the lands as appertaining to the talook 
belonging to the plaintiff. The lower 
Courts have dismissed the plaintiffa suit, 


holding that a decree in a resugption suit 
under Regulation II of 1819 cannot create 
the relation of landlord and tenant between 
the parties, and therefore that this suit will 
not lia They refer to a decision of the 
High Court in the case of Madhab Chandra 
Bhadory v. Mahima Chandra Mazumdar (a). 
From that decision there has been an appeal 
to this Court, 

In determining the question of. the liabit- 
ity of the defendant, who continued in 
possession after the decree in the former suit, 
to pay rent to the plaintiff, after, notice 
under s. 18 of Act X of 1859, we must see 
what is the nature of the right which the 
defendant has in the lands in question. 
Now, on referring to the decision in Madhab 
Chandra Bhadory v. Mahima Chandra 


Mazumdar (a), and Regulation XIX of 


1798, 88. 6 and 9, it appears very clearly 
that, where lands not exceeding 100 bigas, 
alienated by a grant made prior to 1st of 
Decamber 1790, are resumed under Regu- 
lation II of 1819, they become liable to 
payment of revyénue; and thereupon the 
revenue assessable on such lande belongs to 


(8) Antep. 88. 


* Special Appeal, No, 2549 of 1870, fram a decree of the Judge of Moorshedabad, dated 
the 22nd September 1870, affirming a decree of the Moonsiff of that district, dated the 
29th June 1870, e 


(a) Ante, p. 83. 
e 


pra Roy. 
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1872 said, that a decree in a suit declaring the right of the zemindar to assess rent 


Sroratr Bav- on land held under a grant fuben to the lst of December 1790 esta- 
DAMINI Dept 


the person responsible for the discharge 
» of the ævenue of the estate. The land ad- 
judged to be subject to the payment of re- 
venue is to be considered as an independ- 
ent ialogk. 8.9 shows how the revenue 
is*to to be assessed on resumed lands under 
such a grant, The produce is to-be ascer~ 
tained by the proprietor to whom the reve- 
nue is payable, who is to submit the account 
of it to the Collector, and the Collector is to 
fix te revenue to be paid from the lands in 
perpetuity reporting the matter for the con~- 
firmation of the Board of Revenue. If the 
e proprietor agrees to pay the revenue requir- 
ed of him, he and his heirs and successors 
are to hold the lands on payment of such 
fixed revenue in perpetuity. It is clear, 
therefore, that a decrees for resimption 
of lakhiraj lands held under an invalid 
grant prior to 1st December 1790 docs not 
vest the proprietary right in the gemin- 
dar who resumes, or make the former lakhi- 
rajdar liable to the payment of any rent. 
That is substantially the decision in Madhab 
Chandra Bhadory v, Mahima Chandra Wa- 
zumdar (a). 

But where grants for holding lands ex- 
empt from payment of revenne have been 
made since 1st December 1790, and the per- 
son who succeeds to the proprietary right in 
the estate acting under the authority of the 
10th s. of Regulation XIX of 1798 takes 

e Possession and dispossesses the grantee of his 
proprigtary Tight, he is authorized and re- 

. quired to collect the rents from such lands 
at the rate of the pergunna. If, therefore, 
a decree in a suit declaring the right of the 
zemindar to assess rent on lands held under 
grant subsequent to lat December 1790 is 
‘wade, that decree establishes, as between the 
person in possession of such land and the 
zemindar, the relation of landlord and tenant. 
Then comes the question whether, in the 
present suit, this invalid lakhiraj was lakhi- 
raj falling within the description of land 
held as rent-free.under a @ant prior to Ist 
December 1790, or whether it falls within 
the class of cases where the lakhirafdar held 
under an invalid grant made subsequent to 
Ist Decamper 1780, Now, by the decree in 


(a) Ante, p. 88, (8) Post, p. 87. 


the resumption suit, the land is adjutiged as 
liable to ‘be assessed to the payment of rent 
upon the grounds stated by the plaintiff in 
his plaint. Therefore thesdecres on the face 
of it shows that it was adjudged that the 
land was part of the mdi estate of the ze~ 
mindar. 

Arnsiie, Jẹ in a decision which has bean 
very recently passed in the case of adhu- 
sudan Sagory v. Nipal Khan (b), has 
pointed ont that, before the decision in 
the case of Sonatun Ghose vw. Moulvi Abdul 
Farar (c), resumption suits taking the 
form of suits under Regulation II of 1819 
were usually brought by zemindars to 
establish their right to ossess rent upon 
invalid lakhiraj land, whether such land was 
held under grants prior or subsequent to 
1st December 1790, He says:—"I do not 
think that we can hold all such decrees to be 
void, or that we are bound to hold that the 
existence of a decree under Regulation IT 
of 1819 establishes that the grant resumed 
was of earlier date than lst December 1790, 
Granting that the Courts acted under a 
mistaken view of the law, we cannot assume, 
for the purpose of making those decrees 
technically good, a state of facts which in 
many cases is contradicted by the state of the 
records.” I entirely concur with Ainslie, J., 
in thinking that the mere fact of a reference 
to Regulation II of 1819, or that the pro~ 
cedure under Regulation IL of 1819 was 
adopted in part, does not show that the 
suit was a suit for lakhiraj land under a 
grant prior to the Ist December 1790. 

In the present case, so far as I can see, 
there is nothing to lead to the inference that 
any grant prior to 1st December 1790 was 
ever set up by the defendant. If there is 
any doubt about it, I should be willing to 
remand the case to the lower Court, in order 
that an issue on that point might be tried. 
But I think there can be no reasonable doubts 
that this was not Inkhiraj land falling 
within the meaning of as. 6 and 9 of 
Regulation XIX of 1798. I entertain no 
doubt in my mind, as a matter of fact, that 
in this case the grant set up must have been 
subsequent to December 1790, and therefore 
thé defendant had no right to hold as an 


(c) B. L. R., Supl. Vol, 109. 
e 
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blishes between the zemindar and the holder of the land, the relationship of 1872 
landlord and the person liable to pag rent to such landlord. We have Srmatr SAU- 
already shown above that in the resumption. suit the land was adjudged PATNI Deni 
liable*to be assessed with the payment of rent, The decree on the Sanur Ortan- 
face of it shows that the lands were adjudged to be mâ? lands ef the , pra Roy: 
plaintiff, special appellant, and that the defendant is only entitled to 

occupy these lands on payment of rent tothe zemindar. The present suit ° 

is brought to have that rent assessed and for a kabuliat for a period” of three 

years. We think that, under the rulings in Rani Shama Sundari Debi v. 

Sital Khan (1), MadhBuden Sagory v. Nipal Khan (2), and Rohini ` 


independent talookdar, and to, have the rev- 
enue assessed under Regulation XIX of 
1798. The suit was properly brought under 
Act VIL of 1869 (B.0.), and ought to be 
remanded under that Act. The appellant 
will get the costs of this appeal. , 

Loon, J.—I propose to add a few words 
to the judgment of the Chief Justica, as I 
was one of the Judges who passed the judg- 
ment in Madhab Chandra Bhadory v. Mahima 
Chandra Masumdar (a), 

The special appellant has pointed out to 
us that the case now before the Court is not 
on all fours with that judgment; and J agree 
with him. We held in that case that, where 
proceedings have been taken under the pro- 
visions of s. 80, Regulation IZ of 1819, 
all such proceedings were proceedings for 
resumption of lands admittedly held under 
invalid Iakhiraj titles prior to December 
1790; and that lands which are resumed 
under that law should be assessed as pro- 
vided for by the old Regulation of 1798. 
But in the present case there can be no 
doubt from the form of the plaint that the 
plaintiff distinctly claims the land as part 


of his talook, and that the defendant was, 


holding under an invalid lakhiraj title ; and 
he prayed to be allowed to assess it as part 
of his talook; and obtained a decree to assess 
it, as sneh, It is therefore clear that this 
was not a case which came under s. 80 
of Regulation II of 1819; but waa one 
which could be tried by a Civil Court, or 
under s. 28 of Act X of 1859. : 

I think, therefore, there is no ground for 
saying in this case, as the lower Courts have 
done, that the suit for assessment is barred 


by anything that has been stated in the 
judgment in Madhab Chandra Bhadbry v. 
Mahima Chandra Mazumdar (a). And I 
concur in the order proposed by the Chief 
Justice that the case should go back for 
trial upon the merits. The appellant will 
have his costa in the appeal. 


(1) Ante, p. 85. 
(2) Before Mr. Justice Ainslie and Mr. 
Justice Paul. ` 


The 25th April 1871. 
. 


MADHUSUDAN SAGORY AND OTHERS 
(PLAINTIFFS), v., NIPAL KHAN axp 
OTHERS (DEFENDANTS. )* 


Baboos Rames Chandra Mitter and Girish 
Chandra Mookerjee for the appellants, 
Baboo Durga Das Dutt for therespondents. 
Asire, J.—The plaintiff sues to obtajp 
from the defendant a kabuliat for certain 
lands which were resumed as invalid lakibraj 
under a decree dated 14th March 1862, 
The defendant denies that the relation of 
landlord and tenant exists. Both the Courts 
below have based their decision dismiss- 
ing the suit on a ruling of this Court in 
Madhab-Chandra Bhadoryv. Mahima Chan- 
dra Mazumdar (a), in which it was held 
that, when land is resumed as invalt 
lakhiraj under s. 80, Regulation II of 1819, 
the proper procedure for assessing it is that 
laid down in a. 9, Regulation XIX of 1798. 
The plaintiff appeals specially and contends 
that the resumpfion decree was not made 
under s. 80, Regulation II of 1819. 
Appayntly in the case cited, the decree 


» Special Appeal, No. 1967 of 1870, from the decree of the Additional Judge of Nuddea, 
dated the 18th August 1870, affirming’ a decree of the Deputy Collector of Meherpore, 


dated the 26th Alay 1870, 


{a) Ante, p. 88, R 
e 
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Nandan Gosain v. Rameswar Kundu (1), such a suit will lie under the pro- 


. 


v. è 
Barur Crax- purported to have been made under the 


DRA Roy. 


particulgr Regulation, though from the 
terms of the judgment it was attempted 
to be shown that that Regulation did 
not really apply. The Court remarked that 
they were’ bound to take the dearee as it 
stood, and had nothing to do with the 


_ reason on which the judgment which led to 


that decree was based. It was also observed 
that, if the Iands in question were really 
alicnaged as lakhirnj subsequently to the 
Ist December 1790, the Court which passed 
the decree had no jurisdiction to pass it, under 
the provisions of s, 80, Regulation I of 1819. 

In the present case, there is nothing on the 
face of the decree to show that it was made 
under Regulation II of 1819, and it is fur- 
ther urged that the plaint in the suit was not 
framed as a plaint under that Regulation. 
The plaintiff contends that the Court made 
the decree under the general powers of the 
Court to hear and determine civil suits. On 
the other hfnd, it is admitted that the Court 
adopted a procedure which is only sanctioned 
in the special cases provided for by s. 80, 
Regulation IX of 1819, and from this it is 
argued that the decree was made under that 
Regulation. This inference is not ono which 
must of necessity be drawn. But even if I 
thought myself bound to také this decree as a 
dgpree made under, 80, Regulation I of 1819, 
1 could not’concur in holding that this would 
of itself fix the date and character of the 
grant resumed, and determine the procedure 
to be adopted for assessing the lands. It 
must be borne in mind that, up to the 
Full Bench ruling in Sonatun Ghose v. Moulvi 
Abdul Farar (a), decided on 25th January 
1865, it was supposed that all resumption 
suits were triable under s, 80, Regulation II 
of 1819 (č). Three out of seven Judges who 
sat at the hearing of that case maintained 
this view of the law, and the contrary view 
was only affirmed by a majority of one. 
Therefore, I do not think that we can infer 
from the form of a decree gf earlier date 
than 1865,: even when professedly made 
under Regulation II of 1819, that ¢he re- 
sumed grant was of earlier date than Ist 
December g. Consequently, when the 


(a) B. L. R., Supl. Vole 109. , 
(8) Seo per Loch and Seton-Karr, JJ., in 


. 


nature of the title set aside is not® stated 
on the face of the decree, we are entitled 
to look to the judgment (and record if neces- 
sary) to ascertain it. If we do so in the 
case in hand, we find that it was not alleged 
by the plaintiff, or shown by the defendant 
that the grant resumed by the decree was 
in existence prior to 1st December 1790. 
Although the Full Bench decision deter- 
mines that decrees cannot properly be made 
under Regulation Il of 1819, for the re- 
sumption of grants ef later date than Ist 
December 1790, it certainly did not, and 
could not lay down that decrees had never 
bean made as under that Regulation for the 
resumption of such grants;—the contrary 
was admitted. Ido not think that we can 
hold all such decrees to be void, or that we 
are bound to hold that the existence of a 
decree under Regulation II of 1819 establish~ 
es that the grant resumed was of earlier date’ 
than ist December 1790. Granting that the 
Courts acted under n mistaken view of the law, 
we cannot assume, for the purpose of making 
those decrees technically good, a state of , 
facta which in many cases is contradicted 
by the records. We must take the decrees 
as we find thom, and as doubtless they were 
intended to be, as establishing resumptions 
of the particular tenures found existing in 
each case, whether they were created before 
or after 1st December 1790. IE tho decrees 
can be impeached and set aside, well and 
good ; but if they cannot, or so long as they 
are not set asido, we must take them to be 


_ binding as they stand, and not resort to a 


fiction contradicted by the recorda, and as- 
sume that they establish what, in the view of 
the law taken when they were passed, they 
were never intended or supposed to establish. 
If the resumption decree now before us pro- 
fessed to be a decree under Regulation IL of 
1819, I think we should be obliged to refer 
the case to a Full Bench; but as I have al~, 
ready said, it does not, on the face of it, 
appear to be anything but a decree made in 
the exercise of the ordinary jurisdiction of 
the Court, 


C1} Pest, p. 89. 


Khelatchunder Ghose v. Poornochunder Roy, 
2 W. R., 288 at p. 269. 
a 
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We therefore reverse the decision of the lower Court, and remand this case 
to be tried on the merits. Costs to follog the result. 


e. 

It is true that the Court did adopt a pro- 
cedure only applicable to suits under the 
special law; bug as the decree does not 
show that it was made under that law, and 
therefore, according to recent construction 
of the law, wrongly made, I think we are 
bound to presume that it was rightly made; 
and, if we are to qualify facts to suit our 
‘views of the law, that it should be treated 
as a decree on confession of judgment, which 
substantially it was, as soon as the defendant, 
in answer to the notice to disclose his title, 
failed to show any grant earlier than Ist 
December 1790. At any rate, error in pro- 
cedure in the trial does not per se render 
void a decrea, which on the face of it is one 
which the Court was competent to make. 
Taking this, then, tobe a good decree for 
-the resumption of lakhiraj land held under 
a grant of later date than 1790, made in the 
exercise of the ordinary juriediction of the 
Court, I hold that the plaintiff is entitled 
to recover the rents of the resumed land, 
and to institute a suit under cl. 1, s. 28, 
Act X of 1859, for the determination of the 
rata of rent to be paid and to obtain a 
kabuliat accordingly. In this view, I 
would remand the case to the first Court for 
trial on the merits. 

The appellant should get the costs of this 
Court and of the lower Appellate Court, 


costs in the first Court being left as costs in 


the suit. 

Pavx, J.—I agree with Ainslie, J., in 
holding, for the reasons assigned by him 
and under the circumstances of this case, 
that no presumption arises that the decree 
of March 1862 was passed under the provi- 
sions of Regulation II of 1819, 

The plaintiff in his plaint, filed in the 
suit in which the last mentioned decree 
yas made, stated that the defendant was 
holding the lands in dispute under a pre- 
tended” lakhiraj title, without specifying 
whether that title was alleged to be anterior 
ot posterior to 1790, and prayed for the 
resumption of the lands so held. In the 


* Special Appeal, No. 2281 of 1870, from 


ais e 
Decision reversed and case remanded. 


judgment, on which the decree of March 
1862 is based, it is found ‘tlt the 
defendant had not proved that this alleged 
lakhiraj existed prior to 1790. Under these 
circumstances, it cannot be contended either 
that the plaintiff admitted or the defendant 
substantiated the existence of the alleged 
lakhiraj prior to 1790. 

Having regard to the silence of the plaint 
and decree in the resumption suit, with refer- 
ence to Regulation II of 1819, it world ba 
unfair and unreasonable to infer, merely 
from the reference made to the Collector, 
with a view to ascertain the validity or 
otherwise of the lakhira} title pleaded, that 
the proceedings in which the decree of 
March 1862 was pronounced were taken 
onder Regulation II of 1819. The decree 
of March 1862, as it appears to me, was 
one for resumption passed in a suit ip which 
there wos no admission of the existence of 
the defendant's alleged lakhiraj prior to 
1790, and it is final between the parties, 
The result of such finality is that the plain- 
tiff is entitled to assess the lands in the 
posseasion of the defendant, and his snit 
is consequently maintainable, 

I concur in the propriety of the ordor 
made by Ainslie, J. 


(1) Before Mr. Justice Kemp and Mr, | 
Justice Glover. °* 


The 4th April 1871. 


ROHINI NANDAN GOSAIN, ano 
OTHERS (Prarsrters) vo, RATNISWAR 
KUNDU arD ornERs (DEFENDANTa.)* 


Baboo Ashwosh Dhur for the appellants, 


Baboos Krishna Sakha Mookerjes and 
Ambita Charan Banerjee for the respondent8, 


Kear, J.—This was a suit under tho 
provisions of al 1, s. 28, Act X of 
1859, for determination of the rates of 
rent and for the delivery of a kabuliat. 
The first Court $ave the plaintiff a decreo 
apparently not for the sum claimed, but for 
asmallé sum, namely, for Ra, 17-2-10. 


a decree of the Officiating Judge of East 


Burdwan, dated the 25th July 1870, reversing a decree of the Deputy Collector of that 


istrict, dated the 26th Fabruary 1870. 
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No question or plea as to the jurisdic- 


Sriati Sav- tion of the Court was raised either in hg 
DANNI Desi first Court og in appeal to the Judge, b 


Baror. Caas- 


DRA Roy. 


the Judge, without going into the case at 
all, holds that the decision in Afadhab Chan- 
dra Bhadory v. Mahima Chandra Masum- 


è dar (a) is on all fours with the present case. 


He, therefore, decreed the appeal and reversed 
the decision of the Deputy Collector. 

In specifl appeal it is contended that the 
Judge ought not to have raised the point of 


_ jurisdiction, when it was not raised in the 


Court of first instance or in appeal; 2ndly, 
that the Judge ought to have held that the 
resumption decree was conclusive evidence of 
the right of the plaintiff to demand rent from 
the defendant, and also of the relationship 
of landlord and tenant; and, 8rdly, that the 


* precedent quoted by the Judge is not appli- 


cable to the circumstances of this case. 

We think that the Judge was right in 
raising the question of jurisdiction, although 
not raised in the first Court or in appeal; 
but on the 2nd and 8rd grounds we differ 
from the Judge. It appears that the plain- 
tiffin this case sued to have 18 higas 1 
kata of lafa declared to'be má? and apper- 
taining to his zemindari, We may observe 
here, before proceeding further, that the suit 
to have this land declared md? was origin- 
ally brought by the zemindar; that subse~ 
quently the plaintiff as patnidar stands in 
the shoes of the zemindar; that the decree 
was passed in the absence of the defendant 
who did not appear, and the plaintiff proved 
that the land was md; and therefore it was 
ordered that a decree should issue in favor 


© of the plaintiff, and that it be held that the 


land w® the mål land of the plaintiff. On 
obtaining this decision the plaintiff row 
comes in for a deolaration of the rates of 
rent to be paid by the defendant, and for 
the delivery of a kabuliat at these rates, 

ing the sum of Ks, 86-6 as tho 
fair and proper rate to be charged, and 
demanding a kabuliat at that jamma. The 
first Court did not giva the plaintiff a decree 
for what he asks, but for the lesser sum of 
Rs. 17 odd annas, Whether, under the 
Fall Bench Ruling, this dedion will stand 
or not, it isfor the Judge to decide if it 
is raised before him, 


. 
s 
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With reference to the ruling in Afadkab 
Chandra Bhadory y. Mahima Chandra Ma- 
sumdar (a), we think that that decision does 
not apply to the cirumstances of the pre- 
sent case, It is clearly mentiofed by 
Mitter, J., in that decision that the plain- 
tif in that case obtained a decree under 
the provisions of s. 809 Regulation II 
of 1819. In the present case, the decree 
was not passed under that section; the 
decree was simply to the effect that tho 
lands in suit Were the mdi lands of the 
plaintiff. 

We may observe further that there is a 
decision of the late Sudder Court of the 
18th July 1861, Raikes and Trevor, JJ., 
which applies precisely to the circumstances 
of this suit, and in which those learned 
Judges held that the provisions of cl. 1, 


. & 28, and s. B1 apply; that the zemindar or 


patnidar, as in this cage, was entitled to bring 
a suit for determination of rates and delivery 
of a kabuliat, We also fail to see how it can 
be argued in the face of the decision which 
distinctly declares the defendant’s lands 
to be the md? lands of the plaintiff that the 
plaintiff is not entitled to rent for these mdi 
lands, His only remedy was to have the 
rates at which he is authorized under s. 10, 
Regulation XIX of 1798, to collect the 
rents determined, and to obtain a kabuliat 
according to such rates as may be found to 
be fair and equitable; and, to enable him to 
do so, the only course open to him was that 
which he has pursued, namely, to sue in the 
Collector's Court, under cL 1, s. 28 of 
Act X of 1859, to have it determined what 
are fair and equitable rates payable on the 
land, and for delivery of a kabuliat at those 
rates. . 

We therefore remand the case for the 
Judge to try it ou the grounds raised in the 
first Court, and also to take into considera- 
tion, if necessary, whether under the Full 
Bench Ruling, and with reference to the 
claim having been made for a kabuliat at a 
fixed jumma of Rs. 86-6, and the Court 
of firat instanco having decreed the deli- 
very of a kabuliut for a lesser sum, namely, 
Rs, 17 odd annas, the suit of the plain- 
tiff is liable to dismissal or not, 

Costs to follow the result. 


(a) Ante, p. 8B, 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Hitter, 


MUTU (Puram) v. VEERAPAH CHETTY (DarexpDanr.)* ¢ 


Appeal—Burmah Recorder's Court-—~Value of Suit—Act XXI of 1868, s, 27. 


e 

Tue question in this case was whether an appeal lay to the High Court 
from the decisions of the Recorder of Rangoon under s. 27 of Act XXIof . 
1868, where the plaintiff valued the timber for which he was suing at 
Re. 1,590; but valued the appeal at Rs. 3,100. h 

Mr. Fergusson, on behalf of the respondent, took the preliminary objection that 
no appeal lies in this case, since the value of the timber, as stated in the plaint è . 
itself was under Rs. 3,000. There is no appeal in such a case under s. 27 
of Act XXI of 1863. 


‘Mr, Ingram for the appellant.—An appeal lies because the plaintiff has a 
right to put his own valuation upon his goods. The question is not what the 
real value of the thing is, but what the plaintiff values it at. It gould be 
detrimental to the public revenue if it were held that the plaintiff could not put 
his own valuation upon the subject-matter of his suit. 


Covou, C. J.—I think no appeal lies in this case. Under s. 27, Act XXI 
of 1863, the value of the suit must exceed 3,000 rupees before an appeal can lie. 
The suit is stated to be a suit to establish the plaintiffs right to a quantity of 
timber, and at the conclusion of the plaint the plaintiff says that he now brings 
a regular suit to establish his right to the said property. It was brought 
under s. 246, Act VIL of 1859. Thereis no claim for damages, and he e 
soya that the timber was valued at 1,690 rupees. That therefore4s the 
amount or value according to his own statement of this suit; and be cannot, 
by valuing it at 3,100 rupees, when his own statement shows that the value is 
only 1,690 rupees and the difference is made up by damages which he does not 
claim in the suit, obtain a right of appeal to this Court. We reject the 


appeal with costs (1). 


* Regular Appeal, No. 184 of 1871, from a decree of the Recorder of Rangoon, dated the 
29th May 187L 


° 
(1) See The Burma Courts Act (VII of 1872), 5. 42. 
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Before Mr, Justice Kemp and Mr. Justice E, Jackson. 


1873 UTSHAB NARAYAN CHOWDHRY AND ANOTHER (PLAINTIFFS) v. CHITTRA 
Jany. 29, RAKA GUPTA AND ANOTHER (DEFENDANTS).* 


3 Regittration Act (XX of" 1868), 8. 55—Specially registered Bond—Summary Decree set 
aside no Bar to Regular Suit—Cause of Action. ° 


P 5 
A decrte obtained by the plaintiff upon a specially registered bond under Act XX of 
1866, and set aside under s. 65 of that Act, held not to bar a regular suit upon the bond. 


On the 17th April 1871, the following plaint was fled in the Court of the 
Sudordinate Judge of Fureedpore :— 
Uighab Narayan Chowdhry and Madhusudan Chowdhry, plaintiffs, v, Srimati Chittra 
Raka Gupta, widow of the late Ram Narayan Mazumdar ond Umakant Mazumdar, a 
co-debtor and a colluding party with the above defendant, defendants. 
=, de Suit to set aside a miscellaneous order of this Court, dated the 4th July 1870, by which 
the Gupta defendant, who is one of the two defendants, bound by a decree under s. 53, 
Act XX of 1866, has been released; to have the Gupta defendant declared liable under 
the tamassuk (bond) of the 9th Jaishti 1274 (22nd May 1867) connected with the decree 
aforesaid; and to obtain a decree for money on declaration of the Gupta defendant, and 
the undermentioned properties pledged by the said tamassuk as being liable for the same 
The claim ig laid at Rs, 6,827-8, or Rs, 4,250 principal, covered by tamassuk, plus 
Ra. 2,077, $ interest, 

The tamassuk adverted to was-registered under s. 52, Act XX of 1866, the date of re- 
demption was fixed for 25th Baisakh 1275 (5th May 1868), Subsequently we sued the 
two defendants in this Court under s, 58 of the Act quoted, and obtained a decree, The 
Gupta defendant then prayed for a review of judgment, but hor application was rejected, 
whereupon we executed the said decree, and in the execution case the Gupta defendant 
again appeared as an objector in collusion with the colluding defendants, when this Court 
released her from liability to the aforesaid tamassuk; in dissatisfaction of that order, we 
‘wppeal to the Judge of Zilla Dacca, who hes rejected the appeal, holding that there 
could not lie any appeal under s. 55 of the above mentioned Act, our cause of action, 

a therefore, has arisen from the date when the defendant was released from liability. 
We peg to file with this plaint our principal documents, vis., tamassuk, &o., as per list. 
* + + + * + * 





° ` The following order was passed by the Subordinate Judge of F'ureedpore :— 

“ To-day this plaint was laid before the Court, and was inspected in the pre- 
gence of plaintiffs’ pleader, Baboo Bisto Charan Roy. Now when a final decision 
is passed in execution of a decree by a Court, on the evidence adduced by both 
parties, under the authority given to it by s. 55, Act XX of 1866, there 
does not appear to exist any law or practice for bringing a fresh suit against such 
decision, As therefore the plaint does not disclose any proper cause of action, 
itis fit to be rejected*under s. 32 of the Code of Civil Procedure, Act VIL 
of 1859. In this view it is dered that this plaint be rejected, the plaintiffa 
bearing their own costs. 


> Regular Appeal, No. 190 of 1871, from a deoroe of tho Subordinate Jndgé of Fureed- 
pore, dated the 19th May®1871.~« 
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Against this order the plaintiffs appealed to the High Court. 


. .@ 
Baboos Srinath Das and Bhagabatti Charan Ghose, for the “appellants, 
contended that the suit. was not for a money-decree against the Gupta 
defendant, but for a decree for the sale of the properties pledged. The 
decree contemplated by ss. 52, 68, 64, and 65 of Act X of 1866 is a sim- 
ple money-deeree, and not the determination of any lien on property ; s. 65 
merely bars an appeal from an order passed by the Court executing a decree 
passed under s. 58 of the Act. As against the defendant Omakant Mazum- 
dar, the reasoning of the Subordinate Judge is wholly inapplicable. The order 
rejecting the plaint as against both the defendants is wrong. The suit ought 
to be remanded for trial on the merits. ° 


Baboo Grija Sanker Mazumdar, for the respondents, contended that the 
plaint was obscure and did not disclose any cause of action, He referred to 
Jugti Sahoo and another, Petitioners (1), and Kristo Kisshore Ghose v, Brojo- 
nath Mozumdar (2). 


Kemp, J. (after briefly stating the facts)—An appeal has been pre- 
ferred on the ground, lst, that the lower Court is wrong in holding 
that the Civil Oourts have no jnvisdiction in entertaining a suite for the 
enforcement of a lien on landed property mortgaged under a bond speci- 
ally registered under the Registration Law; and, 2nd, thats 55 of Act KX 
of 1866 is no bar to the entertainment of the present suit, 

There is much in this plaint which might be eliminated and this, the pleader 
for the appellants, Baboo Srinath Das admits, but substantially the prayer 
of the plaint is to have the defendants and more particularly the Gupta 
defendant declared liable and her property liable to sale for the liquidation of 
the debt secured by the bond of the 9th Jaishti 1274 (22nd May 1867), thatis 
to say, to make the property pledged liable for the debt. The bond was 
specially registered under the provisions of s, 52, Act KX of 1866 treads 
ss. 52, 58, and 55.) 

It appears that the plaintiffs obtained in the first instance a decree on this 
specially registered bond against both the defendants, Chittra Raka Gupta 
and Umakant Mazumdar. The Gupta defendant prayed for a review of 
judgment, but her application was rejected, and the plaintiffs executed their 
decree under the provisions of the latter portion of s. 53. Upon this the 
Gupta defendant again appeared as an objector, and the Court released 
her from liability under the decree under the provisions of s. őő. The 
plaint goes on to say that, in dissatisfaction with that order, the plaintiffs 
appealed to the Zilla Judge, and the Judge rejæcted the appeal, holding that, 
under the provision of s.55, no appeal would lie. ‘The pleader for the 

f e 
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(4) 6 W. R, Mls, 121 . (2) 6W. R, dy. Ref, 11. 
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1872 appellants, Baboo Srinath Das, admits that this was a right decision, and 
Ursnas Na- that no appeal lies from an order wnder s. 55, but the main contention in 
RATAN OOW- this case if whether, although under s. 65, the Gapta defendant has been 

À v released from liability under the decree, a regular suit will not lieďor the 

CAITTRA 

Raxa Gurra. Purpoge for which this suit has been mainly brought, stripping it of all sur- 
‘  plusage, namely, to enforce the lien of the plaintiffa under the bond as against 

.e the property pledged. As against the defendant, Umakan$ Mazumdar, it 
iseclear fhat the Subordinate Judge was wrong in rejecting the plaint, because 
there has been no order with reference to lien under s. 65 of Act XX 
of 1866. The pleader for the respondents is forced*to admit that there are 
no rulings of this Court governing the present case and that it is a new point; 
and ¢he rulings quoted by him appear to us to have no application whatever to 
this case. The first is the case of Jugti Sahoo and another, Petitioners (1). 

In that suit, in which L. 8. Jackson, J., was sitting alone, this point did not 
arise; he was pressed to give an opinion upon it, but distinctly refused to give 
one. The other case cited was that of Kristo Kisshore Ghose v. Brojo- 
nath Mozumdar (2), Peacock, O.J., and L. S. Jackson, J.; in which 
case those leamed Judges held that in applications to the Court under 
B. 58, Act XX of 1866, the Court ought not to summon the defendant, 
the intention of the Act being that the applicant should merely, on production 
of the obligation and the record daly signed, obtain a decree for the sum 
mentioned in the petition, or any less sum which may appear to be due, with 
interest and costs, and that it was competent to the Court, under a. 58, 
on a representation by the judgment-debtor after decree, to set aside the 
decree and stay or set aside execution., Therefore, as admitted by the pleader 
for the respondents, there are really no decisions of this Court touching on 
this point. i 

* Ie appears to us clear that the plaintiff is entitled to institute a regular 
suit, which he has done, to have the question tried, whether the property 
pledged in this bond is liable ,for the debt covered by the bond. All that 
s. 55 enacts is that the Court may, under special circumstances, set aside 
the decree obtained in a summary way by proceedings under the provi- 
sions of Act XX of 1866, and those sections of it which apply to specially 
registered bonds, and that there shall be no appeal against such orders; but 
%. 55 does not enact that a party shall not be entitled to bring a regular suit, as 
the plaintiffs have done in this case, to follow the property pledged to them and 
to make the said mortgaged property liable for the debt. 

As against the defendant Umakant Mazumdar, against whom the plaintiffs 
have obtained a money, decree, there can be no doubt that they are entitled to 
bring a suit to follow and make the property pledged liable for the debt; and 
as against the other defendaħt, the female defendant Chittra Raka Gupta, 
although under s. 55 of Act XX of 1866, she has, under special cir- 
cumstan®es, been declared entitled to have tho summary decree against her 


(1) 6 W. R., Mis, 191. < (2) 6 W. R, Civ. Ref, 11, 
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set aside and execution stayed, and although there is no appeal against such 1872 


an order, there is noting in the law to pgevent the plaintiffs from bringing a Ursnas Na- 


regular suit to establish the fact that the ogis defendant and her property ®^YAN Crow- 


are liable under the bond. Cates i 
Tn this view of the case we think that the Subordinate Judge was wrong in Raxa GUFTA, 
refusing to try this case, af 
We reverse his order and remand the case for him to try it on the. merits. A 
Costs to follow the result. ‘ 


Jackson, J.—The Suberdinate Judge in this case has rejected the plaint 
under s. 32, Act VIII of 1859, holding that it does not disclose any proper 
cause of action. I understand that he means by that to refer spegially 
to the words of the plaint which ask the Court to set aside the miscellaneous 
orders passed under s. 65 of Act KX of 1866, and to have the present 
defendants declared liable under the former decree. Bo far, I think, there ° e 
may be something in the order of the lower Court rejecting the plaint, on the 
ground that there is no cause of action to set aside these orders ; but it does 
not follow that the plaintiffs cannot now bring a suit to have the defendants, and 
the property pledged, declared liable under the bond. It may be a question 
hereafter, how far the former decision may bind the parties, but I am unable to 
say that, as the case stands, there is no cause of action. The orders passed under 
s. 65, Act XX of 1866, have to my mind the effect of altogether setting 
aside the decree which a person could, under the provisions of s. 63 of 
that Act, have obtained ina summary way. 8. 55 allows the Court which 
is executing the decree to stay execution, or to set aside execution altogether, 
but it does not appear to me that the effect of this is to prevent the plaintiffs 
from seeking their remedy in a regular suit, and although there is no appeal 
against an order passed under s. 55, there is nothing in the section to say thft 
the party is precluded from urging his rights in a regular suit. 

I therefore concur in reversing the order of the lower Court and remanding 
the case for trial on its merits. r 


- 


Before Mr. Justice Loch and Mr. Justice Ainslie. 


MUKANDI LAL DUBEI anp ornens (PLarerirrs) v. L. Q, CROWDY anv anornek 1872.0 
(DerenDANTs).* Feby, 22. 
Gesipa Right of —Ryot—Act X of 1859, s. 6—Act VII of 1869 (B. C.), 8 6. 
From 1824 to 1882 the defendant held certain lands as cultivator; from that year to 


1889 he obtained a lease from the zemindar, of the vitiage in which the lands 
were situate; from 1889 to 1848, he continued Pi hold these lands as cultivator; 


* Special Appeals, Nos. 790 and 791 of 1871, from the decrees of the Judge. of Bhagul- 
pore, dated the 10th April 1871, reversing the decrees pt the Subordinate Judge of that 
district, dated the 12th March 1870, 
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from that time to 1862 he again obtained a lease of the village, retaining these lands in 
bis own cultivation ; and after the expiry gt the lease, he continyed to culttvate the lands. 
In a suit by the zemindar for posseasion on the ground that the defendant was holding 
over after the oxpiry of his lease, held, that the defendant had acquired a right of ocou- 
pancy under s, 6, Act X of 1859 (1). R 


Tuis was a suit for recovery of 49 bigas of land, on the allegation that the 
defendants, who had held the villages where the land was siturfte under a mus- 
‘agri (fatming) lease, were holding over after the expiry of their term. 

The defendants stated that they had been ryots of the land in dispute from 
1231 (1824), and, as such, had acquired a right of gccupaucy, and that their 
musiajiri lense of the villages was of a date subsequent to their holding of the 
ryotj tenure. . 

The Subordinate Judge found that the defendants had failed to prove that 
they held the land as tenants previous to their mustajiri lease, and accordingly 
passed a decree in favor of the plaintiffs. 

On appeal the Judge found that the defendants held the lands as cultivators 
from 1281 (1824) to 1239 (1882); that from 1289 (1832) to 1246 (1839) they 
held a lease of the village in which the lands were situate, continuing to hold 
the lands in dispute as lessees and ryots; that from 1246 (1839) to 1260 (1848) 
they held the lands as cultivators; that from that time to 1269 (1862) they held 
the villages in which the lands were situate under n lease; and that from 1269 
(1862) they had continued to cultivate the lands in dispute. The Judge 
farther found that there could be no doubt ns to the actual cultivation 
of the land by the defendants; and that the defendants’ position as actual 
cultivators had not been altered by their having become lessees of the estate 
in which the lands were situate. Upon these facts the Judge held that the 
defendants had acquired a right of occupancy, and accordingly dismissed the 
Paintiffy’. suit. i 


The plaintiffs appealed to the High Court. 

e ; 

Baboo Mahesh Chandra Chowdhry forthe appellants contended that the 
mere faot of the land in dispute having been in the khas possession of the 
defendants, while the villages wherein these lands were situate were held by 
the defendants under leases for fixed terms of years, could not create a right 
of occupancy under s. 6, Act X of 1859; that there was no continuous 
possession by the defendants for twelve years as ryots. At the time when 
they obtained the lease of the village, they were merely tenants-at-wwill. 


Baboo Rames Chanda Mitter on the same side contended that; inasmuch 
as Act X of 1859 was passed on the 29th April 1859, and came into operation 
on the lst August 1859, the zemindars had time and opportunity to eject 


. 
. 
(1) Sea Pandit Sheo Prokash Misra v. Ram Sahoy Sing, anto; p. 165, and Sheikh Ma- 
homed Chaman v. Rempritad Bhagat, ante, p. 888. ‘ 
o ° 
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such of their ryots as were tenants-at-will, and so were able to prevent such 1872 





ryots acquiring any right of occupancy under the Act. But in this case Muraspr Lau 
-the plaintiffs could not have ejectéd the defendants, although at*that time Dunni 
mere tenants-at-will, as the lease was of the whole village. Crowpy. 


e 
Mr, Twidale, Baboos Rajendra Nath Bose and Amernath Bose for the 


respondents were not called upon. A ° 


. 

Loon, J. (after briefly stating the facts continued.)—In special appeal it has 
been urged before us that*when the defendants took the lease, their possession 
as cultivators merged in that of the higher title; and that though they had 
cultivated the lands for broken periods, yet that would give them no righ? of 
occupancy, as they had not held the lands continuously as cultivators for a 
period of twelve years. 

We think the doctrine of merger does not apply to this case, for the defend- 
anta, notwithstanding the leases, continued to hold the lands as they always 
had done previously, viz., as cultivators. We do not mean to say that the 
defendants as lessees could confirm their own right of occupancy. But we think 
that, during the period of the lease, the power of eviction, as regards them, 
was in suspense, and when the lease expired they were still, as they had always 
been, the actual cultivators. It'has been said that the law (Act X 8f 1859) 
was not intended to affect the rights of the zemindar ; that, when that law came 
into operation, the defendants were in the position of tenants-at-will, and no 
more. Butin fact that law did affect the rights of the zemindar, for that law 
operated retrospectively, and all tenants who had been in occupancy for 
twelve years previous to the passing of that Act were considered to be entitled 
to the benefit of the section which declared that ryote who held for twelve years 
acquired a right of occupancy. And looking atthe period for which these 
defendants have held these lands, from 1231 (1824) down to the present time, in 
their actual cultivation, it appearsto me that the view taken by the lower 
Appellate Oourt is correct, and that these two appeals must be dismissed with 
costs. 


Ainstip, J.—Act X of 1859, s. 6, seems to divide ryoti lands into 
two classes, which are clearly distinguishable: the first class comprises lands? 
the holding of which admits of some right acoruing to the ryot, unless stopped 
by specific arrangement with the landlord, even although the letting to the 
ryot may be only from year to year. The second class comprises the khamar 
lands; and with respect to these lands, it is expressly provided by that section 
that the holding from year to year will not create any right of occupancy. 

The lands in the present case are not khamar4anda, but ryoti lands. They 
were subject to the accrual of some right in the ryot other than ‘that derived 
from express grant by his landlord; and it seems to me that such rights do 
not merge in ticca leases taken from the zemMhdar. ®It has been nowhere 


e 
e `. 
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1872 proved that, in the intervals between the ticca leases, the defendants entered 
Muxanpi Lat into possession under new arrangement with the zemindar. They appear to 
Dong have continued in possession as a matter of course, and on the expiry of each 
Cnownr. ticca lease to have resumed, without any question, the position they were hold- 
ing atẹ its commencement. Nodoubtthe defendants as farmers could not, by 
their own neglect to exercise the powers of the landlords, create for themselves 
e any title, as ryots against the zemindar. But on the other hand, they lost no 
title or interest that they had as ryota, If their ryoti interest be taken as sus- 
pended during the whole period of the existence of the leases, we still find that 
they have been holding for a period of twenty-one years, and that in the whole 
term of forty-seven years, commencing in 1231 F. S. (1824), their occupation 

has hever been interrupted by the holding of any other ryot. 

I therefore concur in dismissing these two appeals. 


Before Mr. Justios L. 8. Jackson and Mr. Justice Markby, 


MUSSAMAT PARBATTI amp ornens (Puarrrirrs) v, MUSSAMAT BHIKUN 
. AND OTHERS (DerenDanrs.)* 


Judgment—Irregularity—Special Appeal, 


A Subordinate Judge wrote out his judgment in a case which had been heard before 
him, after he had boen relieved from his office, and left the judgment to his suocessor to 
be pronounced in open Court; The judgment was pronounced in Court by the succeeding 
Subordinate Judge. On objection being taken in special appeal that the Judgment read out 
by the succeeding Subordinate Judge was not a judgment according to Act VIII of 1859, 

© Held, that the judgment: was valid. 


P Baboo Gopal Lall Mitter for the appellant. 
Baboo Mahesh Chandra Chowdhry for the respondents. 


e Jaoxson, J.—The facts of this case are a little peculiar. The suit was 
brought by a certain Hindu widow, named Hulns Kooer, who had taken the 
Estate of her husband, against Fuzl Hossain and Mussamat Bhikun, alleging 
° that Fuzl Hossain had, while in occupation as farmer of some of the immove- 
able property belonging to her estate, executed a deed in favor of Mussamat 
Bhikun, with the view of ousting the plaintiff; and the suit, therefore, was to 
recover possession of this property. 
During the pendengy of the suit, Hulas Kooer died, and the present 
special appellant, Mussamat Parbatti, applied to the Court, on the strength 
of a will executed by Hula? Kooer, to be substituted for her as plaintiff. 


Specia Ap eal, No. 1281 of 1871, from a deorco of the Additional Judge of Patna, 
dated the and. ugust 181, reverging a decree of the Subordinate Judge of that district, 
dated the 25th April 1871. 


e . 
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An order to that eflect was made by the Court; but afterwards another 
person, named Buldep Sing, appeared, glleging himself to be the heir of 
Halas Kooer's deceased husband, and applying that he also migkt be put 
upon the record as plaintiff. 

No objection appears to have been taken by the defendants; and the Court, 
accordingly, declining to go into the question whether Mussamat Parbatti or 
Buldeo Sing ws the legal representative of Hulas Kooer put en both 
on the record, and made them co-plaintiffs. i 

In that way the suit went to trial, and judgment was given for the plaintiffs 
The defendants appealed éo the Zilla Court, and the appeal was heard by 
Mr. Henderson, the Additional Judge. 

Another circumstance to be mentioned is that the trial took place before 
Baboo Bolak Chand, who was at that time the officiating Subordinate Judge 
of Patna, and who was relieved in his tenure of that office before he had time 
to deliver the judgment, He wrote his judgment and handed it over to the 
officer who succeeded him in the office of Subordinate Judge, who, according- 


ly, pronounced that judgment for him in open Court, a few days after the 


hearing. 

The Judge holds that, in the first place, the Court below was not competent 
to proceed with the suit with the two parties I have named as co-plaintiffs, 
and he considers all that was done in their presence to have been a gullity or 
* useless,” and he also holds that Bolak Chand, being functus officio, at the 
time when the judgment was pronounced, that judgment was good for nothing. 

The co-plaintiff, Parbatti, appeals specially to this Court, and itis contend- 
ed that the Judge was wrong in both these pointa: but for the special re- 
spondent it has been argued that the Judge was right; that, inasmuch as the 
cause of action did not-survive to Parbatti, she not being, as I understand it 
to be contended, the heir-at-law of the decensed husband of Hulas Kooer? 
she was not entitled to carry on the suit, and that the suit, therefore, abated. 

This is not quite the ground, I think, taken by the Additional Judge; 
but I do uot think it will bear argument any more than the ground “vhich 
the Judge has taken. It seems to me clear that the cause of action was one 
which, from its very natare, did survive upon the death of the plaintiff, and 
therefore the suit would not abate. Whether the proper representative of 
the déceased plaintiff is before the Court is another question. Iam not pree 
pared to say that the course taken by the Subordinate Judge in allowing the 
two claimants to come upon the record as co-plaintiffs, was strictly regular, or 
one which ought to be taken in ordinary circumstances; but that which is 
in itself unusual and irregular may often be cured by the consent of the 
parties, and in this case it appears that every one did agree to the course taken, 
and it is clear that, such agreement having taken place, it was a more con- 
venient course for every one, that the trial should proceed and a decision be 
given, than that the suit should either be dismissed or be allowed to*remain in 
abeyance for an indefinite time, while the question bet@een the claimants as 

° a 15—a - 
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to who was to succeed the deceased plaintiff in the suit was being determined. 
It was for the advantage of the parties that the case shauld go on to trial, and . 
that the ce-plaintiffs should be left in possession of any decision of the present 
suit which they might obtain against the defendants, and should be cleft to 
settle the questions arising between~themselves in other proceedings. I 
think, therefore, that the Judge was wrong in setting aside the decision of the 
Subordinate Judge on this ground, 

e Then*as to the other question it appears to me that there is really nothing { in 
it. Baboo, Bolak Chand, when he heard the suit, and apparently when he made 
up his mind as to the judgment which he would gives was actually Subordinate 
Judge of the district, and the circumstance that he had not time to write out, 
as wequired by the Code, the judgment which has to be delivered in Court, 
before he was relieved in his office, does not I think affect the validity of that 


‘judgment. He heard, and to all intents and purposes determined the suit, 


and gave judgment, but his tenure of that particular judicial office having 
expired before judgment could be pronounced, that judgment, which was the 
judgment of the Judge who heard the cage, was pronounced as a matter of 
form by his successor in open Court. That judgment therefore appears to me 
to be unimpeachable on any such ground. 

The case will have to go back to the lower Appellate Court for re-trial 
‘on the igerits. 


Mazzy, J.—I also think the case must go back. It appears to me to be 
an error to suppose that the judgment delivered by the Fall Bench in Maho- 
med Akil v, Asadun. Nessa Bibi (1) and Mutty Lai Sen Gywal v. Deshkur 
Roy (2), has no bearing whatever upon the question last disposed of in 
Jackson, J.’ judgment. Tho question there was of a totally different 

“tharacter. The acts which were under consideration were acts done by the 
Judges while they were Judges of the Court; and the only question there to 
be considered was what the effect of those acts was. It was a mere accident 
that those Judges afterwards left the Court before the case was finally dis- 
posed of, and that circumstance had no bearing on the matter at all, except it 
rendered the matter irremediable. What was held in that case was, that 
where there are several Judges who had to give their opinion in a case, the 
eere handing in to the Registrar by a Judge of his own opinion, without there 
having been any final consideration by all the Judges os to what their final 
decision was to be, was not a judgment, The decision in that case proceeded 
upon this, that in order to there being a tinal judgment of the Court, there 
must have been a final meeting and consideration by all the Judges who heard 
the case as to what thelr judgment was to be (8). 

® 


(1) Casg No. 258 of 1868, (8) See also per Peacock, C. J., in Watson 


(2) Case No. 1116 of 1802; 14th Decem- v. The Government, B. L. R., Supl VoL, 
ber 1868. z 182. , 
- id ° 
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Before dir. Justice Macpherson. 


PRANKRISHNA CHANDRA (PLAINTIFF) v. BISWANATH CHANDRA AND @THERS 


è (DEFENDANTS). 


Praclice—Ezamination under Commission— Barrister Attorney. es Ve 


In this case a commission had issued at the instance of the plaintiff for the 
examination of one Pashpamayi Dasi. Upon the examination before Mr. Lowe 
as Commissioner, Mr, Evans appeared for the plaintiff, but no Coansel 
appeared for the defendants who were represented by their attorneys, Biswa- 
nath Chandra being represented by Mr. Remfrey, and two other defendants by 


` Mr. Camell. The Commissioner's return showed that, after Pashpamayi Dasi 


had been examined by Mr. Evans, she had been cross-examined by the attorneys 
representing the defendants: the return did not show that any objection had been 
made at the time to such cross-examination, nor did it show that Mr. Lowe 
had taken the usual oath before entering upon his duties as Commissioner. 


Mr. Woodroffe, for the plaintiff, proposed to read the evidence takèn under 
the commission, but before doing so he called the attention of the Court 
to the fact- that the defendants were represented before the Commissioner 
by their attorneys. This, he contended, wag not merely irregular but also 
illegal—Hoffmann v. Framjee (1). He should treat the. deposition as if 
there had been no cross-examination. 

; l 3 

Mr. Kennedy, on behalf of Biswanath Chandra, contended that the deposi- 
tion must be read in toto, or not at all 

Ld 

MAoPHERSON, J.—I am clearly of opinion that it was not competent to 
the defendants’ attorneys to conduct the cross-examination before the Com- 
missioner. The examination of witnesses under a commission is of the same 
nature as an examination.in open Court; and there is no reason why attornepa 
should be allowed to examine in the one case more than the other. Asa 
matter of practice, moreover, attorneys never have been in the habit of 
examining such witnesses, save under very exceptional circumstances. There 
is another objection with regard to this commission, namely, that there is 
nothing on the face of the retùrn to show that the Commissioner ever was 
sworn. The Commissioner is bound to administer the oath „to himself ag 
well as to the interpreter: 
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e e 
“ Before Ar. Justics Macpherson. 
° 


DWAQKANATH DUTT (PLanrrivy) ve GUNGA DAYI AND OTHERS ( DEFENDANTS.) 


Act VIH of 1859, s 179—Pracice—Use by one Party of Evidence under Commission issued 
. at the Instance of another Party. 


A COMMISSION having issued in this case, at the asians of the defendant 
Gunga Dayi for her examination, 


Mr. Piffard, on behalf of the plaintiff, proposed to read portions of the 
evidence taken under the commission, without putting in the deposition as 
his evidence. He contended that it already formed part of.the record under 
Act VIII of 1859, s. 179; and that the party by whose instrumentality it 
was put on the record was estopped from saying that it should not be read. 


Mr. Kennedy, for the defendant Gunga Dayi, objected to her deposition 
being read by Mr. Piffard, without being putin. (Macrusrson, J.—IJt has 
been put in; under section 179, it is part of the record.) It might happen 
that the plaintiff closed his case without reading or referring to this evidenco, 
and that the defendant did not read it. (Maceuerson, J.—Then I should read 
it. You have put it on the record, and all parties have a right to refer to it.) 
Many things may be on the record which are not evidence, e. g., documents may 
be annexed to the plaint which are not evidence. (Macrauzson, J.—Then 
they ought to be removed.) The procedure of this Court is regulated 
by Act VIIL only so far as the provisions of that Act have been adopted 
®y the Court, and it has never adopted this portion. 

I submit that the evidence of the defendant taken under this commission 
does not give the plaintiff the right of reply, and I object to Mr. Piffard 
makimg any use of it, unless he puts it in as his own evidence. 


Mr. Piffard in reply.—I do not say that I should have a right to reply if 
the defendant put in no other evidence, but there are admissions in the 
deposition, which I may have occasion to use in the course of ‘my case. 


Objection overruled. 
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HIGH COURT CIRCULARS, &e. 


Uron reading a reference from the Deputy Registrar, pbint- « 


rene er ing out certain irregularities in the 
+ 8&0 . : : 
(Azegtiate Jontsprorton.) presentation of applications for the 
í Presents” 1812, admission of Special Appeals,—and 
S Sir ae hey ce in amendment of the rules relating 
The Ho. G i Byley, to the admission of such applicatiops, 
" E Kemi _ dated the 19th December 1870, and 
n 
” A y Fhear, the 28th March 1871, — 
a acpherson, 
4 E er It 18 RESOLVED: 
n FA. Glover, 1. That, from and after this date, 


m W Ainslie i, %PPlications for the admission of 

Special Appeals, if duly presented to 

Deputy Registrar within the time prescribed by law, shall be 
retained by him., ° 

2. That the Deputy Registrar shall cause such applications 
to be entered in the lists of the several Division Courts accord- 
ing to the Districts from which ‘the applications are brought. 

3. That such lists shall be furnished to the several Division 
Courts on every Monday morning, with a view to the hearing | 
of the applications on the day appointed by each such Court for” 
the hearing of motions. 

4. That the pleaders presenting such a EN shall bg in 
attendance before the Courts where, and on the day when, they 
are called on for hearing. 

5. That such applications may be admitted by a single 
Judge, but none such shall be rejected otherwise than by a° 
Division Court. 

AND IT IS ORDERED: 


That copies of this Resolution be printed and posted up in the 
Bar Libraries, and at the main entrance of the Court-house, for 
general information. 

_ By ‘order of the High Court, 


P (84.3 eB. PEACOOK, 
e Registrar. 


- 
e 
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CIROULAB e . 
Oxpezs, FRom B, B. Pzacoox, ESQ., 


Registrar of the High Court of Judicature 


» . at Fort William in Bengal, 
e ~ To THE OFFIOIATING JUDGE OF THE SMALL CAUSE 
< Courts, SEALDAH AND HOWRAH. 
Dated Calcutta, the 26th January 1872. 
SIR, : 
JN „reply to your letters as noted below,” I am directed to 
HIGH COURT, &o. inform you that, when a new trial 
s4 Civit Sipe, has been granted by a Judge of a 
The Hon. Sir Wihan Coach, Kts Court of Small Causes, under-Sec- 
° Tho Ko, G; Toch, Tasi: tion 21, Act XI of 1865, the filing 
» E Macpherson, of a fresh plaint should not be 
' Judges. required. 
‘ f I have, &c., 
¿ (8d) F.B. PEACOCK, 


Registrar, 


CIRCULAR ORDER No. 3. 


FORWARDED to all Judges of Courts of Small Causes for their 
«information and guidance, in continuation of Circular Order 
e - No. 32, dated 19th December 1865. 


iia By order of the High Court, 
s i (Sa) F. B. PEACOCK, 
Registrar. 


CIRCULAR MEMO. No. 1. 


r s Dated, Calcutta, 10th January 1872. 
aes Ar the instance of the Government of India, in the Financial 
oe HIGH COURT, do Department, the attention of District 
, Crvrt Sipe. Judges and of all Judicial Officers is 
The Hon, Louis 8. Jackson, called to the requirements of the 


*. Notification of the Government of 
r India, Financial Department, No.,1865 of the 15th March 1870, 
published at pages 37 and 38 of the Calcutta Gazette of the 3rd 





Mo ee Vee Me ee 
" ~ Za No, 861, dated 17th November 1871; No. 884, dated 80th December 1871, 


. 6 f ` . 


VOL. VIL] HIGH COURT RULES, &o. 
January 1872, prescribing the rules by which the use of bi-color ___ 187? 
stamps and adhesive stamps (asdlenoting fees chargeable under Sooris 


the our Fees Act) shall be governed. 
By order of the High Court, 
(84,) L. R. TOTTENHAM? . 
° Ofg. Registrar. ~ 


' CIRCULAR No. 1. 
To Distrrét JUDGES OF LOWER AND EXTRA 
REGULATION PROVINCES., 
Dated Calcutta, the 6th January 1872. 


SEVERAL cases of gross neglect in the supervision of the, 
HIGH COURT, &o. accounts of Moonsiffs’ offices having 
onicom been brought to the notice of the High 

The Hon. Sir Richard Couch, Kt., Court, District Judges are informed 
i that the Court expect them to see 


The Hon. G. Loch, : . K 
» Louis 8. Jackson, that the Moonsiffs subordinate to them 
n A G. Macpherson, nA ° ° š 
> E, Jackson, keep and scrutinize their accounts in 


Judge a thoroughly careful manner. The 


District Judge will be held responsible where neglect of the kind 
referred to has passed unnoticed. 
By order of the High Court, 
(S4) LR. TOTTENHAM, ‘eo 
Officiating Registrar, ` © 


CIRCULAR ORDER No. 4. å 
To ALL CIVIL AUTHORITIES, LOWER PROVINCES. 
Dated Calcutta, the 5th February 1872. 


‘ Ir has come to the knowledge of the Court that it is the prac- 
` HIGH COURT, £0, tice in some Districts for Moonsitffs 
Civit Prpa: to report, for the sanction of the 
The Hon, Sir Richard Couch, Kt, J udge, orders passed by them direct- 
Chief Justice | $ E . 
- ing local inquirigs, and to await such 
The Hon, G. Loch, z : » 
5 Louis S. Jackson, sanction before the inquiry is begun. 
” Edaen > The Court desires to point out that 
Judges. ‘0 such practice is enjoinedsby Circu- ° 
lar Order No. 25, dated 25th August 187@, On the contrary, 
a 


s = 
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1872 itis therein distinotly stated that the responsibility of ordering 
Crook an inquiry under Section 18Q of the Code of Civil Procedure, 
resis entirely with the Court before which the suit is pending. ` 
2. The intention of Rule II of the above Circular which 
eè requtres Subordinate Civil Courts issuing a commission of 
= inquiry to submit a copy of the same to the Zillah Judge, was to 
afford the Zillah Judge an opportunity of satisfying himself that — 
__ the general directions given in Rule I had been properly attended 
` to, and not as in any way necessitating the Judge’s sanction 
to the local or other inquiry before it could be commenced. 


By order of the High Court, 
ss , dj F. B. PEACOCK, 


CIRCULAR ORDER No. 5. 


e 
To ALL DISTRICT JUDGES AND JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 6th February 1872. 
Dousts having arisen as to the intention of the words “ 6th 
HIGH COURT, dc, Column” in paragraph 12 of Circular 
` Civtt Sine. Order No. 32, dated the 8th Novem- 
‘The Hon. Sir Richard ar els ber 1870, the Court is pleased to 
Satie ea declare that the column. intended is 
np Louis 8. as M the 6th of the narrow columns of 
Statement B. 10, namely, the column 
? superscribed “ Decrees partially executed.” 
2. It was intended that that column should contain the 
cases in which execution was not complete; but was also not 
pending. It was nreant to include both those in which there had 


° been partial execution, and those in which no execution had 
a resulted, though the proceedings had come to an end for the 
time being. 
By order of the High Court, 
° l e (8a. F. B. PEACOCK, 
e s ; Registrar. 

a s > e 

s mn, z 
e? 


Vou. VOL.) HIGH COURT RULES, &o. 
CIRCULAR ORDER No. 6. 
° “Dated Calcutta, the 10th Februay 1872. 
Aut District JUDGES AND JUDICIAL COMMISSIONERS 
ARE requested to have the following alteration made in* the 


HIGH COURT, 40, first portion of clause (9), para. 6 of 


Civit Stk, Circular Order No. 9, dated 6th 
~ The Hon, Sir Richard Couch, Kt., April 1871 :— 
Chief Jugics, For f 
The Hon. G. Loch, . 
» H.V. Bayley, “The Court should in all cages 
n EB Kem k data 
» Lonis 8, Jackson, obtain the proof which is above de- 
” A. G. Macpherson, . ` as : 
» E Jackson, scribed as requisite, according to the 
" F. A. Glover, case ” &e. 
4 D. N. Mitter, R ? 
. Ainali: D— 
n “y EA 


“The proof which is above de- 
scribed as requisite, according to the case, may be,” &c. 
By order of the High Court, 

(Sd.) F. B. PEACOCK, 


CIRCULAR ORDER No. 1. 


To ALL CRIMINAL AUTHORITIES, . 
Dated Calcutta, the 23rd January 1872, 


Ir having come to the knowledge of the Court that some 

HIGH COURT, &0, degree of misapprehension obtains as 

Cansat Sipe. to what papers should be forwarded 

The Hon. Sir Richard Conch, Kt, (under Section 229 of the Criminal 
Chigf Justice, 


The Hon, G. Loch, Procedure Code) from the Magistrate 


: Louis 8. Jackson, when &-commitment is made to the 
e acpherso! . . 
”  EJekon, > Court of Session, the following 
Judges. 


instructions are issued. 
2. In such cases, the record of the Magistrate is to be taken 


to include :— 


First.—The proceeding by which the case Lona in the 
Magistrate’s Court. j 

Secondly.—All papers showing the steps taken und@# the 
authority of the Magistrate upou the complaints the summons, 
if any, and its return; the gvarrant and the’ return, or ofher 


2 Ce 
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CIRCULAR 
ÛBRDERS 


BENGAL LAW REPORTS. [VOL. VOI. 


documents showing how and when it has been executed; also 
any search-warrant, and the report showing how it has been 
executed. 

Thirdly.—The report, if any, on such enquiry as that ‘under 
Sections 161 and 180. 

Fourthly.—The orders, if any, sanctioning the prosecution 
{yhen such sanction is necessary. 

Fifthly.—The order, if any, withdrawing or transferring the 
case from one Court to another. 

3. The papers on the record of the Magistrate are not 
evidence in the Court of the Sessions Judge either for or 
against the accused, except so-far as they can be used in corro- 
boration or in the cross-examination of, a witness and are . 
formally put in and accepted by the Court as evidence. 


By order of the High Court, 

(8d.) F. B. PEACOCK, 

š I Registrar. 
CIRCULAR No. 2. 


To ALL CIVIL AND CRIMINAL AUTHORITIES IN LOWER 
BENGAL AND NON-REGULATION PROVINOES, 
Dated Calcutta, the 10th January 1872. 


Tux Court, having frequently had to pay postage on covers 
HIGH COURT, £0, that are not prepaid by service post~ 
(Cmi S08.) i ‘age stamps, calls attention to the 

Present: e 
The Hon. Louis 8 Jackson, order of the Governor General ‘in 
Council, No. 4032, dated 30th Sep- 
tember 1871, published at page 1855 of the Calcutta Gazette 
for 18th October 1871, and requests that strict attention may be 


paid thereto. 


By order of the High Court, 


a . (a) L. R. TOTTENHAM, 
e ` . Officiating Registrar. 
e . 
r s A 
Z 


VOL. VIIL] HIGH COURT RULES, &c. 


CIRCULAR ORDER No. 7. 
To ° : 7 
ALL CIVIL AUTHORITIES, LOWER AND 
Non-REGULATION PROKNE: 


1872 


CIROULAR 
ORDERS, 


. _ 
Dated Calcutta, the 20th February 1872. 
THE following instructions are laid down for observance by i 
HIGH COURT, do, all Civil Courts subordinate tg the 
Creuse Sipe, High Court, when issuing Com- 
The Hon'ble Siar Conch Ki missions under Section 175 of the 
The Hon’ble G. Loch, +s eo. 
g Louis 8 Jackson, Code of Civil Procedure (VIII of 
n i aoe 1859) for the examination of wit- 


Judges. nesses resident beyond the juris- 
diction of the Court issuing the Commission, and not within the 
local jurisdiction of the High Court on its Original Side. 

2. Such Commissions ought not generally to be directed to 
the District Courts, the terms of the Jaw requiring that it be 
issued ordinarily to the Court within whose jurisdiction the 
witness may reside “ and which can most conveniently execute 
the same.” This language clearly points to the Courts of first 
instance with narrow local limits, so that on the one hand the 
labor of-examination may be divided and may not accumulats 
on the District Court, and, on the other, that the witness may 
attend the nearest Court. 

3. The Commission should therefore, in readies cases, and 
especially those issuing from Moonsiffs’ Courts, be addressed to 
the Moonsiff within whose jurisdiction the witness resides, by 
whom, for the above reasons, the evidence can usually be taken 
more conveniently than by the Subordinate Judge. 


By Order of the High Court, 
(Signed) gF. B. PEACOCK, 
Registrar. 
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- CIRCULAR ORDER No. 8. 
To > 


ALL CIVIL AND CRIMINAL AUTHORITIES, ° 


e ` LOWER BRO vINGKE: 
° Dated Calcutta, the 6th March 1872. 


A cory of the Minute recorded by His Honor the Lieute- 
HIGH COURT; &o., nant-Governor® under date the 
Cryin anD CranNa “ 4th December 1871 (relative to 

° Preséni: 
The Hon’ble Sir Richard Couch, Kt, the use of the Vernacular lan- 

Chief Justice, i i : 

The Hon'ble @. Loch, guage in public Offices) having 
e >? ee been communicated to the High 
is Judges. 
call the attention of Civil and Criminal Judges and Magistrates 
of all grades to the Circular Order No. 16, dated 3rd June 1864. 

2. The Court consider it essential, in order to the inferior 
tribunalg attaining their full measure of usefulness, that the 
Janguage of those tribunals should be that of the great bulk of 
the people within their jurisdictions, and that the belief and 
practice to the contrary should be steadily discouraged. 

3. Pleaders and Mooktars who practise in the local Courts 
should be enjoined to abstain from the employment of foreign 
rms for which the Vernacular possesses equivalents’in daily 
use, and to draft petitions and other documents in such language 
ag their clients can readily comprehend. 

4. “The proceedings of the Courts, with the exception of 
those technical words which are of necessary occurrence, should 
be composed in a style such as would be adopted by persons of 
geod education resident in the district. 

5. A special caution is necessary as to the recording of oral 
testimony. Itis too common a practice -with mohurrirs and 
other persons employed on this duty, instend of taking down the 
actual words of the witness (as nearly as a simple adherence to 
grammar will permit) to render, as it were, what he has said, 
into language which the writer considers elegant or appropriate, 
that is to“say, into the Court jargon. In this way not only is 


the witness, if an ifngrant person, perplexed when his supposed 


` Court, the Court are pleased to` 
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statement is afterwards read over to him, but from one witness 


1872 


being made to speak exactly likewanother, all characteristics of GRouLA® 


distinct testimony are lost, and the evidence, when afterwards 
referred to, loses much of its effect. ` 
6. The Court are quite aware that that which the? now» 


BDERS. 


require is nôt to be easily done ; but will require patient and“ , 


vigilant attention on the part of Judges of all gradés. ‘Bhe 
acquired habits and traditions of years are not to be readily | 
subverted, and the Best chance of success will probably be found ` 
to lie in enlisting the aid of ministerial officers and pleaders of 

` the higher classes, and of the greatest intelligence. 


By Order of the High Court, . 


(Signed) F. B. PEACOOK, 
Registrar. 


CIRCULAR ORDER No. 9. e 


To 
ALL CIVIL AUTHORITIES, LOWER PROVINOES. 


Dated Calcutta, the 8th March 1872. 


2 +v 

Tux following general Rules made by the High Court ot 
HIGH COURT, &., Judicature at Fort William in ° 

Ort: Spi, Bengal, in the exercise of the 

The Beavis Ten oah Xt, powers vested in it by Section 15 


‘ustice, 
The Hon'ble G. rai Jackson, of the Charter Act 24 and 25 
” 
" x ie ae Victoria, Cap. CIV., and with 
Js the sanction of the Governor-Gene- 


ral of India in Council, in respect of the receipt and payment of 
money deposits, are now promulgated for observance by all sub- 
ordinate Courts in the Lower Provinces. 4 


By Order of the High Court, 


Bigned) F. B. PEA@OCK, 
b Registrar. 
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Rules for the Guidance of all Courts subordinate to the High 
Court in the Receipt end Payment of. Money. 


1. Judges, Magistrates, Moonsiffs, and Small Cause Gourt 


Pi Judges do not submit accounts to the Accountant-General. 
~ They should, as far as possible, in their cash transgctions with 


the public, merely authorize the receipt and payment of money 
atthe Government Treasury. Where inconvenience would 


: result from this rule, money may be regeived and receipt 


granted by such Officers. Money thus received may be paid 
out en the day of receipt to the person entitled to receive it, 
but all sums, remaining on hand when the Court or Office is 
closed for the day, must be remitted to the Treasury the same 
“day (or, if that is not possible, on the following morning), and 
must not, under any circumstances, be retained Pi disbursement. 


_ The only money which may be retained by the above Officers is 


that drawn from the Treasury as a permanent advance. When- 
ever a Judicial Officer repays deposits out of sums received by 
him in the day, and not paid into the Treasury, he shall, in his 
daily ‘accounts, debit the full amount repaid, and send the 
receipted payment orders in verification of the balance of 
receipts not remitted in cash. 

2. The following records must be kept by the above 
Officers :— 


1. Cash Book. 
2. Register of chalans issued. 
Pi 8 re payment orders issued. 

4 rr deposit receipts. 

5. » deposit repayments. 

6 ra fines and forfeitures. 

e 7 ‘s Ameen’s fees Fund. 

8. ” . BherifPs fees'(Local Funds). 
9. j ` Registration fees. 

10. re Stamp fines and penalties, 

11, Intestate property. 


12, Misdbllaticous Register, 


3. ‘The Cash Book (Form 3) will exhibit all sums received 
from and@aid to the public in actual’cash. It will also show, 
in a separate columa, e@sh received from the Treasury as a 


Gad e 


cree ee 


VOL. VIL.J HIGH COURT RULES, &c. 


permanent advance or in reimbursement of sums expended from 
@ permanent advance. All remittances to the Treasury will 


also appear init. It will be closed and balanced each day, and. 


signet daily by the presiding Officer after careful examination. 
4. When a person desires to pay money into any Court, 
aa or when money is ‘paid in by any 
Officer of the Court, he shall bo 
furnished with a chalan in duplicate, prepared by the proper 
Officer, and signed By the Serishtadar of the Court. The form 
E E E eas ae of biglot chalan annexed (No. 1) is 
cations those now in use. The Ac- to be used.* The particulars pre- 
countant-General will issue them, i s 
l scribed in the form must be care- 
fully filled in. The chalan must be entered and numbered in 
the Registér of chalans issued (Form No. 4) in a consecutive 
series of numbers. 
5. The following are the Heads of Account in the Treasury 
Book for which separate chalans should be prepared :— 
Judicial deposits. : 
Fines and forfeitures. 
Ameen’s fees. 
Sheriff's fees (Local Funds). 
Registration fees, 
Stamp fines and penalties. 
Property of Intestate. 
Miscellaneous receipts (not deposits), i. e., proceeds of 
sale of torn records, old furniture, Examination fees, &e. 


SNe ane eye 


6. On presentation of the chalan at the Treasury anf on 
receipt of the money, # form of acknowledgment prepared by 
the payer shall, if demanded, be signed by the Officer in charge 
or by the Accountant (according to rule.) 

7. When this course would entail inconvenience to tho 
person tendering money, the Court may receive it direct and 
grant a receipt for the same. The entry in the Cash Book 
should be initialled by the Judge at the time the receipt is 
granted. 

8. At the close of business of each day, or on the following 
morning, chalans so received’ shall be sent to the Treasmry with 
the balance of cash and Pass Book in Form No. 15 (modified), 


e 
b : ` 
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The chalans for money received into Court and repaid during 
the day will be excluded. e . 

The Treasury Officer will check the entries in the Pass Book 
with the chalans and orders for payment, and return thé book 
recefpted. - 

9. Payments of money must be made on vouchers in Form 

° : EA No. 2, which will be delivered to 

. claimants by the Judge or other 

Officer with the particulars in the form fuly filled in. The 

order for payment must be entered and numbered prior to issue 
in the Register of payment orders issued (Form No. 6.) 

10, If the cash in hand suffices, the Court may at once pay 
the money on the responsibility of the presiding Officer, and in 
such cases will forward, at the end of the day to the ` Treasury, 
payment orders for the amount duly receipted by the payees. 
In all other cases, the payment must he made to the payee at 
the Treasury. 

11. o The total of chalans of the day for money received by 
the Court, minus the ‘total of 
orders for payment cashed at the 
Court, will represent the balance of cash to be remitted to the 
Treasury. 

12. This Register must be kept in Boru No. 4, All chalans 
authorizing the payment of money 
into the Government Treasury by 
individuals or Officers of Court, or with which money is received 
in Court and forwarded to the Treasury by the presiding 
Officer, must be entered in the Register and numbered in 
annual consecutive series, such details being added in the 
column of particulars against each amount as may be neces- 
sary for identifying it and writing up therefrom the several 
Registers. l 

13. At the close of. business of each day, the Treasury 
Officer, whether stgider or sub-divisional, will prepare a list in 
Form No. 5 of all the chglans of each Court or Office that have 
been presented at the Treasury in the course of the day. In the 
case of te sudder Treasury, the list will include all chalans re- 
ceived from sub-divisjonal Treasuries on that day, but these will . 


Pass Book, 


Register of chalans ised. 


VOL. VIL] HIGH COURT RULES, &e. ™ B8 


not be checked or the particulars brought on the District Regis- ___ 1872 
ters till the end ofthe month. Oa receipt of this list by the Govan 
Officer concerned, the particulars of the chalans shown in it 

should be compared with the details recorded in the Register » 
of chalans, and the date of actual credit, as certified by*the . 
Treasury Offfcer, should be entered in the colimn prescribed “* 
for that purpose. Where the money has been repaid on the day 

of receipt, the entry in this column will be left blank, a note 

* to that effect being Made in the column of remarks at the time 

of repayment. 

14. The Office Register of deposit receipts, Form No. “7, 
should next be written up in pre- 
scribed detail from the particulars * ° 
recorded in the Register of chalans. In this Register there 
will thus only be shown the amount of the chalans of deposits 
which are reported in the.Treasury Officer’s list to have been 
actually presented at the Treasury. 

15. All items of deposit in this Register must be numbered 
in an annual consecutive series of numbers commencing on Ist 
April and continuing to 31st March of each official year. Every 
entry in the Register must be initialled by the presiding Officer 
of the Court or Office after comparison with the Treasury 
Officer’s list and the Register of challans; only the first eight 
columns should be filled in at first, the other columns being® 
intended for the record of subsequent repayments. 

16. On the 27th or last open day of the Treasury, an 
Extract Register of deposits (Porm 
No. 9) will be forwarded to the . 
Judge or other District Officer by the Moonsiff or other Sub- 
ordinate Officer, which will contain those items only which 
were deposited during the month and remained unpaid on the 
above date. These items only will be brought upon the Dis- 
trict Registers for the month and numbered in continuation of 
the district-series; the district numbers bang noted for refer- 
ence on the Extract Registers of the Subordinate Officer. At 
the foot of this Extract Register, deposits received and repaid 
during the month by the Subordinate Officer will be s®wn in a 
lump sum without details. ° 


e a 





Register of deposits. 


Extract Register of deposits, 
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1872 17. At the end of each month, an Extract Register of 
Courant deposits must be prepared by he Judge or other District Officer 
in the same Form (No, 9) and forwarded to the Treasury Officer 

e for submission with his cash account to the Accountant-General. 

e Thi Extract Register will contain those items only which were 

è s deposited during the month and remained unpaid on the last day 
of the month. At the foot of this Register, deposits received 

and repaid during the month will be shown in a lump sum with- 

out details, This Extract Register should*be despatched punc- 

tually at the end of the month. 

18. At the same time a plus and minus memo., showing 

the total amount of deposits received and repaid during the 

* * month, with the balances on the first and last day of the month, 

è should be prepared and entered at foot of the Extract Register 
of deposit receipts in the following form :— 











Rs. A. P. 

Balance of last month 0 0o 0 
Deposits as above ... ` .. 0 0 0 

m "received and repaid diving the onih (in GHEY. o 0 0 

l 0 0 0 

» repaid ate oes eee ase ove ce . 0 0 0 

Balance . on as tee ai “ee its œ 0 0 0 

á > 49. * The rules laid down in paragraphs 14, 15, 16, and 17 


should also be observed in the case 
Other i oeie and Extract Regis- of the other Registers referred to 
in paragraph 12. The monthly 
° Extract Register of fines realized and paid into the Treasury 
should be in Form No. 13. Fines are under no circumstances 
to be held in deposit, but should be paid into the Treasury to 
credit of Government. Refunds of fines will be made by the 
Treasury Officer on production of an order prepared in Form 
(No. 14) and passed for payment by the presiding Officer of the 
Court. Remission of fines should be noted in the Register 

of fines. ` 
20. All orders for the payment of money must be entered 
* ae eae prior to issue in a Register (Form 
. s No. 6) and numbered in an annual 
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consecutive series of numbers; such details being recorded as 
are necessary for writing up the® several Registers. 
21. In authorizing the payment of any sum, the local Officer 


15 
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is required to satisfy himself in the first instance of the validity > n 


of the claim, and, in the case of deposits, to ascertain frota hisa 
Register of deposits whether the balance at credit of the parti- ~ 
cular deposits is sufficient to meet the repayment, and that there 
has been no order for the attachment of the money. If the. 
claim is good, he should issue an order for the payment of the 
amount either from the local Treasury or from his Court, as 
prescribed above, and, in case of deposits, if the balance is suffi- 
cient, at once record the order of 1efund, in anticipation of the 
actual payment, against the particular number in the Register 
of deposits, attesting the entry with his initials, Should the 
payment be ordered to be made from Court on the day of 
receipt of the money, the Judge or other Officer should, at the 
time of issue, enter the date of payment in the proper column, 
noting the fact in the column of remarks. ° 

22, As in the case of chalans, the Officer in charge of the 
Treasury, whether Sudder or Sub-divisional, will enter in the 
daily advice list (Form No. 5, to be forwarded to each Court or 
Office) all the orders of payment of such Court or Office that 
have been cashed at the Treasury in the course of the day and 
forward the same to the Officer concerned. In the case of @ 
Sudder Treasury, “this list will include all orders of payment 

` received from Sub-divisional Treasuries on that day. 

23. On receipt of the list by the Officer concerned, it 
should be carefully compared, item by item, with the Register 
of payment orders, and the date of actual discharge should 
be noted in the Register in the proper column against every 
number included in the list. The Register of deposit repay- 
ments and other Office Registers should be written up from 
this list. 

24, This Register (Form No. 12) shouldgcontain the details 
of all deposits actually disbursed 
from the Treasury and should be 
written up daily from the Treasury Officer’ s list of Spayments 
after check with the Register of orders of, fayment. Deposits 


Register of deposit repayments. 


. 6 


t 
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1872 of previous months repaid at Sub-divisional Treasuries should 

Crovan he recorded in the Judge’s Register of deposits as well as in 

the Register of deposit repayments, Deposits of the current 

e ° month repaid during the month at Sub-divisional Treasuries 

e shoulfl not be recorded by the Judge in either Register, but 

e 77 should be shown in lump in his Extract Register of deposit 
repayments. 

25. On the 10th and 27th (or last open day of the mans ` 

an Extract Register of deposit 

Extract Register of deposit repay- repayments (Form No. 12) will be 

forwarded to the Judge or. other 

District Officer by the Moonsiff or other Subordinate Officer, 

*which will contain the repayments of previous month’s deposits 

e only. At the foot of this Extract Register, repayments of 

deposits of the current month will be shown in a lump sum with- 
out details. 

26. A bi-monthly extract from his Register of deposit repay- 
ments should be forwarded in the same form by the Judge or 
District Officer to the Treasury Officer for submission with his 
lists of payments to the Accountant-General on the 10th and 
last day of each month, respectively. The first extract should 
show the repayments made from the Treasury (both Sudder 
and Sub-divisional) between the lst and 10th; and the second, 

“those mnde between the 11th and the last day of the month. 
All repayments of the current month’s deposits, whether made 
atthe Sudder or Sub-divisional Treasury, should be shown in 
lump sum without details. These extracts should be despatched 


e . punctually on the above dates. ; 
27. Small Cause Court Judges, Moonsiffs, and other om- 
2 éers who hold their Courts at places other than the Sudder 


Station, or the head-quarters of a Sub-division, will be guided 
by the above rules, making periodical, instead of daily, remit- 
tances to the nearest Treasury, whether Sudder or Sub-divi- 
sional. Every such remittance should be accompanied by the 
chalans and payment ordgrs, together with the Pass Book in 
Form No. 15.(modified), full particulars being entered therein 
for the Muidance of the Treasury Officer, who will ‘return the 
Pass Book receipted, 


} 
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The maximum cash in the hands of Small Cause Court 1872 
Judges should wever exceed Rs.%00, or of Moonsiffs, Rs. 500., Ọjpcuran 
28. On the last day of each official year, all deposits of more 
than three years’ standing should be written off in the Register s 
of deposit receipts, in which a note should be made against thes 
numbers to the effect that they have been credited to Govern- mane 
ment, and are thus no longer available for refund under the 
orders of the local Officer. The same course should be followed . 
in regard to deposits or unpaid balances of deposits not exceed- 
ing one rupee in amount which have been unclaimed for more 
than twelve months. “A list should be prepared in Form No. 10 
of amounts, thus written off, and forwarded to the Accountant- 
- General. , l 
29. When the refund of a deposit thus written off is required ° 
by a depositor, the local Officer should forward an application to 
the Accountant-General in Form No. 11, a separate form being 
used for each application. The Accountant-General’s letter of 
authority when received should be noted against the ¢tems in 
the Register of deposit receipts to obviate a second application, 
and then passed for payment at the Treasury, as prescribed in 
the form. No other record need be kept of these refunds. 
30. At the close of the first month of the next official year, 
the amount of unclaimed deposits written off the Registers 
should be deducted from the balance of deposits in the plus and ° 
minus memo. e 
31. During the absence on tour of Sub-divisional Officers 
and the consequent closing of their Treasuries, Moonsiffs must 
be guided by the rules for Officers at stations where there are 
no Treasuries, making remittances of surplus cash, if necessary, 
to the District Treasury. They should take advantage of the è 
periodical returns of Sub-divisional Officers to head-quarters to 
reduce the cash balances in their hands as much as possible 7 
having due regard to their probable requirements. 
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T CIROULAR 
ORDERS, 


To . e e 


ALL Cıvıl Courts, LOWER AND EXTRA À 


. REGULATION PROVINCES 
s i 


° f Dated Calcutta, the 28th March 1872, 


At the request of the Lieutenant-Govertor of Bengal, the 

. HIGH COURT, &o,, following instructions are issued 
on on for the guidance of all Judicial 

The Hon'ble Bir Michard Couch, Kt, Officers’ subject to the control 


Chief Justice. í : 
e The Hon’ble G. Loch, ` of the High Court, in respect to 


” Louis 8 Jackson, 
" A. G. Macpherson, the distribution, between” Govern- 
n F. A. Glover, 
ment and the parties to suits, of 
the postage charge incurred in certain cases. 

2. When records are called for by Civil Courts at the 
instance of parties, the party applying should pay the charge 
for postage; but when the Court calls for them of its own 
motion, then the postage should be in the first instance paid by 
the State, but the Court may in its discretion make such postage 
a part of the costs and order the losing or other party to pay. 
Such records do not in the first-mentioned case stand in the 
“position-of the records alluded to in the letter from the Govern- 
ment of India in the Financial Department, No. 3118, dated 

21st November 1870,* ruling that 
ai eae No. i, dated cc the charge for transmitting re- 

cords through the post from one 
Court to another should be borne by the State.” 
°3. When copies of notifications of sales, &c., are sent by 
Courts in the interior for the purpose of being affixed in the 
Office of the Collector and in the. Court of the Judge, and 
when the replies thereto are sent by the general post, the 
postage should be paid by the party applying for sale and 
chargeable as costs of exegutioni. 

4. In ike manner when Civil Courts in the interior of the 
district, upon applications of decree-holders, ask for attachment 
of the dudgmontateltere interests in deorees or documents depo- 


e > 


oe 
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sited in other Courts, the postage for the dispatch of th8 auk 
sition, and for the return of the teply, should be borne by the 
party applying. 

5. As regards notices to respondents in appeal caseg, the 
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postage shoyld be paid by Government; there being in contem- % . 


plation one uniform rate of tulubana fee, and the transmission 


by post for part of the distance being an economy to the 


Government. š 
6. When Courts in the interior make requisitions upon the 
- District Court at the Sudder Station for the payment, of money 
in deposit, to decree-holders or other persons, the postage for 
such requisitions should be paid by the parties on whose T 
they are made. 


By Order of the High Court, 


(Signed) F. B. PEACOCK, 
Registrar. 


CIRCULAR MEMO. No. 3. 
To 
ALL JUDGES OF COURTS OF SMALL CAUSES. 


Dated Calcutta, the 9th February 18727 


In supersession of the forms prescribed by Circular Order 
HIGH COURT. . No. 12, dated 19th Decemberel862, 
Wes tae all ` Judges of Courts of Small 
“The Hon'ble Louis 8, Jackson: Causes are required to make their 
monthly returns of work to the 

High Court in the two forms sent herewith. 

2. Where a Judge presides over more than one Court, he 
should show the work of each Court distinctly in the manner 
described in Circular Order No. 12, dated 23rd June 1865. 
The work, however, of two or more Courts, though exhibited 
separately,‘should not be entered in’ different statements; but 
should appear in different*sections of the same‘ stasement so 
as to admit of the general results being exhibited i in aggregate at 
the fopi of the returns. e 


om 
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1872 3. The Superintendent of Stationery has TA furnished 

~ Qmourar with samples for the supply of Indents, whicl* should specify 
ERS, 

the number of Courts presided over by the indenting Judge. 





š . By Order of the High Court, 
tes X À f (Signed) F. B. PHACOCK, |. 
° Registrar. 


Tye following Circular Memo. No. 4, dated 16th Febru- 
ary 1872, should be substituted for the Circular Memo. of 
the same number and date previously issued, which is hereby 

* ‘cancelled and should be destroyed. 


By Order of the High Court. 
Registrar. 


CIRCULAR MEMO. No. 4. 


In the Notice circulated with Circular Memorandum No. 2, 
dated 21st February 1870, after the words, “ viz., Rs. 2 for 
> each person to be served,” . 
Reap— 
š ; 
; “ plus Rs. 2 on account of the Sheriff ’s European Officer, or 
6 annas on account of his Native Officer, according as the 
service is made by one or the other.” 


HIGH COURT, &o., ByOrder ofthe High Court, 


Crvit SIDE, (Signed) F. B. PEACOCK, 
The 16th February, 1872. Registrar. l 
i) 
e 
bed ` . E 


. : g 6 
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: CIRCULAR MEMO. No. 5. p 1872 

= r CIRCULAR 

To ee e e ORDERS, 
a ALL JUDGES oF COURTS oF 
2 SMALL CAUSES IN THE MOPFUSSIL.e re 


Dated Calcutta, the 16th March, 1872. a AS 


“Tux Court desires to be informed whether the Court of 


HIGH COURT, &on Small Causes at— 
Ory Sibe: has a “ Clerk of the Court” ap- 
The Hobie elk Richard Ppob, Tie pointed under Section 44, Act XI f 
The Hon'ble G Looti, ae of 1865; and, if not, whether the 
n A G. Macpherson, Head Clerk otherwise appointed « « 


4 EK A. Glover, i 
J in such Court exercises any of 


the powers specified in Section 46 of that Act. 


By Order of the High Court, 


(Signed) F. B. PEACOOK, 
f Règistrar, 


barks et as 
. 


REVENUE CIRCULARS. 


"REVENUE CIRCULARS. 


DECEMBER, 1871. 


Y. H. Sonauoxz, Esa. 


$ No. 1. 


A REVISED form of Return No. XLV will be issued by the 
Superintendent of Stationery to Officers in charge of Districts 
in which there are Waste lands. 


No. 2. 


Tue following is added as clause 17, B. at-page 161 of the 
Board’s Rules— 

As a general rule, charges for the wages of punkah-pullerg, 
will be admitted in the contingent bills of all officers under 
the Bengal Government, only from the 15th March to the 15th 
October of each year; but in the cases of exceptional negessity 

European Officers will be allowed punkah-pullers to the lst 
November. l ` 

Members of the Board and their Secretaries, Commissioners 

and Judges, can, however, entertain.punkah-pullers, if required, 
_ from the 1st March to the 15th November. 


“No. 3. 


Ar the end of para. 11 of the instructions for the administra- 
tion of Act X of 1870, add the following— 

* In the case of land required for a road, unless thera is any 
“reason to the contrayy, it will be sufficient to give in the 


Je 


1871 


_ Rev. Cre. i 
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171 clasation the area, length, breadth and general direction of 
Rev. Cm. the Jagd for the road, with®the names of fhe Zillah, Per- 
“ gunnahs, and villages through which the road will pass.” 


. ° _ No. 4. . 


e 

Tun following is added as clause 7, C., Section III, Chapter 
: X, page 164, Board’s Rules— 

Before sanctioning @ pension or gratuity” to an officer dis- 
chasged on abolition of appointment, it must be carefully con- 
sidered whether he cannot be otherwise provided for. -All 
applications for pension or gratuity in cases of this nature should, 
“therefore, invariably state for what reasons it has been found 
A impossible to provide suitable employment for the applicant. 


No. 5. 


Tue following is added as Clause 12, Section III, Chapter 
VII, at page 150 of the Board’s Rules— 

On the failure of any proprietor to pay the revenue due on 
` account of an Estate, on the plea that it has diluviated, such 
Estate should be put up to sale for arrears in the usual way, 
even though itis believed that the plea is perfectly correct. 
° Not only is this course calculated to prevent fraud, but in any 
e case the right to any prospective reformation remains, which it is 
important to secure to Government if no other bidder comes 
forward. If, therefore, there be no bidders, the Estate should 
be bought in on behalf of “Government, and kept on the 
revenue roll as a Khas Mehal without demand of revenue, 

e the arrears being shewn and remitted in Return No. X. 

` The last two lines of Clause 11 should be expunged. 


A. Money, ESQ., o.3. 


No. 6. . 


a 
Tue words “either return the pieces to the person tendering 
the coing or at the option of the latter” gn the sixth and seventh 


*( 


VOL, VILL] REVENUE CIRCULARS. 


lines of Clause I, a., Chapter II, Section XII, at page of of 1871 

the Board’s Rules, should be sfruck out, and the words ‘and Rev. Cir 

pay for’ should be inserted after the word “receive” in the 

7th line, as 
The following should be added as Clauses I, e. and Uf tos 

the same Chapter and Section— . 
I,e Under Section XIII of the Coinage Act, “defaced 

coin is not legal tender, and, accordingly, all coin which has , 

been defaced, ‘fudlutling that to which a piece of solder may 

have been attached, should be declined at a Government 

Treasury or å Paper Currency Office. 
I, f. Similarly, coin which has been artificially diminished 

(as by partial solution in acids) should be treated under Sec-* ° 

tion XIII of the Coinage Act as not legal tender, and be dealt ' bd 

with as Section XVI of the Act and Clauses 1 to 1 cof this 

Chapter and Section, enjoin. 
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V. H. SomaLcs, Esa. 
- No. 1. ` 
In future Registers Nos. 22, 23, 24,.25, 45, and 46, as well 


as papers of cases*of claims to compensation for land taken ` 


up for public purposes, are to be preserved permanently and 
entered under Schedule A. A 
Accordingly, the following alterations are made in the classi- 


fication of records specified in the Appendix, at pages 212, « 


and 213 of the Board’s Rules— 
Under “b ” registers heading IT, class A, insert after “ inclu- 


sive” the words “Nos. 22 to 25,” and insert the word “to” ` 


between “44” and “47,” 
"Omit 25” from “b” registers heading I, class B. : 
Expunge from heading II, class B, the words “claims to com- 
pensation for lands taken for public purposes,” and transfer 
them to para: 2 of heading IIT, class A. 


A. Money, ESQ., 6.3. 


No. 2. 


Cuavse 6, A., Section 18, Chapter V, page 81 of the Board’s 
Rules, is cancelled, the High Court having, in their decision 
of the 13th January 1872, in the case of Queen versus Junglee 
Beldar, ruled that the provisions of Section 61, Act XXVeof 
1861, do not apply to fines and forfeitures under Act XXI 
of 1856, 


No, 3. 


THE Member in charge is glad to fifì from the Income- 
Tax Returns now coming in, for Defember 1871, that satisfac- 
tory progress has been made in the asséssmentsggenerally. 
The collections do not, however, keep pace pith the assessments, 
as they should do, and earnest and constant attention taust be. 

. 2—9 ry 
’ 
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1872.  git¥gn to the matter, proceedings under Section 37 being taken 


Rev. Gx in ever case to which they cambe applied, so that the opera- 


tions unfer the Act may be entirely completed with the end 
e of this year. : 
e P e 
. @ . . y No. 4. : 

Tureke is reason to believe that paragraph 14 of the Rules 

issued by the Lieutenant-Governor of Bengal for the working of 
* Act XII of 1871 has not been properly attended to. It was 
there ordered that. the register prescribed in paragraph 12 of 
the “Rules issued under Act XVI of 1870, or, in other words, 
the- register prescribed by paragraph 22 of the Rules issued 

« ander Act IX of 1869, should be kept up. 

Reference to paragraph 22 of the Rules for 1869 will show 
that a register containing 47 pages, each page having for its 
heading one of the 47 sources of income shown in the Annual 
Return, was to be written up at the close of every month. The 
Rules of 1869, of 1870, and of 1871, have directed that, as every 
assessment is finally made, the name of the principal source of 
income, as shown in the Annual Return required by the Govern- 
ment of India (and prescribed as Return No. IV under the pre- 
sent Act) should be entered in the column of remarks of Regis- 
ter No. 1,—see extract as per margin, from paragraph 2 of the 

bal PENIS Rules under Act XII of 1871. At the close 
e When the assessment 
has been finally made, of every month all these entries were then 
is fe ae ce to be made in the Special Register first pre- 
ent Rca’ Chee scribed in paragraph 22 of the Rules for 1869, 
° K) must be entered in which showed how the totals could then be 
column 17. : 
easily struck at the end of the year. 

Unless the above directions have been carefully attended to, 
the Annual Returns for the last two years will have been untrust- 
worthy, and in like manner the Return for this year will be either 
incorrect, or much delayed in submission. Every Collector and 
Deputy Commissioner’ is therefore now desired personally to 
satisfy himself that the Special Register has been kept up as 
directed. If it has not been kept up, the arrears must be at 

= once brought up to date, a report to that effect being made” to 
this Office, and the Rifles above quoted must be carefully 


observed in all remaining assessments urler Act XII of 1871. 
e . 3 


s ` e 
e e 
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` - FEBRUARY, 1872. 
. ė 
V. H. SonaLcH, Esa. > . 
° No. 1. i 


THE attention of all Commissioners and District Officers is 
drawn to the New Civil Pension Code, a copy of which will 
be forwarded for their information and guidance. By this 
Code, Ghapter X of the Board’s Rules is superseded, except in 
respect to those Rules which apply exclusively to political and 
territorial pensions. Special attention is drawn to the general 
procedure laid down in Chapter XIV of the Code 





No. 2 


As an instance has lately occurred in which certain paper's, 
prepared by a Butwarra Amin and submitted to the Board, 
‘contained errors which indicated such gross carelessness as to 
compel the Board to order his removal from his appointment, 
and as it is exceedingly discreditable that such papers, so seri- 
ously affecting the interests of the sharers in the estate, should 
have passed through the Collector’s and Commissioner’s Offices 
without detection of the gross discrepancies which they con- 
tained, it is hereby ordered that, prior to the submission of 
Butwarra proceedings to Commissioners for confirmation, Ool- 
lectors will, in future, take care to annex to the records a 
haifiyat, signed by the Sheristadar, declaring that he has exa- 
mined the papers, that the map and Ahateonee agree, and that 
the totals of area are the totals of the separate figures. 

' 2. In cases appealed to the Board, # will be the duty of 
the Sheristadar to bring to the notice of the Member by 
whom the appeal is heard, any disregard of this ord@r or incor- 
reotness in the Collectorate Sheristadar’s paifiyat. 

š 3—0 


1872, 


"1872, 


Rey. Cire 


e 
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\ 
\ ‘ No. 3. 


Tue following should be added as Clause 1P A., page 189, 


Board’s Rules— 


«eA proprietor or ¢o-proprietor of an estate paying revenue 
fo Government is not entitled to a refund of any gum, which 
may hav€ been paid by him on account of the revenue of the 
estate of which he is proprietor or co-proprietor, in excess of the 
‘amount due from the estate up to the date gf such payment, 
unless such payment shall have been specially made as a deposit 
undef Section 15; Act XI., 1859.” 


No. 4. 


District Officers are requested, when submitting, under 
para. 36 or 37 of the Instructions for the administration of Act X 
of 1870, ‘their compensation bills (Appendix I), to supply in the 
column of remarks of the Abstract the data on which the price 
of the land referred to in the bill has been fixed. 


No. 6. 


A. Money, ESQ., 0.3. 


e 
Tue following instructions, issued by Government, are to be 
carefully carried out in regard to all past and future assessments 
of ‘profits from land, under Act XII of 1871. 


If in assessments already made~it appears on the face of the | 


assessment papers that a tenant’s holding not exceeding 50 acres 
has been assessed, the assessment is to be cancelled, and any 
sum collected is to be refunded. 

Where, however, the quantity of land has not been specified, 
and no complaint is made, no further inquiry need be instituted. 
But when @ complaint is brought forward, although the papers 
show no quantity of dand; inquiry must be made. 
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Similarly, in all future assessments under the Act, tenanjs of 1872 
such holdings are to be altogetifer exempted from taxation. Ray. Cin, 

Further, in estimating the profits of a cultivator, lands are 
not to be assessed at any higher rate than the rack-rent of suche 
land, whatever the crop may be, and in all past asses@ments 
the papers of which show the rack-rent, any ‘excess qollections °, 
should be refunded. Where the papers do not, however, show 
the rack-rent, no refund need be made, gave on satisfactory proof, 


in cases regularly ‘appealed. 


a - 


V. H. Sonatcu, Esa. 


No. 6. 


AFTER the words, “may be permitted,” in the 11th line of 
‘Circular Order No. 9 of January 1870, insert the following— 
“ provided the proprietors of each and every estate of the hold- 
“ing in question, other than the original estate under partition, 


“ give their consent to it.” 


No. 7. 


Tun following are substituted for Bule 38, at page 349 of the 3 
Board’s Rules— å 
38. “A monthly abstract of these accounts prepared by the 
“Director is submitted in the form of a Bill to the Board of 
«Revenue, who make the necessary payments by a cheque on 
_‘ the General Treasury at the Bank of Bengal. 
384. ‘In order to obtain the necessary funds, the Director P 
“submits to the Board, one month before the expiration of the 
`e then current half-year, an estimate of the probable expenditure 
“on account of each ward during the ensuing half-year. On 
“ these estimates the Board, in communication with the Collec- 
“tors concerned, obtains the money whidh is deposited in the 
“ General Treasury at the,Bank of Bengal. 
` 88B. “Advances are made to the Director as maf be found ©. 
“necessary from time to time for the expertes of the institution 
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o ige à A m the fund at the Bank of Bengal on the authority of-the 
“Rev. 0m © Board.” ° . 

Collectors will be shortly informed of the amounts, which it 
e will be necessary for them under this new arrangement to remit 
sto the Bank of Bengal, as advances for the first half-year of 


. 1872-73, 


No. 8.. P 


DiıstRIort Officers are informed that, in future, when. the 
nature of operations under Act X of 1870 requires submission of 
monthly bills (Appendix I of Land Acquisition Instructions), 
“the value of abatements of revenue should be included in the 
items of cost entered, and the abstract in every case filled up. 
The concluding sentence of the note at foot of the Abstract 
(page 23 of the Instructions) should be expunged. District 
Officers will regard the passing of these monthly bills as suffi- 
cient acfthority for including in their Quarterly Return No. IX, 
all abatements of revenue covered by such passed bills, the 
Board’s Orders heing quoted in each instance. . > 


ase 


ea ’ No. 9. 


Tue following corrections are to be made in Chapter XII, 
Section V, pages 196, 197, and 198 of the Board’s Rules— 

Sckedule to Clause 1, paragraph 1. Omit the words “ judi- 
° -cal or quasi-judicial,” and after “ Office” add “in which such 
* Court or Office may be authorized by law to grant costs.” 

eClause 8 should be omitted, and the numbering of the 
subsequent clauses altered accordingly. 

Clause 14. Omit the words “in any case other than those 


Š “ provided for in clause 8,” 
_ * No. 10. ° 
z Ruy Yp in Chapter II, Section XII, at page. 32 of the 
-Board’s Rules is expunged. 
e ë fl . 


° 
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~P 
~” A. MONEY, Esq., 0.3. i 
e $ ® . 
è a No. 11. 


From the delay that has occurred in the submission gf the, 


. Half-Yearly Returns, prescribed by the Government of India," 
from several Districts, there is reason to believe that-the Income- 
Tax Registers have not been properly keptup. District Officers 


are therefore requested to look into this matter at once, and ` 


to see that all such Registers are kept up to date, and that the 
Returns for the year ending March 1872 are submitted as 80on 
as they are due, ie., by the end of April 1872. 


No. 12. 

WITE reference to paragraph 16 of the Government Resolution, 
dated 27th January 1872, on the Board’s Excise Administration 
Report for 1870-71, circulated separately, the Member in charge 
directs that no license for the sale of Majun, Fermentéd Tari, 
Pachwai, Charas, and Siddi or Bhang, shall be issued in fature 
at a less rate than one rupee per mensem from the commence- 
ment of the next official year 1872-73. 

2. With reference to the above order, add after the words 
“for the shop” in Clause 2, Section XIII, and at the end of, 
Clause 35, Section XVIII, Chapter V, pages 72 and 80 of the 
Board’s Rules, the words “the minimum rate being one rupee 


” 
per month. ox 


LJ 
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á e 
MARCH, 1872. 
. e 1872 
s e Rev. Cir 
è V. H. SomaLon, Esq. . Ya‘ 
. ` ° 
No. 1. 


TuE attention of the Board having recently been drawn to 
the heavy loss sustained by a mofussil treasurer, in consequence 
of a deficiency alleged to be due to short weight and to the 
presence of uncurrent and spurious coin in a large ‘remittance 
made to the Bank of Bengal, Calcutta, in charge of a poddar,° i 
the Member in charge desires that in future, when large remit- 
tances are made from the mofussil, the treasurer should be 
allowed to send some agent of his own of more weight and 
intelligence than an ordinary poddar, who would be better able 
to protect his interests by promptly bringing any irregularity 
in the examination of the treasure to the notice of the Secre- 
tary and Treasurer of the Bank. 


No. 2. 


Taeg following additions should be made to the indent at foot e 
of Clause 3, Chapter XXIV, Section 2, at page 337, of the = 
Board’s Rules— e 
Milk. . 
Fowls. e 
other articles, such as eggs, &c. 
Clause 6 of the same Section should be expunged. . 


No. 3. . 


Tax following para. is added as 16 A., to the instructions for 
the administration of Act X of 1870— 

16A. Whenever the proprietor of any(land covered by a 
declaration may offer to give up his land to Government without 
comfénsation, on condition” that such land shall be® restored 
to him when no longer, required for the parpose specified in 


6 
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the declaration, the Collector may accept the offer and conclude 
the argain on his own authority, when he is sațjsfied that the ~ 
title of “the donor is good; when not so satisfied, he must 
e proceed to acquire the land by the procedure required bẹ the 
* Act. In order to keep a permanent record of the.agreement, 
. when sygh an offêr as that above alluded to is accepted, it will 
. be sufficient to enter a note of the circumstances in Register 
, No. 26. 


1872 
Rey, Cim 








A. Moxey, ESQ., 0.8.- ` 


No. 4. 
. TuE Government of India in the Financial Department has 


ruled that adjustments between the Opium and Excise Depart- 
ments for Opium supplied to the latter should cease in the present 
form of a charge under Excise, which is met by a credit per 
contrå under Opium; and that, in future, there should be no 
charge to the Excise Department for the Opium supplied to it 
by thé Opium Department, under the Government of Bengal; 
but on the sale of the Excise Opium, the credit for the gross 
proceeds should be divided between Opium and Excise, a sum 
equal to the cost of the drug being credited to Opni; and the 
balance as Excise revenue. 

* 2. The above order will come into effect from the first of 
April next, and District Officers are requested to exhibit in their 
quarterly and annual Excise Returns Nos. XIV and XLII for 

° 1872973 and future years, the net revenue derived from the sale 

e of Opium after deducting the cost of the article calculated 

at Rs. 7-4-per seer. 

.3 The Excise Returns No. XIV for the quarter ending 

k 31st March 1872 and No. XLII for 1871-72 should be filled in 

as heretofore, and submitted as soon as possible. 


No. 6. 


„Tum following ishdded as Clause 9, Section 12, Chapter II, 
page 32 of the Board’s Rules— 
When “money is remitted to a District or Sub-Divittnal 


Treasury through tke ‘Police, by sa Prong or Income-Tax 


, 4 
e 
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Officer, such Officer shall give notice of the despatch at the a 
same time, thropgh the post or ether separate nies tothe Ga 
tong Officer of the Treasury. 


: No. 6. . Vv 


È . 

THE following Government Orders,* respecting the impoxt- .e 
ance of ascertaining how far stamped papers are applied to the 
purpose for which thee are intended, are circulated for informa- 
tion and guidance:— 

“Tt is apprehended that in exhibiting the amount of stamp 
“revenue derived respectively from the sale of general and 
“judicial stamps, no attempt is made to ascertain whether the. ° 
* prescribed classes of stamped papers have been used exclu- s 
“sively for the purpose for which they were intended. 

2. “It might be said that the blue and black stamps are not 
“used in judicial proceedings, as in such cases their misuse 
“would be readily apprehended; but the converse presymption 
«is not maintainable, for there is reason to suspect that stamp 
* vendors find it more convenient to keep a larger stock of judicial 
“stamps (the demand for which can be calculated with some 
“ certainty) than of other stamps; and that there is sometimes 
“a tendency on their part to force judicial stamps instead of 
“non-judicial stamps on purchasers who are not ware of the 
“ difference. 

3. “ Although the gross stamp revenue may not suffer from i 
“the use of a particular class of stamped papers for a purpose 
“other than that for which it is intended, yet the compilation . 
“of correct returns of the proportionate contributions of the 
“two sources of stamp revenue is materially affected where sueh 
t: misuse occurs. 

4. “The Governor-General in Council is therefore of opinion ` 
“that it would be well if the attention of the stamp revenue è 
“supervising officers were directed to the importance of ascer- 

“taining, during their tours of inspection oy otherwise as oppor- 


m . e 
* No. 941, dated 12th February 1872, from the Officiating Additional Uader-Secretary 
to the Government of India in the Financial Departmeng 


` e 
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“ tanie, occur, how far stamped papers are applied to the pur- 
1872 : 
ses ey ea pbse for which they were intended, and bringieg to notice the 
*resultof these inquiries in their periodical reports.” 
a. 2. The result of the enquiries alluded to in the concluding 
e para, of the Government Orders should be reported by Dis- 
> “trict Officers in submitting their Annual Returns No, XXXV; 
z : and each Commissioner will submit his own report on the sab- 
; ject to the Board as soon as all the Returns No. KX XV of the 
" Districts in his Division have been rendered.” 


No. 7. 


Tue following should be substituted for Clause 6, Section 
XVIII, Chapter V, at page 81 of the Board’s Rules— 

5. Fines and forfeitures realized and awarded under Sec- 
tion LXXVI, Act XXI of 1856, and Section XXX, Act XIII 
of 1857, are to be disbursed at once, provided the amount does not 
exceed ‘Rs. 100. When the award is for more than that amount, 
Rs. 100 only should be disbursed at once, the balance being 
paid away only when the period of appeal has expired, or the 
appeal has been rejected. In every such case a report should be 
made to the Board in the following form to show that this rule 

has been praperly observed. 
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No. 8. | og 


x . 2 ec 
Wira reference to Circular Order No. 12 of Augitst 1871, Rev. Ce. 


Clause 27, Chapter III, Section II, page 40 of the Board’s, 
Rules is hereby expunged. 


. p * 


e . 
`r 


No. 9. ° 


Tae entry agaifist heading 21 “ Miscellaneous Business” in’ 
Return No, VIII should be made in column? and not in 
column 8 (which is a misprint) as mentioned in the direction at 
the head of the form. 

District officers should re-submit Returns in the revised form 
from the’lst to the 3rd quarter of 1871-72 with the least possible 
delay, as without such Returns the Board will be unable to pre- 
pare a correct abstract for the next Land Revenue Report to 
Government. an 

If in any district the revised forms have not been as yet 
received, the Superintendent of Stationery should be addressed 
at once, and the Board informed simultaneously. 


No. 10. 


Ir has been brought to the notice of the Member in charge 


' that the practice of taking evidence of witnesses in mutation 


cases on solemn affirmation exists in some districts. | The 
practice is illegal, such cases being entirely of an executive and 
not of a judicial nature. Collectors should therefore desist 


from the practice in future. 
e 


1872 
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sees ~ APRIL, 1872. 
a 
V. H. Scuauca, Esa. i . 
No. 1. 


District Officers are informed that Return No. XVIII 
should contain those land acquisition cases only in which decla- 
rations have been published in the Government Gazette, and 
that Column 2 of the Return should exhibit in each case the 
number and date of the usual orders to acquire the land, which 
are passed by the Board subsequently to the publication of the 


declaration. 
e 


No. 2. : 


Tux separate Return No. XVIIL, prescribed in Circular 
Order No. 6 of June 1869, is hereby cancelled, and District 
Officers are requested to enter in Return No. XVIIL all, cases 
of lands taken up for embankment purposes under Act VII of 
1866 (B. C.). These cases should, however, be shown under a 
separate head, Part II of the Return. ` 


A. MONEY, ESQ., 0.B. e 


No. 3. 


_ SEVERAL cases of defalcation of Stamps have lately occurred 
in Sub-Divisional Treasuries, arising in every instance from 
gross carelessness, lax supervision, anf ne ars disregard of 
the exf8ting Rules which régulate the receipt and cugtody of 
Stamps atsuch Treasuries, These Rules fre, however, plain and 
easy to follow, andSub-Dérisional Officer has no excuse for not 

. 5—0, 
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atjendjng to them. Atthe request of the Board, the Accountant- 
General of Bengal has now further called on every Sub-Divi- 
sional Officer, in charge of Stamps, to certify that he has personally 
counted every month the Stamps in the Sub-Divisional Nazir’s 


7 separate chargg, If the Rules as thus amended, are honestly 


followefl, defalcation should be impossible; and every Sub- 
Divisional Officer, in charge of Stamps, is now warned that he 
will, in future, be held personally responsible for any loss that 
may occur. 

‘*Every Collector and Deputy Commissioner is requested, 
immediately on the receipt of the present Circular, to address 
each Sub-Divisional Officer in his District calling his special 
attention to the personal responsibility attached to the charge of 
Stamps, and requiring from him an assurance that he has re- 
ceived this Circular, and is fully aware of his liability to make 
good any deficiency which may occur during his incumbency of 


the Sub-Division owing to his neglect of orders. 
e 


‘No. 4. 


Tue Member in charge directs that the use of Post Cards fox 
the issue of reminders for replies, already authorized for Com- 
missioners’ Offices, be extended to the Offices of Collectors and 
Deputy Commissioners. District Officers are accordingly re- 
quested to indent upon the Superintendent of Stationery for a 
supply of these Cards, to be used after their present stock of the 
prfated form of reminder letter has been consumed. 


3 No. 5. 


In a recent special letter, the Government has again urged 
upon the Board the necessity of submitting the several Annual 
Administration Reports at the earliest possible date, with a view 
to the completion of the General Administration Report of 
Government on the Lower Provinces in proper time. Divisional 
and District Offidtrs are therefore reminded that their Reports 
on the [ixcise and Income Tax Departments should, in accord- 
ance with previous orders, be submitted, at latest, by th the lst 
and fth May respectively. E Pd 


o 


» 
e ` ' 4 
e - 
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.2. The submission of the Annuel (Stamps Return No. 1872 
XXXV should not be delayed? on any account, beyond the Rev. Cut. 


Ist May. 


E No. 6. . A `a’ 
In order that the assessment and collection of Income Tax 
for the year 1872-73 may be promptly and efficiently carried out, 
the Member in charge desires that all remaining work under Act 
XII of 1871 may be at once completed, and the final Returns 
and Reports submitted. Further, in accordance with Section 2, 
Act XII of 1871, all proceedings of every kind under Act 
XVI of 1870 have ceased to be of effect from the Ist instant, ẹ ° 
and the final Returns under that Act should therefore be at è 
once made. 


V. H. Sonatcu, Esa. 


No. 7. 


Wirx the view of preventing delay in the payment of com- 
pensation money when it becomes: due, the Member in charge 
desires to call the attention of all district officers to the provisions 
of paragraph 23 of the instructions for the administration of 
Act X of 1870, which lays down that “ the Collector is personal- 
ee ly responsible for the disbursement of the amount as soon as 
“it falls due,” and to inform them that it has been ruled by 


Government “that on the first occasion of proved carelessness : 
' “in this respect, the Collector will be required to pay the inter- 
“ est which may accrue under Section 42 of the Act.” ` ° 5 
A. MONEY, Ese., 0.B. . . 
: : J 
, ERRATA. 
In Board’s Circular letter No. 169 B. sof the 26th March 
18¢2ein line 6 for 1872 *tead “ 1871.” > e 


From line 6 of Circular Order No. % for April ‘is72 omit 
the word ‘° Divinignal, “and from ling 6 ofif the’ word and.” 
i . 
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1872 . -o No.8. 


Rev. Ce AiL “District Officers and Commissioners are requested to 


submit, as quickly as possible, their final Returns and Reports 
e ĉon the Income Tax of 1871-72 (Act XII of 1871.) 
~ 2. °The Member in charge desires that the following points 
. should he noticed in the Reports :—_ 
$ e 4. The paeo feeling of the people as regards the tax of 
. 1871-72. 

2. How the tax has been worked, i e., have the assessments 
ands collections proceeded smoothly, or has there been much 
opposition or much complaint? 

3. Each Collector should record his opinion whether his 
‘district has been fully assessed, i. e., whether all assessable persons 

7 have been assessed, and whether generally the assessments have 
been sufficient, neither too high nor too low. 
4, If obtainable without delay, the number of surcharges 
made. 
5. en account of any exceptional cases of hardship. 
6. An account of any cases of oppression properly so called. 
7. Any remarks on any other points which may suggest 


themselves. ` 
hd . 
$ . No. 9. 
e Attu District Officers are requested to report, through the 
° Commissioner categorically, within one week of the receipt of 


this Circular Order what Income Tax work and what State- 
ments and Returns still remain to be done under Act XII of 
1871, and what, if any, Establishment is required. They are 
- algo desired personally to watch the progress made by the 
Income Tax Establishments that may still be retained, towards 
the completion of the work. Unless looked after properly, 
temporary Establishments never finish work. 
Considering the light nature of the work under Act XII 
of 1871, the Membe$ in charge cannot accept! as satisfactory 
e any excuse for arrears; and unless the work is quickly finighed, — 
and the Establishments goon discharged, he will be obliged to` 
bring the offic8r in fault to the notice of Govergaent. 
° t ‘ 


` 
e 
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No. 10. 5 , 


: e a 
DisTRIcT OFFICERS are requested to send direct to the 
Board of Revenue a Statement showing, for each Sub-Division 


in their Districts, the number of assessees under Act XII of’ è 


1872 
Rey. CR 


1871 with ipcomes of Rs. 1,000 and upwards., These particu™ . 


lars can be got at once from the Registers, and no Sab-Divi- 
sional Officer should take more than 24 hours to prepare his 
Return. z 

In Districts where the assessment work last year was done 
by an Assessor wholly or in part, the Return should show 
separately the number of assessees with incomes over Rs. 1,000 
on his Register, as well as the numbers on the Register of each 
Sub-Divisional Officer and of the Sudder Sub-Divisional Officer. í 

Immediate compliance with this order is requested. ` 


No. 11. 


Tun following notification of the Government of Ind'a in the 
Financial Department, is published for general information :— 


Notification No. 2135, dated Fort William, the 22nd March 1872. 


The Governor-General in Council is pleased to direct that 
the provisions of Financial Notification No. 2004," dated 14th 
July 1871 (of which a copy is hereto appended,) shall have 
retrospective effect from the lst day of April 1870, the date on 
which the Court Fees Act VII of 1870 came into force. + 


Notification No. 2004, dated Fort William, the 14th July 1871. 


In exercise of the power vested in him by Section 35 of the 
Court Fees Act, 1870, the Governor-General in Council is 
pleased to remit in the whole of British India, the fees charge- 
able under the said Act, Schedule I, Article II, in respect of 
probate of wills or letters of administration, in so far as such 
wills or letters of administration’ rglate t@ property which a 
deceased person was possessed of or entitled to, not beneficially, 
‘but as a trustee for any other person or.persons. i 

Provided tht this remission shall not extehd to ‘cases in which 
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1872 a. trystee has the power of appointing or otherwise conferring a 
Rev. Cin. beneficial interest in the trust property. > 


e o No. 12. 


- i 
. Tam following should be added as rule 7A at page 16 of the 
° Salt Manual :— 
Rewards adjudged under the two preceding rules should not, 
ordinarily, exceed the value of fines and procéeds of seizures in 
any,one case, 


* No. 13. 

. Distaiot OFrFIOERS are requested to report if the establish- 
ments, entertained undér the Income Tax Act XII of 1871, 
have been discharged by the 31st March 1872. If the establish- 
ments have not been discharged, a Statement should be submit- 
ted showing the strength of the establishments still retained 
after that date, and entertained now, and the period, from Ist 

` May 1872, for which they may be required. Details of work 
remaining to be done should be given, in every instance in which 
establishments are required to be kept on after, receipt of this 


e letter. 
° The réply to this should be submitted within one week of its 
e receipt. 

g d 
o 
man e 
e 
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MAY, 1872. 
TR V. H. Somarcs, Esa. ° : 


2 No. 1. 7 
Tue attention of Local Officers is called to the High Court’s 
Vide case of Mohun Ram Jha (De- judgment in the case mentioned 
fendant Keber ae 20 Va vie in the margin, reported at 
‘Bengal Law Reporta, page 230, Volume VIII, Bengal 


Law Reporter, wherein it has been laid down that in all sales? 


held by the Collector for the realization of Government demands 
realizable as arrears of revenue, the procedure laid down in 
Act VII of 1868 (B. C.) is to be followed: 

2. Therefore where a fine had been imposed for non-attend- 
ance of proprietors before a Deputy Collector for the purpose 
of a partition under Regulation XIX of 1814, and the amount 
had been ordered to be paid on a given day, but was not so paid, 
but tendered subsequently, it was held that the Collector ought 
not to have sold the property of the defaulters, but should 
have received the amount tendered. ` 


3 


No. 2. 
- TuE following is added as Clause 1A, Section [3, Chapter XI, 
page 187, Board’s Rules— 

When any person is confined in the Civil Jail for non-pay- 
ment of a debt to Government, the sanction of the Board “is 
necessary to his release, so long as a sum exceeding Re. 1,000 
remains due from him. 


No. 3. 


Ir is hereby notified for general ifformafion that, the Board 
ef- Revenue having referred to Government the question 
whether, ie to the Road Cess Act, othe additional 


oe iy a 





26 


26 BENGAL LAW REPORTS. (VOL. VIII. 


. 1872 _ one per cent. wnder Clause 4, Section 8, Chapter XX, page 282 
Rev. Grr. of the Board’s Rules, should continue to be levied in all estates 
coming finder settlement, the Government has decided that the 

e extra one per cent. should be retained where it is paid ufder 

“existing engagements, and that arrangements for its payment at 

a Future settlements should continue to be effected, at any rate 


ugtil the Road Cess Act is in full operation. 





No. 4, ° 


THE latter part of Clause 1A, at page 32 of the Board’s Rules 
which was corrected by Circular Order No. 6 of December 
1871, is restored and should be read as it stood in Circular 

e Order No. 6 of February 187]—* And either return the pieces 
è to the person tendering the coin, or, at the option of the latter, 
receive it at the rate of one rupee per tolah.” 

2. The following is added as Clause 1G, at page 32—“ One- 
fourth and one-eighth of a rupee coin should be received as 
legal tender for the corresponding fractions of a rupee at their 
nominal value, irrespective of the diminution in their weight 
for reasonable wear and tear, provided that they have not been 
clipped or filed, or defaced or diminished otherwise than by use.” 


a No. 6. 
THe following rule is added as para. 19A of the instructions 
for the administration of the Land Acquisition Act X of 1870— 


19A.—Whenever an award is made by an Assistant or 
Depwty Collector empowered to act as a Collector under 


: Section 3 of the Act, it must receive the approval and confirma- 

tion of the Collector of the district, before the sum awarded is 

~ ; tendered under Section 11 to the persons entitled to receive it. 
= 


To allow time for the necessary reference to the Collector, an 
Assistant or Deputy Collector engaged in making an award 
should, after making the requisite inquiries under Section 11, 

` postpone his final award under the provisions of Section 12, and 
report his opinion on the case to the Collector, forwarding at the 

same time all dociMnents ‘which may seem necessary to enable 

s that officer,to judge of the propriety of the proposed awards 
. On receiving sych report, the Collector will E upon it, 

e 
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. 
which orders will be final. The completion report of every _ 1872 
case under tha Act, and every pregress report when such reports Rev. Cis, 
are submitted, must be subscribed with a certificate signed by 
the Collector, that the prices awarded are nob in excess of those , 
for which similar lands are actually sold in the same parts ¢f the. ig 
district, or, In case the Collector should be unable to fnd evi- o”, 
dence of the circumstances of actual sales, that the priges 
awarded are not greater than those which similar lands in the 
same parts of the flistrict might be reasonably expected to com- ' 
mand. When the lands to be occupied are considerable in ex- 
tent, the Collector may, after confirming a few initial awards, 
authorize the adoption of the same rates in regard to similar 
lands to be subsequently occupied under the same declaration., « 
In such Cases the officer engaged in making the awards may ° 
tender compensation at the rates so fixed without further refer- 
ence, merely certifying with each progress report that no com- 
pensation has been tendered by him, except under sanction of 
the Collector, either express or constructive, as abqye pre- 
scribed. It will be the duty of the Commissioner in forwarding 
the progress reports to the Board, to record his opinion in re- 
spect to the suitability or otherwise of the awards shown in 
them. . 


No. 6. ° 
IN preparing the Business Return No. VIII, District Officers 7 
should include “ notices of enhancement and relinquishment” ° 
served by orders of the Collector under Sections 14 ang 20, ° 


Act VIII (B. C.), 1869, under heading 4 of the revised form of . 
that return. 
“A, Money, EsQ., C.B. ü - 
No. 7. i 
@ 


THE monthly return prescribed in para. 9 of the rules 
issued by the Lieutenant-Governgr of Bengal for the guidance 
of all officers engaged in carrying out the provisions of Act _ 
APII of 1872, will bear the number 1: A on the Board’s list . 


of periodical ye eae e 


ie ` 
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The half-yearly returns required by the Government of 
Indm (Returns Nos. 1, 2, ande, in the- Financjal Resolution 
No. 2887, dated 19th April 1872,) will bear the numbers 


«XXIII A, XXIII B, and XXIII C, respectively, -on *the 


x eBoard’s list. 


The anual réturn required by the Government of India 
(Retum No. 4 in the Resolution above quoted) will take the 


„place of the present Income Tax Return No. XLIII in the 


periodical return list. ? 


° so No. 8. 
REFERRING to Circular Order No. 8 for April 1872, District 


» Officers are requested to send the reports therein called for 


through the Commissioner of their Division, who will forward 
them witli his own report to the Board. 


No. 9. 


UNDER the orders of Government the following rule is issued 
for the guidance of officers engaged in assessments of Income 
Tax under Act VIII of 1872— 

If any person whose income is derived from the profits of 
land alone shall object to the assessment made upon him, and 
„ Shall prove that he is a farmer or under-tenant of lands paying 
` less than. Rs.’ 1,000 as rent to landlords, and that he has no 
permanent rights, but isa mere tenant, such person shall be 


exempted from income tax. 
o 


No. 10. 
App the following as Clause 29 A, Section XI, mae V, 
page 68, Board’s Rules— 
29A.—In using the hydrometer, special care should be taken 
that no saccharine matter is introduced into the liquor after it 
has been drawn from the still, and before it is tested. This is 
sometimes done by allowing the liquor to trickle over a little 
beg into the vessel which receives it for testing. The effect of 
° i , 
the addition of sugaf, or other soluble matter to spirit, is to 
heighten thg specific gravity, and to weaken its strength, thert= 
by entailing logs of revente. f 


( 7 
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® See Cegnar Procepurs Cops, ss. 66 ann 67. 

+ & 102—Act VITI of 1859, 8. 78—Inter- 
venor—Act XVI of 1868—Act VI of 1871—Appeal—Landlord 
and Tenant.) D. O.S., the zemindar, brought a suit against B., 
a, ryot, for recovery of arrears of rent valued below Rs. 100. 
B. set up in defence that the rent was not payable to D. O. 8, 
but to N. C. A., the mokurraridar. N. C. A. who claimed 

` under a mokurrari title, and alleged that he was in receipt of the 
rents from the FY bbe was made a party under s. 78, Act VIIT 
of 1859. The Moonsiff passed a decree in favor of the plaintiff, 
On appeal by N. C. A. which was heard and decided by the Subor- 
dinate Judge on reference by the District Judge, the decree of the 
first Court was reversed, and the sujpsismissed. On appeal to the 

igh Co 


h — e e 
eae that N, C. A. was properly made a defendant to the 
suit, and that he could prefer an appeal from the decree of the 
Court of first instance, and that the Court of Appeal could, on his 
- appeal, set aside éhe whgle decree. . R 
( | ie 
: . 
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A special. appeal lay to the High Court; the words “ Djstrict 
Judge” ims. 102 of Act VIII & 1869 (B. 0.) do not inclyde a 
Bubordinate Judge to whom, under Act XVI of 1868, or Act VI 
of 1871, the District Judge may make over appeals filed in his 

urt. 

he only issue to be tried was whether the relation of landlagd 
and tepant subsisted between D. C. 8. and B. 


Dayar Cuan Savor v, Nasin CHANDRA ADHIKARI *, .. 

ACT—1870—IV (B. C.) aes sér ss «. App. 

See Count or Warps. 

VII, Cr. 8, Ant. 17, Scxrep. 2 se +. App. 

See Discoanatory Decean, 

XXI PA vss ii Ka 208, 

See Hinno Wiri. See Hinno WILL, CONSTRUCTION or. 
——1871—I ai Do wee ie oi w. App. 

See Cuiminat Brracu or Trust. 

. See Aor VIII or 1869 (B. C.), s. 102. os 

ACTION FOR NON-ACCEPTANOE ... T e sis 

See CONTRACT. 
ADJOURNMENT _... she fe eee «App. 


See Costs, Pararanr or, By Penson NOT PARTY To THE BUIT. 


ADVERSE POSSESSION... see sae H 
See MORTGAGE, ° 


AGENT si sak ase ve ee 
' See Tazı Mannı CHITTIB. 


AGREEMENT NOT TO PARTITION ove Je 
See Hynny Law. 


ALIENATION OF ANCESTRAL PROPERTY we = App. 
See Hinpu Law. 


—.——-———— JOINT UNDIVIDED PROPERTY 
P See Hrnou Law. 


ANCESTRAL PROPERTY ... one ea 
See Hindu Law. 


APPEAL— Mandamus, Order making absolute Rule Nisi for—Liability 
of Justices to make Compensation—Aci VI of 1863 (B. C.), s8. 
151, 226, 229, and 280.) Bys. 161 of Act VI of 1868 (B. 0.), 
the Justices are empowered in making any main or sewers for the 
drainage of Calcutta “ to carry such sewers through, across, or under 
any street, or any place laid out as, or intended for a street, or any 
cellar or vault which may be under any of the streets, and (after 
reasonable notice in writing in that behalf) into, through, or under 
any inclosed or other Jand whatsoever, making full compensation 
for any damage done thereby: and if any dispute shall arse touch- 
ing the amount or apportionment of such compensation, the same 

. shall be settled in the manner thereinafter provided for the settle- 
ment of disputes respecting damages and expenses.” $S. 229 
provides that, “in all cases w y damages, costs, or expenses 
are by this Act directed to be pate amount of the same, in case 
of dispute, shall be ascertained and determined by a Judge of the 


=æ Walcutia Court of Small Causes.” B. 226 provides that agmonth’s 


notice shall be given before any action is brought under the Act 
against the Justices. By Act V of 1857, the Ogiental Gas Company 
was empowered. to lay down pipes, and execute other necesgary works 


Vig GENERAL INDEX. 


kd 

foy theyeupply of gas to Calcutta. In on application by the Com- 
pany fgr a writ of mandamus to cOmpel tho Justices to jain with 
the Company in referring to a Judge of the Small Canse Court to 
ascertain the amonnt payable to the Company as compensation for 

e damage alleged to have been occasioned to their pipes, &c., by the” 
drajnage works of the Justices, an affidavit was filed in which the 
Company’s manager stated specifically the loss. that had been qeca- 
sioned, ghd that he had, on personal inspection, satisfied himself that 
_the loss was occasioned by the negligent execution of the drainage 
‘vorks of the Justices, The affidavit on behalf of the Justices 
stated that, “in carrying out such drainage works, the Justices or 
their contractors, agents, or servants have not damaged the pipes, 
&c., of the Company, and that the Justices deny that they are in 
any manner liable for the damage in respect of which compensation 
is*sought by the Company, or that they have done or caused any 


Gaming to the Company.” 

Held (per Pusar, J.) on the facts, that the Justices’ works had 
caused damage to the Company's main and pipes. 

° Held also, that the compensation clause of s. 151, Act VI of 
1863 (B. C.), makes the Justices liable to compensate owners of 
land, or of any interest in land through which the drainage works 
are authorized to be carried, for any damage caused by any pro- 
ceedings in such works. It applies to cases where the works have 
been done with due care and skill, and where but for the Act there 
would have been a right of action against the Justices. 

Held also, that the denial of liabi T by tke Justices was simply 
a genem] denial that any damage had been done to the Company ; 
the question therefore between the parties resolved itself into a 
dispute as to the amount of damage, which, by s. 161, must be 
settled in the manner provided by s. 229. Hence the Company 
was entitled to a writ of mandamus. ; 

Held also, that s. 226 applies to proceedings dehors. the Act, 
and not to proceedings taken to enforce compliance with the provi- 
sions of the Act. 

Held (per Coucu, C.J., and Marrey, J., on appeal.)—The 
word “judgfnent” in cl 15 of the Letters Patent of 1865 means 
a decision whether final or iminary or interlocutory, which 
affects the merits of the ae between the parties by deter- 
mining some right or liability. The order of the Court below that 
a writ of mandamus should issue was nota “judgment,” therefore 
no fippeal lay from it. 

Held also, that the proceeding by way of mandamus is n “ pro- 
ceeding in a civil case” within the meaning of the Rule of 
April 4th, 1866. 

e Lue Justices or THE Pace ror OALOUTTA v. THE ORIENTAL 

Gas Company (LIMITED) abe oes se tae 

APPEAL—Burmah Recorder's Court— Value of Suit—Act XXI of 
1868, s. 27. , 


Mouru v. VEBRAPAH ÛHSTTY ... see ee App. 

| ee E aa one 7 aoe eee oon eee 180, 
See Acr VIL oy 1869 (B. C.), s. 102. ARBITRATION. , 

—--—— FROM EX PARTE D EB ie is 


See CIVIL Prpozpunn, CODE, s. 119. 


ARBITRATION—Finality of Decree—Award—Appeal—Act VIII 
of 1859, 33.9325, 327.] On the application of one party to a refer- 
ence to arbitrafion, withouf the intervention of a Court, tp have 
the awatd filed and #rsjudgment thereon, af objection of the 
$ : , 

° 
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other party that the award had been come to after th8 arbitrators’ 
authority jad been repudiated, was overruled, and judgments wase 
assed by the Moonsiff in accordance with the award. Held 
Paur, J., dissenting) an appeal Jay from the decision of the 

° Moonsiff. 

In another case the question was referred to a Full Bench 
whether, when an award has been ordered to be filed, and judm |. 
ment has been given in accordance with it, voder s. 327 of 
Act VILI of 1869, is such judgment open to appeal? The dnawer 

iven (Paur, J., dissenting) was:—Itis open to an appellant to , 
show that the paper which has been filed is not an award. If it is 
an award, and judgment is given in accordance with such award, 
such judgment Ya tinal—Per Pauw, J., the judgment is final, 

NASHTI CHARAN CHATTEEJBE v. Tarak CHANDRA CHArTsR- 
JEB, anD Lara Iswant Prasan v. Bin Buansan Tawari a „315 





ARBITRATION A Ba XO? ci ace eae .. 128 
` See AWARD. ig ; 
ATTACHMENT aes xs a es «. App.28, 83 à 
. See Exroution or Decreer. FORFEITURB. 3 
— — OF PERSON OF DEBTOR... ae ve 265 
See EXECUTION or DECREB. é 
ATTORNEY si oes Nee ii T we 418 
See MONBY HAD AND RECEIVED. 
_— sie ais s: eae «. App. 101 
e 





See PRACTICE. 
AWARD—Arbitration—Act VIII of 1859, s. 327.] Where, on a 
reference to arbitration, the case has been regularly heard by all 
the arbitrators sitting together, and an award been drawn up and 
signed by them, the mere omission of the arbitrators to sign the 
award at the same time and in each others’ presence, does not 

b invalidate the award. 





BaĘssasunparr Dass v. MaKnUNLAL Day is ove 128 
Be Sei aane Ths si n a 316 °? 
‘ See ARBITRATION. i 
BARRISTER “ we a se .. App. 101 
See PRACTIOB. 3 
BEQUEST VOID FOR REMOTENESS ssi PA -a 208 
See Hindu WiL, CONSTRUCTION or. 
BILL OF LADING .. ns a ak S38 ses 840 
See CHARTER-PARTY. 
—— OF SALE ote ous pen wa sià we 0 89 
See PAROL EVIDENCE, ADMISSIBILITY OF. : 
BILLS OF EXCHANGH ii ies sis eis . 118 


See INSOLVENT ESTATE. 
BOND-DEBT—Payments—Afode of calculating Interest—Reg. XV 
of 1793.] Where payment was made upon a bond, the amount 
` paid being leas than the interest due, held the payment ought to 
go to reduce the amount of interest due, and the creditor in a suit 
upon the bond was entitled to“@dgeree fog the principal and 
balance of interest up to date of decree. 
=æ © Lucmmeswar Siva Banapvue v. Syap Lurr Aur Kuan . 110 


SPECIALLY REGISTERED e ws wu” App. 92 
See Reaisrpation Acr oF 1866, s. fd, . ; 
S ° a 
s e 
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BREAOH OF WARRANTY ae esas 
¢ © See Measure or Damace®. ° 


1 
BRICK-BÛILT HOUSE, REMOVAL OF—ZLandlord and Tenant— 
Act VIII of 1865 (B. C.), s. 16.] The relation between landlord 
e and tenant is that of parties to a contract. The contract is entire 
e _ 2ng single. If a portion of a tenure be sold either by the tenant, 
* or in execution of,a decree of the Civil Court against the tenant, 
in the gBsence of: any consent by the zemindar, the only mode in 
which effect can be given to the alienation is to treat the purchaser 
“as holding a rent-free tenure subordinate to that of the original 
tenant. 


A brick-built house is not an “ encumbrance” on a *enure within 
the meaning of that word'in s, 16 of Act VIII of 1865 (B.C.), 
which a purchaser at a sale for arrears of rent could remove. 

“In this country the ownership and right of possession in the soil 
does not necessarily carry with it a right to the possession of build- 
ings erected thereon. 

A tenant who held a piece of land on a lease, erected a brick- 


* e house upon the land, without the permission of, but without any 


objection by, his landlord. In execution of a decree of the Civil 
Court against the tenant in January 1865, the materials of the 
house and the site on which the house was built, wore sold sepa- 
rately to two individuals from whom the defendant purchased both. 
On the 31st July 1866, the tenure itself was sold for arrears of 
rent to one N. from whom the plaintiff purchased it. The plaintiff 
brought this suit to recover possession of the land free from all 
incumlsrance by the removal of the house. The Court refused to 
give the plaintiff a decree for possession. 

Surppas BANDAPADHYA v. BAMANDAS MUKHAPADHYA ci 


BURDEN OF PROOF ise ais App. 68, App. 
See Pexan Cops, s. 498. LANDLORD AND TENANT. 
BURMAH RECORDER'S COURT sis w= App. 
See APPEAL. 
LARRIER a... ae aa oes is ae 
: . See’ Contract, r 
Š CAUSE OF ACTION ose sse a 24, 265, 382, 


See LNTATION. LIABILITY OF JUSTICES ror NBALIGENOE 
OF Contractors IN REPAIRING Drains. Acr VIII or 


. 1859, s. 15. Panrrres TO a Smt. 
eaea Sea eas oe ae App. 26, App. 
See DECLARATORY Doren, he cnc Aor ib 
1866, s. 55. 
CERSIFICATE OF ADMINISTRATION .. aes App. 


See Acr XXVIII or 1860. 

















, POWER OF JUDGE 
TO RE-CALL ... a Ssi es .. App. 
See Acr XXVII or 1860, 
CHARTER-PARTY—Freight—Bill of Lading— Liability of Master 
where Quantity signed for is more ihan Cargo actually shipped— 
Practice in hearing Counsel.] Tho plaintiff chartered a ship, of 
which he was master, tg one C, . of Calcutta, ander a charter- 
ary by which it was agreed that the ship taa was then at 
elbourne) should proceed to certain ports, and there load a cargo 
for Calcutta; “the cargo to be delivered to the charterer at 
Calcutta, on being paig freight at and after the rate of tht lump 


e 
a r i 
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sum of £1,150 for the full reach of the ship; the said freight to be 

fee on the unloading, and rightglelivery of the cargo as custopary, 

ess any advances that may have been made.” On the arrigal of 
the ship at Calcutta, C. E O. requested the plaintiff to deliver the 

9 cargo to the defendants as his agents, which the plui tiff agreed to 
do on having payment of the freight guaranteed G the defendants. ® 
The defendants were bond fide holders of the bills of lading whigh e 
had betn signed by the plaintiff in respect of the aargo. They sent 
to the agents of the plaintiff in Calcutta the following letter Sy“ As 
it will be necessary for us, for the protection of our interests, to get 
delivery of the cargo, and as we do not care about farther trouble 
in the matter, we agree to guarantee payment of the balance of 
freight due on the charter-party, less any claims for short delivery, 
&c." On unloading there was found to be a deficiency in quantity 
between the goods mentioned in the bills of lading, and those, 
actually shipped and delivered. Held that, notwithstanding this, 
the plaintiff was entitled to the whole of the freight specified in 
the charter-party, and was justified in keeping the cargo until the 
freight was paid. 


Page 


e J. S. Dons ġ. ©. B. STEWART à iis ii ve 34 
CHARTER-PARTY ... the sts z zi a. O44 
See Mnasurn oF DAMAGES. 
CIVIL COURT ies za ats ai des a 50 
See JorspictioN. 
Sany PROCEDURE one sda one abe one 205 


See Sunnty Born, 


@ 

CODE. (Act VIL of 1859), s. 119—Juris- 
diction—Special Appeal— Objections taken for the First Time.] A 
Moonsiff entertained a petition by a defendant under s. 119 
of the Civil Procedure Code, and set aside his former judgment 
given ez parte in favor of the plaintiff, and dismissed the plaintiff's 
suit. The plaintiff, on appeal before the Judge, did not raise the 
objection that the Moonsiff ought not to have entertained the 

etition of the defendant, as it had not been presented in due time, 

t was held to be too late to raise the objection on special appeal. a 
Boro KHASIA v. JATA BIRDAR ... os ane g 


wman 















— aaam A peal 
Srom ex parte Decree.] A suit was postponed on the apalnnon 
~N of the defendant’s pleader ; but on hie applying for further adjourn- 
ent at the time fixed for hearing, the application was refused ; 
theCourt tried the case, the defendant not appearing, and not 
being represented, and gave a decree for the plaintiff. An appeal 

was allowed, and the case was sent back for re-trial. 

ÂMBRITNATH JHA v. Banoo Roy Duunpar Sina BAHADUR e 


$<, 8, 246 — Claim—Lim- 
tation.] Property attached was, on the claim of a third party, 
released by the Court without proceeding under the provisions of 
s. 246, Act VIII of 1859. The attaching creditor sued more 
than a year afterwards for a declaration that the property belonged 
to the judgment-debtor. Held, that the suit was not barred. 
JaaGapanpuu Boss v. Sematr Sacuyr BIBL App. 39 
-——— SUIT TO CONTEST ONN UINEN ESS AND VALIDI- 
TY OF REGISTERED DOCUMENT a .. App. 26 
- Žž >» See DecrLanarory Dacrue. 
CLAM n " n ge fi $. App 39 
S See Civiu Peocepury Cops. , » é 
ad ` 
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CLAIM, PROOF OF... A s i ia sats 
e © See Insouvunt Esrare. ®© ` ° 


COMMISS{[ON FOR EXAMINATION OF WITNESSES, OBLI- 
GATION ON COURT TO ISSUE. 


a Harmas Batsaxe v. Min Moazam Hossurn App. ` 
GQANCURRENT DECISIONS ON FACT—Practice.] Where the 
. decision of the fires Court upon a question of fact has been afffrmed 
° on appeal, their Lordships will not reverse such finding on a mere 
è balance of testimony; there must be so strong a preponderance of 
testimony that they can confidently pronounce it to be wrong. 
5 Raxı Sanat 7 eei Dansı v. Komar ParssnarayYan Rox .., 
CONDITION PRECEDENT ... i er “ne 
See Measure or DAMAGES. 
CONDUCT OF A MOTHER ses vee ee 
See Hindu Law. 
CONSTRUCTION OF HINDU WILL one tes 208, 


r See Hwi War. 

CONTRACT —Difference between Articles contracted for and thoge 
tendered— Action for Non-acceptance—Costs.| The plaintiffs con- 
tracted to supply the defendants with from 2,75,000 to 3,00,000 of 
gunny bags described as No. 6 quality, size 40 by 28 inches, “the 
defendants to have the option of taking bags of a longer or shorter 
length oP Say tear prices, duly ging a forinight’s notice to 
the plaintiffs, delivery to be taken in August 1870.” The defend- 
ants, after taking delivery of 11,600 of the bags, found that the 
bags téndered were mixed in size, some being longer, and some 
being shorter than the contract size, and refused to take delivery 
of the remainder. In an action for breach of contract in not ac- 
cepting the bags, the Court below found on the evidence that, out 
of 2,000 bags which were examined, 100 were short by from 4 to} 
an inch, but that the bags which were really short were very few 
out of a large quantity which came up to contract size, and held 
therefore that there had been a substantial performance of the 

© contract on the part of the plaintiffs. On appeal the Court found 
° that the parties did not contemplate any large margin of difference 
in the size of the bags, and that the proportion of those which 
* differed was large enough to justify the defendants in refusing to 
take delivery, and keld that the tender of such bags by the plaintifis 
as wag not a substantial performance of the contract. 
A. B. MILLER v. Tus Govrrrors Company, Limitxp eet 
Railway Receipt—Carrier—Jus tertii] In Mare 
1871, T. & Co., brokers in Calcutta, sold to 8, & Co., on aceount 
of C., an up-country seed merchant, 200 tons of peppy seed, and’ 
eallowed O. to draw upon them to the extent of the value of 60 
tons before despatch, on the terms of a previous contract by which 
they had allowed C. to draw against cotton to arrive in Calcutta 
before the drafts matured, O. authorizing them to receive payment 
on his account on goods sold and delivered through them. To- 
wards the end of March O. entered into an arrangement with E., 
a merchant in Calcutta, under which E. accepted bills to a large 
amount for (., upon C.'s promise to cover the bills before maturity. 
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In June C. ordered the defendan: y Company to consign all . 
s addre 


goods despatched fron Fyzabagi ss, and empowered E. 


to take de: peri of, and give receipts for, all such goods. In the 


a same mo despatched from Patna, in bags supplied by 8. & 
° Co., 55 tons of poppy seed to Calcutta, and sent the peri Pear 
to E., who was¢hereinngmed as the consignee,, One of ile terme 
, . . 
$ s 
e . 
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printed on the receipt stated that goods would only be delivered to 
the consignee named in the recefpt or to his order. In advisiħg E* 
of the despatch of the poppy seed, C. informed him that % had 
e bgen sold to S. &. Co., and that delivery was to be made through 
T. & Co, and E. had also seen letters which passed between O. Š 
and his agents in which the following passages occurred, “ Our ° 
Calcutta firm will deliver the poppy to T. & Co.” and “Do yolr e° 
best and hurry off despatches of 50 tons of poppy.” The rest of g 
the poppy and linseed can go to E.” E. endorsed the railway receipt 
to 8. & Co., who paid the freight, and sircars of B. and Rf & Co, © 
together went to the railway station and demanded delivery which 
the Railway Gompany at first yee to give, but afterwards, 
under an order from C. to “deliver 50 tons to T & Co., and to 
no other party, the rest of the seed to be delivered according to 
documents,” they, at T. & Co.’s request, delivered the whole 58 
tons to them. In an action by E. against the Kailway Company for 
non-delivery of the seed to him— 
Held (per Manxsy, J.) E. was a mere agent of the vendor for 
the delivery of the goods; T. & Co. had a superior title tothe . ° 
gébds, of which E. had notice. 
Held (per Oovon, C.J., and Macrnxsaon, J., on appeal) the 
Railway Company was bound to deliver to Æ. The property in 
the goods and right of possession was in him; he had an authority, 
coupled with an interest, which O. could not revoke; he had no 
notice of the title of T. & Co. which was an equitable right only. 
Eaaurron v, Taz East Inpia Ramway Company ... .. 581 


CONTRACT —S}; re— Contract altered after being signed—*Repu-« 
diation—Statute of Frauds.) The plaintiffs contracted with the 
defendant for the purchase from him of a certain quantity of hog's 
lard. The terms of the contract were contained in a letter which 
was drafted by the plaintiffs and sent to the defendant for signature. 
The defendant returned the letter unsigned, with two additional ° 
clauses. The plaintiffs, not being able to agree to one of these 
clauses, had an interview with the defendant, when the defendant 
took the document away with him, and subsequently ọn 17th May ° 
returned it signed, but with thé additional clauses stilt remaining. 
The plaintiffs had another interview with the defendant on Sth 
June during which the additional clause objected to by the plaintiffs sf 
was struck out, one of the plaintiffs writing the word “ cancelled” 
against that clause, and the defendant putting his initials against the s 
word “cancelled.” The plaintiffs then added to the contract the . 
words “ approved,” together with “ R. and C.,” being the initials of 
their firm. Other alterations had been made in the document. and, 
it containing many erasures, the plaintiffs on the same day sont a 
fair copy to the defendant for signature, but the defendant wrote 
PATIA ear contract, and refusing to sign the document. 
Held (confirming the decision of the Court below), there was no 
binding contract between the parties. The signature of the defend- 
ant put to the document on 17th May was not a sufficient signature 
by the party to be charged, so as to satisfy the Statute of Frands. 

J. A. Cuazzion v. O. Q. M. Surecons .,. ana a.. 305 
-_--—_—_———— . ots ose nee eee we 50 
See JURIsvICTION. 

ALTERED AFTER BERING SIGNED . 805 
. See Oowrract. . 
———-— OF SALE—Part Acceptance by Defendant & Goods not 
according to Contract—Rate at which ‘such Goods, should be paid i 
Jor.] The defendigts contracted to pusclfise from the plaintiffs 
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“2.000-maunds of fresh, clean, and good up-country indigo seed, 
antted growth of season 1870-71, at Rs. 11 per maundp to be 
Selivered to the defendants’ agent at Hajipur in all February next.” 
In part performance of this contract, the plaintiffs delivered, and, è 
the defendants’ agent at Hajipur accepted, 865 maunds of seed, no 
objection as to equality being then taken. But when the remainder 


* eof the seed was tendered in February, the defendants refuses to 


accept it on thé ground that it was not according to contract. At 
the samé time and upon the same grounds, they refused to pay the 
Contract price for the seed already accepted, and tendered instead 
the market price at the time of delivery. In an action to recover 
the contract price of the 865 maunds delivered, and gamages for 
loss on re-sale of the remainder of the seed, the Judge of the 
Court below found on the facts that the seed was not “seed of the 
@wth of 1870-71” as far as it was reasonably possible to procure 
it; and that, though there was evidence to show that seed of the 
previous season, if of good quelity and in good preservation, was 
occasionally mixed with the new geed, and that seed so mixed had 
been accepted as a performance of contracts for 1870-71, yet 
there was no evidence that, under such contracts as the present? 
the seller was by custom at liberty to mix seeds of two crops so 
as to bring the sample up to an average quality ; and, further, that 
a custom, so directly at variance with the express terms of the 
contract, could not, if proved, be allowed to prevail. Held also 
that the defendants fal waived any objection to the 865 maunda, 
which must therefore be taken as a good delivery pro tanto under 
thp contact, and must be paid for accordingly. Held, on appeal 
(affirming the decision of the Court below), that the plaintiffs had 
not delivered seed according to the contract; but (reversing the 
decision of the Court below) that the contract was a contract for 
the delivery of the entire quantity of 2,000 maunds; and that the 
plaintiffs could only recover for the 865 maunds as on a new con- 
tract arising at the time when the seed was accepted ; such contract 
being to pay for the’seed according to its value, and not according 
to the rate stipulated for the 2,000 maunds. 
MACFABLANE v. CARR ... ce one s- a 469 


e CONTRADICTORY STATEMENTS ... ve .. App, 25 


See Fass EVIDENCE. 


CONVICTION wee ET oy ote ee» App. 1, “83 
hd See Causinan Beracun or J'nust. FOsSFEITORE. a 
00 


COPYRIGHT OF ORNAMENTAL DESIGN—6 g 6 Vict, c. 


—24 § 25 Vict, c.73.] A registered proprietor of the copyright 
of an ornamental design within the United Kingdom, under 6 & 
6*Vict., c. 100 (amended by 6 & 7 Vict, c.65; 13 & 14 Viot., 
ce. 104; & 21 and 22 Vict., c. 70), cannot sustain an action against 
any person who applies such design to articles, or who sells an, 
articles to which such design has been applied, in British Burmah. 


Bakar v. SUTHERLAND... oa ; we 298 
CO-BHARERS, RIGHTS OF... ie ses .. App, 45 
See Imatart Lanps. ; 

COSTS ble ‘5 ies gen. vié ir we 285 
See Contract? e 


Eoee PAYMENT OF, BY PERSON NOT PARTY TO THE e 


SUIT—Plakuif’s Costs—Vivd voce Examination in support of 
Affidavits on Argument of the Rule—Adjournment. ° 
Seufarr Basasonvadt Dasi v. Ramnaraygn Mirren App. 65 
Pee 
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t e 
COURT FEES’ AOT (VII of 1870 ), sch. J, el. 11—Property on 
which thêre is a Mortgage or e. ies 
l In rHe Goons oF PETER ÎNNES ... a .. "App. 
sA - ——Act VIII of 1859, ss. 280 
and 261—Act XXIII of 1861, s. 8. 

J, M. Epmonn v. M. Niupszs.. Ses .. App. 

m. See Acr VIL or 1870. °. ° 


——— OF WARDS—Act IV of 1870 (B. C.)—Sanction of Com- a 
missioner to Proceedings. 


In TEB wgtree OF THE Petition or KowLBas Korg App. . 


CRIMINAL BREACH OF TRUST—Penal Code (Act XLV of 
1860), s. 406— Dishonesty— Eividence— Conviction—Act 1 of 1871. 


Tur Queen v. RAJKRISENA Biswas sae ‘es App 
PROCEDURE CODE—(Acr XXV or 1861 ann Act 
VIII or 1869), s. 61 site ae eas App. 


See Acr XXI or 1856. 


ee i Att XXY of 1861 ), s8. 68 and 
67—Act VIII of 1869, s. 66B.] A Magistrate of a district, 
before whom a complaint had been made, without complying with 
the provisions of s. 66 of Act XXY of 1861, sent the petition 
to be disposed of by a Deputy Magistrate not authorized to 
receive complaints without reference from the District Magistrate, 
who tried and convicted the offender. 
Held (per Kemp, J.,) that non-compliance with the provisions of 
s. 66 of Act XXV of 1861 made the subsequent proceedings void. 
Held (pcr Arnauts,) J , that the order sending the petition to the 
Deputy Magistrate for disposal gave the latter officer power to 
receive the complaint under s 66B of Act VIII of 1869, and-that 
the subsequent proceedings therefore were valid. 
IN TEB MATTER OF Iswar Onanpga Korn v. Umesn CHANDEA 


X Par . . . sse 

mee memene 68, 169 ond 

435— Sanction for Prosecution of Certain Offences—Jurisdivtion of 

Court of Session.] A Court of Session has no power to interfere 

_ \under s. 435 of Act XXV of 1861 with an order of a Magistrate 
ermitting a prosecution under s. 169 of Act XXY of 1861, 














. Gopar Mazumpar v. Haro Sunnar BAISTAMI App. 

— amaaa » & 316— 
Maintenance of Children— Willingness of Father to support them. 

Parcuupas’y, SRIMATI SHUDHAMAYI ee s App. 





Se nee stm m, 8 40) 
Act XIII of 1867, ss. 20 and 30.] Upon the conviction of eae 
persons under s. 20, Act XIIL of 1867, for illicit possession of 
opium, the Magistrate sentenced them to payment of a fine, and 
directed that, upon the realization thereof, one-half should be paid 
to the Inspector of Police who had apprehended the prisoners, but 
refused to pay the other half in accordance with s. 30 (for reasons 
set forth in his order) to the person who gave the information. 
On a reference by the Session Judge to the High Court, — 
Held, the High Court co interferg under s, 404 of the 
Code of Criminal Procedure. Th distribhition of the fine under 
° s., 30, Act XII of 1867, forms no part of the Magistrate's judg- 
' ment. 
TAs Queren v, Rasmyar Kisa e.s” È 
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Page 
CRIMINAL PROCEDURE CODE—¢ get FI of 1869), s. 249— 
Pehal @ode (Act XLV of 1869), s. 211.] Procedure before fram- 
ing a chirge under s. 211 of the Penal Code. 
Is THA MATTER oF THR Petition or Gave Moman Sina. App., lle 


_ See Act XXV or 1861 ann 








e ActeVIIT oF 1869. N 


on 455 
e See Mavomepan Law. 

DECLARATORY DECREE— Cause of Action—Civil Suit to contest 
Genuineness and Validity of ' Registered Document—Registration— 
Act XX of 1866, s. 84.] Under s. 84 of Act XeX of 1866, 
the District J udge ordered, without taking evidence, the registra- 
tion of a document, which had been o posed on the ground that 
the execution of it had been obtained Te mna and by putting 
the executant under duress, The executant brought a civil suit 
against the party, in favor of whom the document had been drawn, 
for a declaration that the document was not genuine, and was 


° invalid and inoperative. 


Held, that the Civil Court had jurisdiction to try the genuine” 
ness of a registered document; that the registration of a docu- 
ment, the execution of which was obtained by improper means, 
affecting the property of the executant, is a good cause of action 
on which to ask for a declaratory decree. 
Prasanna Komar Sanpyar v. MarnorNaTa BANERJEE App.... 26 


m Suit for Confirmation of Possession 
on Revêrsal of a Summary Order of a Civil Court— Valuation 
of Suit—Stamp—Act VII of 1870, ol. 3, art. 17, schd. 2.] The 
phian claiming under a will of the deceased, applied for a certi- 

cate under Act XXVII of 1860, but the Pon Court on appeal 
refused the same. He now brought a sui g that he was 

in possession of the property of deceased, snd ured for “ confirm- 
ation of right and possession b enforcement of the will, in 
reversal of the summary order of the’ High Court.” Held, that 

e cl. 3, art. 17 of sch, 2 of Act VII of 1870, did not apply. This 
was not.a suit to obtain a declaratory decree where no conse- 
quential relief was haek 














DiıxaBannau Caowpnry v. Rasmamsı CnowDaRAIN App. 32 
—_——- en det ... 382 
e See Act VIL or 1859, s. 16. 
DEDICATION TO IDOL ... ied « +60 
See Hindu Law. 

DEFECT IN INVESTIGATION we App. 3 

è See Dory OF AN ÅPPELLATR COURT. i 

DEPOSIT OF RENT IN COLLECTOR'S TREASURY ww 134 
See Parsi Esrats. 

DEPOSITIONS BEFORE THE MAGISTRATE . App. 63 


See Penan Cops, s. 498. 
DIFFERENCE BETWEEN ARTICLES CONTRACTED FOR 


AND THOSE TENDERED sia sae wee .. 285 

See CONTRACT, 

DIGGING A TANK BY ® RYO i . App. 69 
See LANDLORD AND Tamara. ° 

DISHONESTY® sis dee Ss a. App. 1 
See CRIŅINAL Pamaca or Tiver. 3n i 

. s 
é 


e e 
GENERAL INDEX. xY 
, P Page 
DIVIDENDS ALREADY DECLARED sh oon æ 118 
aSee InsoLveNT Herat? 7 e 8 
DOMESTIC SERVANT si ase we ae 244 
. e See Wun, CONSTRUCTION oF. 
DUTY OF AN ieee COURT—Defect in Aavesnig ation 5 
Insufficiency of Find . 
USSAMAT ÅNISUL m Forwa o. MussamaT CHARDO ... , op: 3 o 
EJECTMENT nes vee its e sS, keel BAB T 
See LIMITATION. ° 
* WNHANCEMENT OF RENT, SUIT hd one VIII of 1869 
(B. C.)— Jumisdiction—Lands oc d by Buildings] A suit 
for enhancement uf rent under Act Tt of 1869 (B. C.) will not 
Tie ın respect of lands occupied by buildings landlord who 


allows his lessee to invest capital in erecting Sie on land let 
for cultivation, and raises no objection for a considerable number 
of years, will not be aliowed to disturb the holding. The fact of 
buildings haviag been permitted without objection to stand on 
lands for a considerable number of years is primé facie proof that ẹ ° 
the land had been originally leased for builds purposes. 

Braza Nata Kunpu Cxowpaey v. A. STEWART  . App. 51 


EUROPEAN BRITISH SUBJECT ... AY Rae wee 372 
See Huspanp and Wire. 


EVIDENCE—IJntozication—Recording Evidence,] Evidence taken 
on the trial of one prisoner wrongly admitted as evidence on the 
trial of another. Intoxication wrongly treated as an aggravation 
of offence. 
Tue QUERN v. ZULFUKAR KHAN ... tee .. App. 2l 


Mode of Dealing with ite Weight and Effect—Stamps 

with different Dates—Handwriting—Act IV of 1840—Sutt for 

Possession.] Where the Judge of first instance doubted the 

authority of a deed, it being written om» two pieces of stamped 

paper of different dates; held, under the circumstances, not to be 

a proper deduction. « 
ere evidence could have been adduced, and was not, as to a 

handwriting bongo forged, and the Judge by comparison with other 








‘handwriting held it to be a forgery, such finding was disapproved ° 
of, 
Korarı Prasan MISSER V, Anantara HAJBA u .. 490 œ 


Ses. Hrov WEL ‘Cpiianriok oF. 
Tsm-nawisr PAPERS. 


mne eaea iss oe App. 1} 
See CRIMINAL BREACH o¥ T Ruse. 


—— --—— UNDER COMMISSION ISSUED AT THE IN- 
TANCE OF ONE PARTY, USE OF BY ANOTHER 


PARTY... we «. App. 102 
See Aor VII or 1869, a. 179. 
EXAMINATION UNDER COMMISSION ss .. App. 104 
See Practica 
EXECUTION —Purchaser—Mi y—-Lis Pendens—Li- 
„ mitation.] The pere of property in the Mofussil at a sale 
* in execution of decree is valid, notwithstanding g decree for sale e 


of the property in a suit for foreclosura pending in the High Cours 
at the tne of wee ps which the purchaser yas notea party, 
e 


` 
: » 


e i e 
xvi GENERAL INDEX. 
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e 
The possession of a purchaser at a sale in execution of decree, 
withoutenotice of a mortgage of te property, ‘is adversesto the 
mortgagee, and a suit to disturb his possession must be brought 
within twelve years of the commencement of such possession. ` 
Semarr Ananp Marr Dast v. DHARANDRA CHANDRA” 
e? MOOKERJEE eee: eer E a ee Jos e 122 
. EXECUTION oa sas aie #4, 205 


See Surette Boxp. 
OF DECREE—Atachment—Act VIII of 1869, 8. 


” o 


23— Appointment of Manager.: . 
Banwarı Lar Banu v. Banoo Grenman Sine App. 
——— -Attachment of Person of Debtor— 
Onus—Act VIIL of 1859, ss. 201, 207, 212, 221, 273, 274, 276, 280, 
28,—Act XXIII of 1861, ss. 8, 13, 15.] Where a judgment- 
creditor had obtained a writ of attachment against the property of 
his judgment-debtor, but the debtor had no property to the know- 
- ledge of the creditor against which the attachment could be en- 
e _ forced,—held (reversing the decision of the Court below), that 
he was entitled tu an order for execution of the decree by attach ° 
ment of the person of the debtor. 

In an application for such an order, the onus is on the judgment- 
debtor to alow that he has no means of satisfying the debt, and 
tbat he hag not been guilty of any misconduct, and not on the 
creditor to show that, by sending the debtor to prison, some satis- 
faction of the debt would be obtained. ° 

C. 3uron v. A. 8. Buonn se eee eos tee 











See Acr VII or 1859, s. 8l. 


EXECUTOR UNDER HINDU WILL si ove 
See Hinpv WILL, CONSTRUCTION OF. 


EXEMPLIFICATION OF WILL, PROBATE OF v= = App. 
See Inpiax Suconsston Act, ss. 180,. 181, 193, 210, 212, 
and 287. 


PALSE EVIDENCE— Contradictory Statements—Two Charges— Plea 
of Guilty on one Charge—Acquittal on the other.] Where a 
prisoner is‘charged separately for having given false evidence with , 
regard to two statements directly opposed to each other, a plea of / 
guilty on one of the charges does not involve an acquittal on the 
other, A Sessions Court is bound ‘to take evidence and try a 


c before it can acquit a prisoner of that charge. 
Tue Quean v. Hossein Att... wee «» App. 
FAMILY DWELLING-HOUSE eee ave ave Jon 
/ @ See Hrxpu Law. 
FEES RECEIVED BY A HINDU PRIEST, SUIT FOR A 
SHARE OF Ne eas one T sss ase 
, See JURISDICTION. i 
FINALITY OF DECREE ‘oo ° ... oes ae oes 
See ARBITRATION. 
FINDING, INSUFFICIENCY OF ... tee we = App. 
See Dury oF AN APPELLA URT. 
—-—— OF FACT Oa OO ee oe see tes 
Sce ÑPECIAL ÅPPRAL, 
E Pate P a on oes .. App 
See BPEGIAL Arpnan. ; - 
s : . e š 
° . 
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FINE FOR SUFFERING PREMISES TO BE IN A FILTHY 
STATE ®... ee ere a sai wu App- 
See Aor IL or 1864 (B. 0.), s. 67. 


~——,°REALIZATION OF we ss a. App. 47 
See Aor XXI or 18856, -> 


FORECLOSURE _ ... is ase ave re wo BOSS 


See Morreaan. ; to A 
FORFEITURE— Coxviction—Attachment—Act XXV of 1857, 3. 3.] 
¢ In execution of a decree against the defendant, the plaintiffs on ° 
17th July 1871 attached certain property in Calcutta belonging to 
the defendant.® On 26th July 1871, the defendant was convicted 
under s. 1 of Act XI of 1857, and also under s. 121 of the 
Penal Code, of abetting the waging of war against the Queen, 
and sentenced to transportation for life, and forfeiture of all hig 
roperty. The offence for which he was convicted was committed 
in September 1861. Held, that the forfeiture took effect from the 
date of the commission df the offence, and therefore any attach- 
ment subsequently made was invalid. eS 
The words of s. 3, Act XXV of 1857, “such an offence as 
aforesaid” refer to the offences mentioned in 8. 2, as well as to 
the offence of mutiny mentioned in s. 1. 
QANESHLAL D. Anim Kuan ays ois s . 83 
See JurispictTIion or Civiu Courr. 
tee aes wee ae 340 


FREIGHT ... si ae 

See Cuarrer-Parrr. 

GAMBLING ACT ... one ifs sas ii ww» 412 
See Tazı Manni Currris. 


GHATWAL... a ose nee wes a n.. 504 


See IsM-NAWISI PAPBES. 
OVERNMENT DEMANDS OTHER THAN REVENUE, PRO- 
CEDURE FOR RBALIZING sey ss aes S 

` See Aor XI or 1859. Me, 


H WRITING... or Pe TA e, 490 
mA See Evipenca. s 
HINDU LAW—-Agreement not to partilion—Dedication to Idol— 
Family Dwelling-house—Mortgage—Notice.] R. D., a Hindy Ps 
died possessed of large property, both real and personal, and 
leaving surviving him two sons, P. D. and A. D., his sole heirs 
who, after his death, came to an amicable partition of some por- 
tion of the joint estate, but continued to hold jointly the family 
dwelling-house and the land thereto attached. On 26th Novem- © 
ber 1849, P. D. and A. D, executed a deed of trust of the joint 
family dwelling-house, among other properties, by which, after 
reciting that they had kept certain property joint, and that they 
had been performing the family ceremonies, &c., and that it was 
their intention that they should be performed in the same manner 
at the family dwelling-house, and after setting apart certain real 
property for the expenses thereof, if was agreed that “ we will, 
during our lifetime, jointly pim the sad acts after that 
manner and according to practice: 6m the death of one of us, the 
survivor ‘and the executor or representatives of the deceased š 
person will act after that manner and according to pragtice for a ` 
period of twenty years from the date bf the death of him who . 
shall die last; our ‘executors or representatives will jointly per- 
form, out of- the proceeds of the aforesaid real property, the puja 


c . 
e 
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s 
and so forth at our dwelling-house ig Simla in Calcuttd, aud enters 
strangers at the en which once appertained to B.S, B. 
The sdid real property and our dwelling-house and the baitakhanu 
jin Station Sulkea, &c., neither we nor our heirs or any of theng 
e will have the power to make a partition thereof during the said 
bd prescribed period. On the expiration of the said period should 
a °* our representatives wish to make a partition of all the said real 
property &c., having made a division, they will have the power to 
gom the acts and ceremonies separately,’ The said dwellings 
ouse was thereafter held jointly by P. D. and A. D. on the trusts 
of the deed of 26th November 1849, P.D. in December 1849, 
died, leaving two adopted sons, M.D. and anotler, on theg 
death of whom the plaintiff was adopted. P.D. also left a will, 
whereby he directed that the purport of the deed of 26th Novema 
bër 1849 should never be violated. A. D. died 80th January 
1856, leaving a will, whereof he appointed the defendants N, Di, 
C. G, and 8. G., executors, and thereby he devised all his pros 
pay subject to certain legacies to O. @. and S. G; by his will 
° , he charged his executors not to fail to carry out the agreement, 
The ceremonies continued to be performed as directed in the deed 
by the plaintif, and the defendanta M. N. D., C. Q., and S. @. 
By deed dated 14th July 1863, N. D., O. Q., and S, G. mortgaged, 
for valuable consideration to the defendant A. B. M., certain pro 
perty, including an undivided share of the said dwelling-house, 
A. B. M, afterwards instituted a suit on the mortgage against 
N. D., C. Q., and S. G., and by the decree in that suit it was, on 
14th April 1870, ordered that the defendants should be absolutely 
foreclosed of dll'equity of redemption in the said family dwelling- 
house and other premises comprised in the mortgage. Subsequent 
proceedings taken by A, B. M., against the defendants N. D., 
C. G., and S. G. resulted in A. B. M. obtaining a writ of possession 
agninst them which he endeavored, but unsuccessfully to have exe- 
cuted. The present suit was brought to have the deed of trust 
of November 26th, 1849, established, and to have the trusts thereof 
declared. In 1864 two suits had been brought in the Supreme 
Court; gue bY M. D. and the present plaintiff, and the other by 
A. D., in which suits decrees were made declaring the will of P. D. 
s and the ‘agreement of 26th November 1849 to be fully proved 
and established and binding on A. D. and lis heirs and the repre- 
sentatives of P. D. It was found on the evidence in the present 
by sui@ that the agreement of 26th November 1849 was not fraudu- 
lent; that when A. D, died the estate belonging to the represents 
atives of P. D., independently of the property set apart, was 
more than sufficient to meet any claims against tle estate of P. D.; 
at the agreement of 26th November 1849 had, up to the present 
time, been steadily acted on by the representutives of P. D4 
and by the representatives of A. D. until very recently; that 
A. B. M. took the mortgage with notice of the agreement, and of 
the fact that it was being acted on under tlie decrees of the 

Supreme Court. 

Held, that the family dwelling-house was not absolutely dedi- 
cated by the deed of 26th NovanGer 1849 to the worship of the 
deities and petformence of the ceremonies mentioned therein, and 
therefore was uot inalienable. pafthe prohibition in the deed of 
26th November 1949 a€ainst pabtition of the family dweiling-house 
for twenty years after the death of the survivor of P. D. and A, D. 
implied als@that there should be no alienation of it for twenty 
years, Until the end of the twenty years, A. B. M. was not 
entitled to pogsession inPaty shape. : 


e 
Amaru Nart Dar d. A. B. BACKINTOSI ... on 
. e kd 
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HINDU LAW— Maintenance of Grandson—Snuit against Grand- 


futher— Conduct of a Mother.) ©A widowed Hindu mother,» whe 
refuses to dwell with her minor son in her father-in-law's house, 
and sells her infant daughter in marriage to a low caste person, 
tlfereby injuring the social position of her father-in-law's family, 
is not entitled to recover maintenance on account of her gon from 
her a leper o oe 
NMAHINI Dast v. Barak Onanpea PANDI? Sere! vba 


——_———-Mitakshara—Alienation of Joint Undivided” Pro- 
perty—Joint Family—Refund of Purchase-money.| According to * 
Sadabart Prasad Saku v. Foolbash Kooer (3 B. L. R., F. B., 31), a 
sale of undivided ancestral property by a father without any legal 
necessity, and without the consent of alt the co-sharers, ig, under ts 
Mitakshara law, invalid. It is not valid even as regards the father’s 
share. A son, suing to set aside such an alienation, is, according te” 
that case, entitled to a declaration that the alienation is void altoge- 
ther. The son suing in the father’s lifetime, on behalf of the yy 
may be entitled to a decree for possession. Upon what terms 
that decree should be made will, according to the decision in 
Modhoo Dyal Singh v. Golbar Singh, depend on the equity which 
the purchaser may have to a refund of the purchase-money, or to 
be placed in the position of an incumbrancer as against the joint 
family in the particular case. 

Hanak Durr Roy v. Baroo Kisass Kisnor NARAYAN 


xix 


Page 


Sine ei . 858 


~ — Alienation of Ancesiral erty—Le- 
gal Necessity.) To justity an alienation of ances prdperty, 
a legal necessity for the sale must be strictly proved to have exist- 
ed, and such necessity cannot be inferred from the habits and 
general character of a vendor. 

Mirreasir Sina v. RAGHUBANBI SING se .. App. 


———_- —____—_-_—-—— Ancestral Properiy—Self-acquired Pro- 


perty—Legal Necessity—Purchaser how far bound to eiee 
into Legal Necessity.] A. a Hindu, sued B., the widow of C., 
claiming to be entitled with others as heirs of ©, understhe Mitak- 
hara law to certain property. The suit was compromised‘on the 
farms, as to one portion of the property, that it was to be retained 
by\B. for life, and after her death to be divided morang to p 
fiedshares between A. and the other claimants. After B.'s death 
A. qbtained possession of bis share under the deed of compromigg. 
A. alienated the property, and during bis lifetime his sons sued 
to set aside the alienation on the ground that it was ancestral pro- 
perty. Held, A. took the property absolutely, and not as ancestral 
property. 
Mauasre Kower v. Jusna Sing i s. isn” 


— Pariition.] By adeed of sharakatnama, 








the members of a Hindu family, governed by the Mitakshara law, 


declared that each of the members was entitled to a definite 
fractional part of the whole estate. 

Held, that this was not sufficient to constitute a valid partition 
according to the Hindu law. 

Appovier v. Rama Subba am and Raja Suranent Venkata 
Gopala Narasimha Roy v. Rajt iwaneni Lakshmi Venkama Roy 
distinguished. be i 

In TAR warren OF THE Perrrion or Muasamar PHULJHARI 
Korea. wa oy es a ee 
M Widow — Mainienance how Sar y Charge on Husband's 
Estate— Law af Bengal.] As against, one who takes as ‘heir, a 
< : ; 
° ° 
e 


5 
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Hindu widow has a right to maintenance out of the property in his 
hands. She also has a right to maintènance out of sich property 
in the hands of any one who takes it with notice of her having set 
up a claim for maintenance against the heir. 

By the law of Bengal she has no lien on the property for her® 
maintenance against all the world, irrespective of such notice. 


e, Bemat Boacasatt Dasi v, Kanaan Mirren... Paty. 


nena ae Nari 


. HINDU WIBOW  .*. ok 5 w a $35 


Ses Hindu Law. 


2 WILL— Construction of Hindu Wil—Issue—Act XXI of 
1870— Succession Act (X of 1865), s. 102.] Where a testator 
directed in his will that (1st) “on the death of either 8f my four 
sons leaving lawful male issue, such issue shall succeed to the capi- 
tal or principal of the respective shares of hia or their deceased 
father or fathers, to be paid or transferred to them respectively on 
attaining the full age of twenty-one years;” (2nd), “ if either of 
my four sons shall die leaving e issue, and the whole of such 
issue shall afterwards die under the age of twenty-one years and 
without male issue, the share or shares of the sons so dying shall, 
go and belong to the survivors of my said sons and to my two 

randgons (named in the will) for life and their respective male 
issue, absolutely after their death;” ond (8rd), “on the death of 
either of my sons withont leaving any ‘ male issue,’ his share is to 
go and belong to the survivors of my said sons and my two grand- 
sons (named in the will) for life, and their respective male issue 
absolutely after their death in the same manner and proportions as 
nbere desoribed respecting their original shares,” It was 

eld— : 

1st,—That a vested interest was conferred upon the issue imme- 
diately upon the death of the father. The expression “to be paid 
or transferred to them respectively on attaining the age of twenty- 
one years” was a mere attempt to defer the period of payment to, 
or enjoyment by, such issue. 

2nd,—That the gift over was void, because the event on which 
it was to take effect might be indefinitely remote, even if the words 
“male issue” be construed as meaning sons. The meaning of 
“male issue” is not confined to sons alone. 

8rd,—That, in accordance with the ruling in Ganendra Mohan 
Tagore w. Upendra Mohan Tagore, a gift by a Hindu to a per- 
son not ascertained or capable of being ascertained at the time of 
the fleath of the testator cannot take effect: therefore the gift to 
the unborn male issue of the sons and grandsons of the testator 
must fail. Where thereis a gift to a class, and some persons consti- 
tuting such class cannot take in consequence of the remoteness of 
the gift or otherwise, the whole bequest must fail. 

Held also, in accordance with Ganendra Mohan Tagore v. 
Upendra Mohan Tagore, that a Hinda cannot, under any cir- 
cumstances, make a gift by will to an unborn person or persons. 

Beya Brawasayt Dasi v. Jaars Coanpaa Durr aes 


Consrrucrion or— Bequest void for Remote- 
ness—Indian Succession Act (X EA J; 88. 101, 103, 179, 180, 
187, 242— Hindu Wills Act (XXI of 1870 )—Ezecutor under 
Hindu Will—Probate— Evidence. indu testator died possess- 
ed of considerable propæty, andd&ving a will dated 12th Septem- 
ber 1870, by which he appointed his wife executrix in the follow- 
ing words :—4 I appoint my wife, A. D., executrix on my behalf, 
and vest her with entire authority and responsibility. After my 
decease my said wife shall, perform all duties according to my 
instructions embodied in the following paragrapls :” After reciting 
es . 
e 
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that his wife was a purda woman, and that his three sons were 
disobedjent and Bstreven ah Be appointed certain persona mar- 
agers to perform certain duties under the will which could rot be 
performed by a purda woman; and after various minor bequests 
gnd directions, he directed that, if it should appear to the executrix 
or executors for the time being that they would not be able to 
protege the property, then they should form a family fund in the 

overnment trust fand of all the property, and»that the, interest 
thereof should be employed in the performance of certain religious 


ceremonies and the family expenses, and then bequeathed as, 


follows :—“ Whatever Company’s paper, moveable and immoveable 
property, &c., shall be formed into a family fund in the Govern- 
ment trust find, m gromt grandsons shall, when they attain major- 
ity, receive the whole to their satisfaction, and they will divide 
and take the same in accordance with the Hindu law. God forbid 
it, but should I have no great grandsons in the male line, then my 
daughter's sons, when they are of age, shall take the said pro- 
perty from the trust fund and divide it according to the Hindu 
shastras in vogue.” The testator left living, ab the time of his 
death, one son's son, three sons, and a daughter and her son, but 
no great grandson. Held, that the bequest to the great grandsons 
was void and inoperative for remoteness; that the bequest to the 
Re es sons was dependent on, and not alternative to, the gift 
to the great grandsons, and therefore a bequest void under s. 103 
of the Succession Act. 

Heid also, that A. D. was invested under the will with only a 
representative character, and was therefore not entitled beneficially 
to any residue of the estate as against parties who might have any 
interest therein. The effect of the Hindu Wills Act, which makes 
(among others) ss. 180 and 242 of the Succession Act appli- 
cable to Hindus, is to make the probate of the will evidence of 
the will against all persons interested under the will. 

Brayanats Day Siexase v. 8, M. Ananpamari Dast oo 


INDU WILLS’ ACT. * ve one oo 


See Hono Wor, CONSTRUCTION oF. 


HUSBAND AND WIFE—Plea of Coverture—Separate Property of 


` Wife—Succession Act (X of 1865)—Plea of Infancy—Act XL of 
1858-—European British Subject.) The defendant, a married woman, 
living with her husband, both domiciled in British India, and resi- 

_ dent in Calcutta where they had been married on 21st May 1966, 
and, having property to which she was absolutely entitled under the 
provisions of the Succession Act, signed a promissory note in favor 
of the plaintiff for a debt due by her to the plaintiff, at the same 
time ag. A verbal promise to pay the amount out of her own 
property. a suit on the promissory note in which the husbané 
and wife were made parties, the wife pleaded her coverture. Held, 
that she was liable to pay the amount of the promissory note out of 
her own property; and the Court would, if necessary, make a 
personal decree against her. 

The defendant was, at the time of making the promissory note, 
of the age of 19 years. The evidence showed that her father was 
born at sea, and lived the greater part of his life in Calcutta. Tb 
was not shown of what cougs is parents were, or whether the 
ship on which he was born w Britishgship. The defendant 
pleaded minority at the time of making the note. Held, the defend- 
ant was not a European British subject, and not exgnpted from 
the operation of Act XL of 1858: she therefore attained her 
majority at 18 years. ° 


es e 
ArcgeR v. Q. $. WaTxixe aes a te aa 
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e see Act XI or 1866, 3.19. © 


IDOL, DEDICATION TO... ase in wes 


See Hinnu Law. 


IJMALI LANDS—Growing of Indigo—Co-sharers, Rights of.] 


a Several persons jointly held lands which were not divided by metes 
dnd bounds, but in specified shares. One of the shareholders leha- 
ed out hig Share or interest in the lands. The lessce sowed indigo 
in the joint lands, The other shareholders brought a suit to re- 
ethan the lessee of their co-sharer from growing indigo on the 
ands. 

Held, that a co-sharer cannot use ijmati lands, so as #0 alter the 
condition of the property as regards the other shareholders without 
their consent; that indigo as a crop being valueless for purposes of 
distfaint, the lessee must be restrained from growing it without the 
consent of all the proprietors, ; 

L, G. Caowpgs v. BHEKDHARI Sine. on App. 


INDIAN SUCCESSION ACT (X or 1865), ss, 101, 103, 179, 


# 180, 187,242... pA nis n 
See Himnu Wire, CONSTRUCTION or. 


mea TOR! ali i 


See Hirpv WiLL. 











en „sa. 180, 181, 193, 
210, 212, AnD 237— Practice—Probate of Exemplification of Will— 
Order to produce Testamentary Paper. 

In HE MATTER OF THE D8 oF Wrirtasn Newror, 
‘DECEASED «+ tee re tas we App. 


ny 


See Hosnanp ann Wirs. 








eet 2 ee 
soy eee 


INDIGO, GROWING OF ii i w App. 


See lamar LANDS. 


INSOLVENT ACT (1 & 12 Vior., 0.21), s. 86. 
@ 


In nz Mayuat Grant COBTELLO, AN Insouvert App. 
- * COURT — Proof of Clain—Security, Giving up of— 
Realization: of Security.] In 1870 the firm of S. M. and Co., of 
Cnlcutta, suthorized A., of the firm of C. N. and Co., also of 





45 


#208 
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Calcutta, to indent for them for iron from England. In pursuance J 


of aysh authority, C. N. and Co. ordered, through ther London 
agents, P. P. and Co., a shipment of iron, which was duly shipped 
by P. P. and Co., who drew against the said shipment two bills of 
exchange for Rs. 10,000 and Rs. 1,484-10 respectively on the firm 
of 8. M. and Co., in favor of O. N. and Co. The bills, on pre- 
sefitation, were duly a Da by 8. M. and Co., and afterwards 
discounted by C. N. and Co. with the Chartered Mercantile Bank, 
C. N. and Co. at the same time depositing with the bank as col- 
lateral security for the poyma of the bills, the bill of leding for the 
iron shipped from England by P. P. and Co. Subsequently both 
R. M. and Co. and O. N. and Co. filed their petitions in the Insolvent 
Court, and were adjudicated insolvents. In the schedule of 5. M. 
and Co, the bank was inserted as a creditor in respect of this trans- 
action for Rs. 11,484-10. When thepbills of exchange became 
due, they were duly presgnted fom Payment to the acceptors, but 
were dishonored, and protested by the bank for non-payment, 
and on such on-payment the bank sold the.shipment of iron for 
which it held the bills of lading, and realized the sum of Rs. 


10,073-12-6. Theébank glajmed to prove for the whole amount in | 


the schedule ag@inst the estate of S. M. and Co, ® oat 


s i e 
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Held, that the. bank was oply entitled to prove for so much as 
wus duê to it on the bills of exchange after deducting the moust 
tenlized by the sale of the iron. Š 
e . e [n the circumstances of the case, C, N. and Co. were interested 
in the shipment of iron, as well as B. M. and Co,, and therefore , 
there was no obligation on the bank to give up the security befgre e 
proving its claim, büt it might have proved for the whole amount of » * 
the debt, and retained tho security. Ps s 
In faa MATTER OF SHIBCHANDRA MULLICE, AN INBoLYSNT o 30 


o INSOLVENT ESTATE— Claim, Proof of—Dividends already declar-* 

ed—Bills of Exchange.| A claim was made against the estate of an ‘ 
po. insolvent in fespect of certain bills of exchange, on which dividends 

had been declared in favor of the present claimant by the Official 
Assignee on the estates of two other insolventa, but which bills of 
exchange were also included in the present clain, Held that the 
dividends declared on the tivo other insolvencies must be deducted 
from the amount of the claim, though no payment in respect of the 
dividends declared had been actually made, 
o Is THB MATER or Parse Prrran ast se a 148 


INSTRUCTIONS TO COUNSEL ON REFERENCES FROM 


SMALL CAUSE COURT in a 418 
See MONBY HAD AND RECEIVED, 
INTENTION TO INTIMIDATE ae ou «= App. 62 
See Pawar Cope, s. 441, 
INTEREST, MODE OF CALCULATING tes ie uw 110 
` See BOND-DEBTS. ° 
INTERVENOR ii eas ati i Ay va. 180 
See Acr VIII or 1869 (B. C.), 5. 102, 
INTOXICATION _... oe iu an » App. 21 
See EVIDENCE. 
N IRREGULARITY _... at as ba ss. App. 98 
N ` See Jopamen't, < 
l hini OF PROCHEDING ji *.. App. if 


See Taran on a SUNDAY. 

ISM\NAWISL PAPERS—EBvidence—Reg. VIII of 1819—Ghat- 
wal.] In-a suit by a purchaser of a patni at a sale for arrears 
of rent to enhance the rent of the ghatwal under Res, VOI 
of 1819, held that tsm-natoisi lee or 1811—1813, stating tat 
the amount held by the ghatwal was 100 bigas, did not entitle the 
plaintiff to enhance the tent of the surplus over that 100 bigas in 
the face of satisfictory oral evidence of long uninterrupted posses- 


sion, à ° 
WiLLIam FARQUHARSON 0. DWARKANATH SING AND THE Goya 
ERNMENT oF INDIA a ote bes ii s 604 
ISSUE ove š a se ous ae 400 


See Hipu Wun 


IZARDAR ÜNDER AN IZARA GRANTED BY A PARTY IN 
WRONGFUL POSSESSION, LIABILITY OF > n. App. 80 
1 See Suir ror Mesng Prorirs. 


JOINT FAMILY eee ane ~i she e one one sev 368 
z ‘ See Hinno Law. 

——- TENANTS, Receipis by—Accountability—Laweof Limita- 

` lions- Liability of Purchaser of Sfare for Rents received by 
Vendor.] Wherc* persons jointly Interested in aft estate arranged 
that the renig shoal be received by an agent, and thy themselves 

bs ° 
. e 
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sometimes collected direct from the tenanta, such collection bein 
treated sa a receipt by the agent or bÊ some one on hia behalf an 
not as a° collection antagonistic to the rights of the other joint 
tenants, the law of limitation is no bar to taking the back ascounts. A 
g Where one tenant in common receives rents, and then relin- $ 
@  qmuishes his interest in the estate to another, that other is not 
eanswérable to the third tenant in common for any claim he may 
have against the first for having received more than his share. 
s Ranf KaasoroNIssa v. Srap Anmep REZA, AND SYAD AHMED 
° . Reza v. Rant KaasogoNIasA s se e| 93, 
JUDGMENT — Irregularity—Special Appeal] A Subordinate Judge 
wrote out his judgment in a case which had been heard before him, 
after he had been relieved from his office, and left the judgment 
to his successor to be pronounced in open Court. The judgment 
was*pronounced in Court by the succeeding Subordinate Judge. 
On objection being taken in ial a peni tbat the judgment read 
out by the su ing Subordinate Judge was not a judgment 
according to Act of 1859 : 
° , Held, that the judgment was valid. ʻ 
Moasamar Parsat v. Mussamar BHIKUN .. App. 98 


JURISDICTION —Civil Court—Small Cause Court—Contract—Suit 
for a Share of the Fees received by a Hindu Priest.] The plain- 
tiffs sued the defendants in the Civil Court for a declaration of 
their right by contract to share in the miniatrations at a certain 
ghat, and to recover a sum of Rs. 75-9 as their share, under the 
contract, of moneys received by the defendants at that ghat, Held, 








the suit Would lie. ; 
Magsu Panpasy v. Rampran Tewani see -- 60 
—_—— oe o- eee tee ove 78, 335 
See Civ. Procepugnr Cope, 8.119. Aor VIII or 1859, 
8. 8l. ~ 
eee i toes es e App. 51 
See Hrnanogmerr or Rent, SUIT FOR. a 
2——__. OF CIVIL COURT—Suit to set aside a Sale under J 
° 8. 105, Act X of 1859—Fraud—Non-registration—Acknowledgment 


of Tenant by the Zemindar.] A Civil Court has jurisdiction to 
entertain a suit by a tenant to recover possession of a tenure from 
an auction-purchaser at a sale for arrears of rent under s. 106 of 
. Act ¥ of 1859, although there is no allegation of fraud, the tenant . 
not having been a party to the decree for arrears of rent. 

In a sale under s. 106 of Act X of 1859, only the judgment- 
debtor's property can pass. A zemindar is bound to sue the actual 
tenant, when kncwn to him, though the tenant’s name has not been 

tered in his sherista. There can be a legal and valid recogni- 
tion by a landlord of the vendee of a saleable under-tenure as 
tenant, notwithstanding that no mutation of names has taken place 
in his books. 














Magan Jan Mounsur v. Kurnunamayr Deni ... bis ane 1 
. —— ma eamm o g: . App. 72 
l See Surr TO set ASIDE COLLECTOR'S BATWABA UNDRE REG. 
XIX or 1814, 
— COURT OF gussfON _... .. App. 20 
See Criminar Pkocepuns Copa, ss. 169 anD 435. 
°_ ———e— SMALL CAUSE COURT ‘a . 608 * 
ee See Acr XI or 186575. 19. Pa 
JUS TERTIC® ts OO me T om ve 581 
See CONTRACT. a 
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KABULIAT aam Ogee Appo 82 


a See Surr for Kanv. 


3 e e 
, SUIT FOR, BY A FRACTIONAL SEPARE- 
e HOLDER OF THE SUPERIOR TENURH— Question refer- 
red to Full Bench not answered.) The question was referred to a 
Full Bench “whether a suit by the owner of a fractional, share „of 
an urftdivided estate for a kabuliat will lie.’ Nonatan, J., was of ee 
opinion that, as a general rule, the holder of a’ tenure cannot be 
sued by owners of fractional shares in the superior tenufe for 
$ separate kabuliats according to the proportions to which they allege e 
themselves to be entitled in the superior tenure. A tenure is an 
entire thing,eand cannot be sub-divided against the will of the 








- tenant, 5 
Locu, Barrer, Macruersos, and Mrrreeg, JJ., did not answer 
the question on the ground that it did not arise in the suit. . 
az CHANDRA Ducar v, BRINDABAN BEHARA ... we DSL 
LAKHIRAG ... “at tee aoe si ie .. 566 
See RESUMPTION. 
— LAND, RIGHT OF ZEMINDAR TO ASSESS App. &2 





See Surr ror KABULIAT. 
LANDLORD AND TENANT—Digging a Tank by a Ryot—Burden 








of Proof.) 
Tarm Cuanan Boss v. DEBNARAYAN MISTRI .. App. 69 
—— ie s .. 180, 237 
See Act VII or 1869 (B. C.), s. 102. Batcx-somt 
House, Resovar or. . 
one ee .. App. 82 
See Suir ror KABULIAT. z 
LANDS OCCUPIED BY BUILDINGS... on we App. 51 
See EnHANcement oF Rant, Surr ror. 


LAW OF BENGAL ... oes ste ii es vee 225 
: See Hinpvu Law. 


‘LEGAL NECESSITY, PURCHASES HOW FAR BOUND TO 2, 


~ 





ENQUIRE INTO RAA 38 
\ See Hinnu Law. 
Jans — a von ry) DA App.. 5 
See Hipu Law. 


LETTERS PATENT, 1865, cr. 10 es as TE S.. 418 
‘ See MONEY HAD AND BECBIVED. 


LIABILITY OF AN IZARDAR UNDER AN IZARA GRANT- 
EDIBY A PARTY IN WRONGFUL POSSESSION App. 80 
See Surt ror Mxsnx Prorirs. . 


———-—--—— JUSTICES FOR NEGLIGENCE OF CON- 

TRAOTORS IN REPAIRING DRAINS—Cause of Action—Act 

VI of 1863 (B. C.), s3. 263.] Ina suit for alleged damage done 

to the plaintiff's premises by excavations for drainage oses, 

which the Justices are authorized to make by Act VI of 1868 

(B. ©.), it being shown that the Justices had entrusted the execu- 

tion df the work to skilled and competent contractors, held the 
Justices were not liable ” ww . 

In such a suit no cause of acfon will &e allowed to be raised, 

X * except that disclosed in the notice of action required to be given 

' to the Justices by s. 226 of the Act. , ° 
ULLMAN v. THE Justices OF THE PEACE FOR THB Town oF 


CALCUTTA y- si wt a we? ve 265 


` D 
° ° 


e d 
xxvi GENERAL INDEX, 
? Page 
LIABILITY OF JUSTICES TO MAKE COMEENSA TION” we 433 
. e Sec APPEAL, 


ee OF MASTER WHERE QUANTITY SIGNED 
FOR IS MORE THAN CARGO ACTUALLY SHIPPED _,,.* 340° 


e.’ See CHARTER-PARTTY. 








CE PURCHASER OF SHARE FOR RENTS 
- ECEIVED BY VENDOR. ene i oye 93 


eee 


«See Join? TENANTS, 


LIMBPATION—Act X of 1859, 8. 28, cl. 53 #8. 32 and 18— Eject- 
ment—Stamp.] The plaintiff had sued the defendant at the end of 
the year 1272 to recover arrears of rent for 1271, and te eject him 
for non-payment. The litigation lasted till 1276 when the plaintiff 
obtained a decree, which however was not executed, as the defend- 
ant*paid the amount and costs within 15 days. In 1276 the plaint- 
iff brought this suit to recover the rent of 1272 and of subsequent 
years, “ht was held that the plaintiffs claim for the rents of 1272 
was not barred by the lapse of three years, under s. 82, Act X 

* of 1859. A 

DINDAYAL PARAMANIK y. RADHAKISHORI DEBBI . 636 


Act XIV of 1869, s. 1, cl 9— Cause of Aiki- 
Mode of Computing Period of Limitation.] The plaintiff sued on 
romissory note payable on demand, dated 14th November ae 
The plaint was filed on 14th November 1870. Held, that the 
of limitation was to be computed from the expiration of eae day 
on which the note was made, and therefore the suit was not barred 
under cl.°9, s. 1 of Act XIV of 1859. 
TARACHAND GHOSH v. MuUNsHI ABDUL ALI eee a 24 
Pas sree ee is „104, 122, 524, 540 


See Mortaaa. Exrcurion. Panrmstoa Suir. TITLE 
BY LBNGTA OF POSSESSION. 








—— one are tee sae «. App. 39 
See Crvit, Procepurr Cops, ; 
PECSI , LAW OF ... m ss a m 93 
See JOT TENANTS. f 
eLIS PENDENS a ro saw ae oe . 122 
See EXECUTION. 


, MAHOMEDAN LAW—Pre-emption—Performance of Prelimi 
Ceremonies—Talab-i-ishteh Custom among Hindus in Behar 
To the due performance of the ceremony of talab-i-ishtehad, it- 
is not necessary that any particular form of words should be 
employed. 
he right of pre-emption exists among Hindus in Behar. 
ULAR Missar v. Jaumack Lat Miser oo ae 465 


— -M Talab-ishad.] It is not a 
binding rule of law that the éalab-ishad by a pre-emptor, if made 
within a day after receipt of intelligence of the purchase, is 
necessarily in time for the preservation of the right of pre-emp- 
tion. The due and sufficient observance of the formality of 
talab-ishad, as to time, is a question to be decided in each pase 
by the Court which has to deal with thefacts. 


Mussamar Jawan gp. Lato, Mosszin ies we 160 
MAINTENANCE OF CHILDREN ... T .. App >» 
See ÇRININAL Procepurs Cops, 8. 316. 
—~ GRANDSON ... ee ua °F ay 222 
Ste Hyo Lav® ° e : 
° 
Pi . 


s . 
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: i Page 
MAINTENANCE OF HINDU WIDOW HOW FAR°A CHARGE 
ON HR HUSBAND'S ESTATE .. ats e o y 225 
See HinpuLaw. - h id 
MANAGER, APPOINTMENT GCF. see bes App. 28 
See Execution or Decree. ee 
MANDAMUS, ORDER MAKING ABSOLUTE RULE NESI ., e, 
FOR ae ous oe oes aot Sve ... 433 ` 
See APPRAL. f e ° 
e MEASURE OF DAMAGES—Charter-Party—“ Now on her Pas-* e ~= 


sage” — Breach of Warranty— Condition Precedent—Principal and 
Agent—Undisclosed Principal.) The plaintiffs entered into a 
contract of. charter-party with the defendants, whereby it was 
agreed betweeen them and the defendants “acting for the owners” 
that “the steamer Atholl, now on her passage to Calcutta, beirfy 
tight, staunch, and strong, &c., shall receive on board from the 
charterers a complete cargo of merchandise to consist of 700 tons 
dead weight, &c., and being so laden shall therewith proceed to 
London, with liberty to call for any legal purpose at any interme- : 
diate port or ports, &c.; freight to be paid on the above o on 
right delivery of the same at and after the rate of £4 2s. 6d. per 
ton. Charterers to have the option af cancelling the charter- 
party, if the steamer has not arrived in Calcutta on 15th April 
+ , 1871." The defendants signed the charter-party as “agents of 
steamer Atholl.” The steamer was not, at the time the charter- 
party was entered into, on her way to Calcutta, being then in the 
port of London, and she did not start for some days after theedate of 
the charter-party. She touched at Madras and Colombo on her 
way, and did not arrive in Calcutta until 11th April. Rates of 
freight having declined since the middle of March, at which time, 
it was alleged, the steamer ought to have arrived, the plaintiffs 
sued the defendants for damages. Held, the defendants were 
liable. The statement in the charter-party that the steamer was 
on her passage to Calcutta was a condition precedent. The 
mensure Of damages was the difference between the value the 
steamer would have been to the plaintiffs, as an ihstrument for 
. earning freight at market prices, if che had been put at their dis- e 
\ posal at the time when she ought to have been under thé contract, ° 
i e„ a fortnight or three weeks earlier, and what she was worth 
to them in the same view at the time when she actually was e 
delivered. - e 
F. BCEILLER v. J. FINLAY e a see vw 644 l 


MESNE PROFITS ... wae sti 
© See Surr ror Mesne Prorrrs. è 
MINORS, RIGHT OF eae App. 72 


See NUIT TO ser asipe COLLECTOR'S BaTwARA UNDER 
Reeviaton XIX or 1814 


App. 80 





MITAKSHARA `.. se Xe: ax wa 38, 358, 358 

‘ See Hipo Law. C 
MODE Qf CALCULATING INTEREST ws a 110 l 

See BOND-DEBT. è ¿ 

hd 

COMPUTING PERIOD OF*LIMITATION ... 24 
s See LIMITATION, i ° 
—_—__ DEALING WITH WEIGHT AND EFFECT OF ° 
_ EVIDENCE -... y R he ve 490. 


-See EVIPENCE. . 
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MONEY HAD AND RECEIVED—Money paid into Court—Pleader 
of Smajl Cause Court—Attorney —MRstructions to Counsel on defer- 
ences from Small Cause Court—Letters Patent, 1865, ol. 10. The 
defendant sued one J. H. P. in the Small Cause Court, and obtain- š 
ed a decree, in execution of which he caused a steamer to be at-* 

® tached as being the property of J. H. P. Thereupon the plaintiffs, 

e ,alleSing themselves to be in possession of the steamer as mørt- 
gagees fipm J. HerP., in order to obtain its release, paid the 
amounteof the decree against J. H. P. into Court, and the steamer 

as given up. Subsequently an order was made by the Court, on 
the application of the plaintiffs, that the money should remain in 

* Court pending the result of a suit to be brought by them for its 
recovery. They accordingly brought a suit against the defendant. 
The Judge of the Small Cane Court found that J. H. P had no 

- attachable interest in the steamer, and that the plaintiffs had paid 

„the amount of the decree on compulsion, Held, the plaintiffs 
could maintain the suit, although the defendant had not actually 
received the amount of the decree. 

å Giving instructions to Counsel in references from the Small Cause 

g Court is acting for the suitor within cl. 10 of the Letters ® 
Patent of the High Court, and can only be done by an Attorney 
of the Court. 
W. Moran v. Dewan Aur Simang oe oe ee 418 


—— PAID INTO COURT ee eae eee we 418 
See Money HAD AND RECEIVED, 


MORTGAGE—Foreclosure—Purchases from Mortgagor—Adverse 
.  Possessim—Limitation.] Where a party bond fide purchased from 
another, as his own property, land in fact mortgaged, and obtained 
possession and mutation of rames, his title was held to be adverse 
to that of the mortgagee. 
Foreclosure proceedings in the Supreme Court as to Mofussil 
. property, to hich a purchaser from the mortgagor is not made a 
, cannot affect that purchaser. 
After a bond fide purchaser had been in open possession more 
e than twelve years, and after the lapse of more than twelve years 
from the accrual to the mortgagee of the right of entry under the 
mortgage-deed (which was in the English form), the mortgagor 
sued the purchaser to obtain possession of the property, held, the 
suit was barred. : 
Quere.— Whether in cages in the Mofussil whore the mortgagor 
conttiues in possession paying rent to the mortgagee, the law of 
limitation begins to run from the date of the right of entry. 


Page 








Brasanaty Kunnu CHOWDHRY v. KHILATOHANDRA Guosk ... 104 
a Ta es si 60, 89 
° See Hinpu Law. ParoL EYIDENCB, ADMISSIBILITY OF, , 
MORTGAGEH aed ck tes ve ‘ie .. 122 
See EXECUTION. 
MOVEABLE PROPERTY _... sie “as e sy vee 508 
See Acr XI or 1865, s. 19. 
NEW EVIDENCE _... ed SA is “es pp. 84 
See Acr VIII or 1859, s. 376. - 
NON-REGISTRATION ¢ ... on is is izi 1 
See Junispicrid or Ort Court. 
NOTICE ... oer vee nr a ii . «60 
See Arnos Law. à. z 
SNOW ON HER PARSAGH.. aes Seah ee S .. O44 
See MhasorE oF DAMAGES. ° z“ 
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OBJECTIONS TAKEN FOR THE FIRST TIME 


p See Crvi Procepuzs Conk, s. 119. e œ 


OCOUPANOY, RIGHT OF —Ryot—Act X of 1859, 8. 6—Act VIII of 


e 





1969 (B. C.), s. 6.] From 1824 to 1832 the defendant held cer- 
tain lands as cultivator; from that year to 1839 he obtained a lease 
from the zemindar, of the village in which the lands were situate ; 


from £839 to 1843, he continued to hold these lands as cultivator; * ° 


from that time to 1862 he again obtained a lease of the® Yllage, 
retaining these lands in his own cultivation; and after the exp 
of the lease, he continued to cultivate the lands, In a suit by the * 
zemindar for possession on the ground that the defendant was hold- 
ing over after the expiry of his lease, held, that the defendant had 
acquired a right of occupancy under 8. 6, Act X of 1859. 
Moxaxpt Liat, Dusa v. L, G. CRowDY T App. 


— , 88. 6 and 7-Ad 
VIL of 1869 (B. C.),.8%. 6 and 7.] A ryot who has held or 
cultivated a piece of land, continuously, for more than twelve 
years, but under several written leases or pattas, each for a specific 
term of years, is entitled to claim a mght of occupancy in that 
ria lek there iain the patta an express stipulation contrary 
thereto. 

Panoir Suzo Proxasa Misser v. Ras Banor Sine 








> See Acr VITI or 1869 (B. O.,) e. 6- 


OCCUPATION A ae 
ONUS one tae ou see ase 





See Reaunation XI or 1825, ‘s. 4, er 


See Exxcorios or DEOBEB. 


PROBANDI a tos ie 
See RusuMPrion. 


ees 


ORDER TO.PRODUCE TESTAMENTARY PAPER ... Ap 


` 


See Inpian Sucoxssion Act, ss. 180, 181, 193, 210, 21D, 
AND 237. 


AROL EVIDENCE, ADMISSIBILITY OF —Mortgaze—Bill of 
Sale.] In a suit for specific performance of an agreement to 
convey certain property, the contract, which was in writing, was 
admitted by the parties, but the defendant alleged that there had 
‘been an understanding verbally come to, that if he re-peid the 
Consideration-money, “with interest, &e., to the plainti within 
two years the plaintiff would re-convey the premises to him. 
Held, that the defendant could give parol evidence to sup 
ment the written contract, and show that it was intended to 
mortgage, and not an absolute bill of sale. 
ashinath Chatterjee v. Chandi Charan Banerjee not followed: 
Buoranata Kuarrey v. KALIPRASAD AGURWALLA 


PART ACCEPTANCE BY DEFENDANT OF GOODS NOT 


ACCORDING TO CONTRACT ... ied 
See Contract oF Saxe. 


cipate 


E A SUIT—Suit Jor a Declaration of Right to parti- 


a Permanent Setilement of a Mehal resumed under 
Regu ET of 1819 and for Possession—imitation— Cause of 
Action.] Chur land was held by tke proprietors of the adjoinin 
~ estate. The chur was resumed by Government in 1835, an 
* declared to be liable to assessment under Regulation gI of "1819. 
The recorded proprietors of the adfoining permanently -settled 
estate, to which the chur was a contigqoug accr@tion, refused to 
make a permanen? settlement with Government ‘at the rent 
hg . s 
° e 
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demanded. The chur was then held khas by Government for 
e some time, and subsequently leased out for temporary perigds to 


Pago 


strangers. In these temporary leases Government reserved the . 


proprietor's rights to come in and take a permanent settlement 

on the expiry of the temporary settlements, and algo reserved arf 

ea’ allowance of 10 per cent. on the rent as malikana on their account, 

* whith sum had been kept in deposit in the Collectorate treagury. 

In 1867 éhe Government made a permanent settlement with the 

° defendant, one of the recorded proprietors of the contiguous estate, 

* o of.the entire chur, and refused the application of other share-holders 

in the estate to be joined in the settlement. The Collector, 

` at the request of the detondant, applied the deposit in his treasury 

in satisfaction of the Government revenue. An “unsuccessful 

shareholder brought a civil snit against the defendant for possession, 

and 2 declaration of his right to participate in the settlement. 

Held, that it was not necessary to make the Government a party; 

that the suit was not barred, the period of limitation commenced 
from the date of the settlement with the defendant, 

. Kursus CHANDRA BANDYAL Coowpury v. Hansa CHÁNDRA 


4 CHowpHEY ons eee ose vee ane 694 


PARTITION eas ae ea sai sé 
' See Hixpu Law. 


nh ` 
PATNI ESTATE—Suit to set aside a Sale of, for Arrears of Rent— 
Reg. VIII of 1819, s. 8, ol 2—Deposit of Rent in the Col- 


lector’'s Treasury.) An estate was sold under cl. 2 of s. 8, 


Reg. VUL of 1819, for arrears of rent due by a patnidar to the 
zemindar. Prior to the date of sale, the amount due was paid 

by the patnidar to an accountant in the Collector's office, as in 
satisfaction of the arrears, but no notice was'given to the zemin- 

dar or Collector. A suit was afterwards brought to set aside the 

sale, on the ground that, in ieee Upc of such payment, there 

was no arrear due at the time of sale. Held, per Norman and 
Maocruzrson, JJ., that the suit could, not be maintained. Per 
Mirrer, J.—If the custom of the Collectorate was, as‘ alleged by 

> the plaintiff, Yor payments in satisfaction so to be made to the ‘Col- 

= lector's ¢ecountant, the sale ought to be set aside. 

` Kaistixa Moman Suawa v, Munsut Arrasuppin Manomep . 


PAYMENT OF DEBT ON THE ESTATE BY PURCHASER 
s FROM HINDU.WIDOW... © ua bea .. App- 
» See Pugrcnase reom Hinpu Wroow. my 


PAYMENTS as ies ae one asi ies 
See Bonn-Desrts. 

PENAL CODE (Act XLV of 1860), s. 441—Intention to intimidate. 

Iswar Coanpea Kanmaxar v. Srraun Das Mirren... App. 


, 8. 498—Presumption of Mar- 
riage—Burthen of Proof—Procedure—Depositions before the 
Alagistrate.| In a charge under s. 498 of the Penal Uode, the 

`I pro that the woman and a man, other than the accusqd, were 














ving together, is sufficient to throw the burthen of prodf}pn the 
accused that they were not man and wife. 
Evidence taken before the Magistrase, but not used at the trial, 
cannot be referred to og appeal, 


aa ee, See Act XLV, or 1860. 


PERFORMANCE GF PRELIMINARY CEREMONIES 
Sec Manonspan Law. e . 
e . Ld 
e . 


» 385 


Tue Quens v. WAzIRA is sas » App. 683. 
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PERMANENT SETTLEMENT, QISTRICTS TO WHICH, NOT 


EXTEMDED ... see, wen 0 280 
: See Act x oF 1859, ‘ss. 15 AND 16. > ° 


s e m RESUMED UNDER REGULA- 
TION IL OF 1819, SUIT FOR A DECLARATION OF 





e 
RIGHT TO PARTICIPATE IN AND FOR amano f.. 5247 


See PARTIES TO a SUIT. 














PLAINTIFF'S COSTS see Ape. 65 
e See Costa, PAYMENT OF, BY Person nor PARTY To TER Suir.* 
"PLEA OF COVRRTURE .... ves sed Be e 372° 
See Hussanp anD Wirz. 
———— GUILTY ON ONE OF TWO CHARGES ... App. 26 
x See Faraz Eviwencs. i a 
~ INFANOY? 0 i aa ise sis s. 372 
` See Huspaxp AND Wies. 
PLEADER ‘OF SMALL CAUSE COURT ies aoe oe 418 o 
> See MONEY HAD AND RECEIVED. , \ 
POLICE ‘OFFICER, OFFENCE BY—<Act V of 1861, ss.'8 and 29. 
Tux Quuen v. DNANATH GANGOOLY wee .. App. 68 
ee ae — —— 5. 29. 
Tas Quexn v, Ravau Bme e tee « App. 60 
POSSESSION FOR TWELVE YEARS se eae a» 540 
See Trrum BY Punoni or PossessIon. ë 
PRACTICE .. as i ne ve 113 
%, See Concozpawe ‘Ductstons ox Fact, 
——-— App 76, 102 


See Inpran Sucorssron’ Act, =. 180, 181, 193, “210, 212, 
AND 237. Aot VII oF 1869, 8. 179. 


-— Examination under Commission—Barrister— Attorney. 
PRANKRISHNA HANDRA v, BISWANATH HANDRA ... App. 101 
b 


——~ -—— Right of Reply. 














í Jannine v. Tantei Moman SEN oe see. ` App. 44 
-— IN HEARING COUNSEL bys ae ww. 340 
See Cuanren-Paxrrr. 

PRE-EMPTION pi si ue a. 160y 455 
See Manomepan Law. i 
PRESUMPTION OF MARRIAGE see ‘a. App. 63 

See Prenar Cops, s. 498. 
PRINCIPAL rr vee ar 33 77 soe? 412 
‘ See Tazı Manni CHITTIS. 
M —~— AND AGENT ... ae asi aa ose 544 
See Measure or Damxaaps. 
PRIORITY .. ar er SA ss .. 122 
ee Exacvtion, s 
` PROBAT si ws 208 
‘See Hinno Wo Consrevorion or : 
ares OF EXEMPLIFICATION OF WILL Es App. 76 
. See Inpiam Sucorssion Act, ss. 180, 181, 193, 210, 212, i 
AND 287. z 
PROCEDURE = ni ws e = App 63 
See Pena dong, 8. 498. ae DS 
hg F “ e 
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PROCEDURE FOR REALIZING GOVERNMENT DEMANDS 
OTHER THAN REVENUE wae ae ae 


a 
e See Acr XI oF 1859. x 
PROOF OF CLAIM... Ae sa woe se a’ 
`a’ See INSOLVENT COURT. 
PROPERTY ON WHICH THERE-IS A MORTGAGE OR EN- 
CUMBRANCE .°.. .. App. 


° See Count Fras’ Act (VII or 1870,) acu. 1, cv. 11. 
PURCHASE FROM HINDU WIDOW — Payment of Debt on the 
© Estate by Purchaser—Purchase set aside by Heir—Itefund by Heir.] 

The plaintiff purchased an estate from a Hindu widow in posses- 
sion, and after his purchase he paid a debt, for which the property 
sold had been morigi by the late husband of his vendor. Sub- 
a ar the daughter of the vendor claimed the property as heir 
of her father, and recovered possession of it from the purchaser 
by suit. The purchaser now sued’ the heir for a refund of the 


amount. of the mortgage-debt paid by him. Held, that the pur-, 


? / chaser was entitled to recover. 





Poran Misra v. Harsaran Misra a .» App., 
SET ASIDE BY HEIR... aa a. App. 
See PurcHase FRoM Hixpu Wivow. 
PURCHASER Sys oe et Sig J3 iii 
See EXECUTION. 
—— FROM MORTGAGOR . bei sea ots 





9 See MORTGAGE. — 


HOW FAR BOUND TO ENQUIRE INTO 

LEGAL NECESSITY... ons ss ate oe 
See Hinno Law, | , 

—_—— PENDENTE LITE—Suit for Partition.] Three 

brothers, M. L. B., P. K. B., and Q. D. B., being jointly entitled 

in equal shares to an undivided one-third share in certain property, 








one R. etween the dates of the two last mortgages, the 
brothers instituted a suit for-partition of the property, and for 
certain other objects; and, on 2nd February 1864, n decree was 
madein the suit, declaring the brothers entitled to a one-third 
share of the property, and ordering a partition and the taking of 
accounts, and reserving the question of costs. R. N. was not made 
a party to this suit. On 6th September 1864, the brothers cove- 
nanted to mortgnge certain’ eT to the plaintiff, including that 
previously mortgaged to .;'0n 8th and 9th December, the 
agreement was performed “by conveyances in which R. aa ee 
and which recited‘that he had been paid off; and on 28th Novem- 
ber 1866 and 27th March 1867, the three brothers conveyed their 
equities of redemption to the plaintiff. On 16th June 1868, an 
order was made in the partition suit for the sale of a sufficient 
portion of the property to'pay the costs of the parties to the suit, 
and under this order the property, which the plaintiff soeht to 
recover in the present suit, was sold on lst May 1869, anẸ pur- 
chased by the defendant who, at the time, had full notice & the 
plaintiff's claim. Heldpthe doctrine of lis pendens did not dpply, 
and the plaintiff was enfitled to tecover possession. 
© KAILAS UHANDRA Guosz-v. FULCHAND JAHARRI se z 


QUESTION REFERRED TO FULL BENCH NOT ANSWERED 
gee Kagoniat, Suir FOR, BY A FRACTIONAL SHARE- 
HONDEE OF THB SUPBEIOR TENURE. @ 


°- ma RSN their shares by three deeds bearing different, dates to 
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r ~e K Paga 
RAILWAY RECEIPT a A is Mati a. 521 
- pSee CONTEACT. e , at big 
RATE OF PAYMENT ON PART ACCEPTANCE OF GOODS i 
e NOT ACCORDING TO CONTRACT whi 459 
See CONTRACT or BALB. ú 
RECEIPTS BY JOINT TENANTS ... i Z e RI 
See Jomnt TENANTS. a a 
RECORDER'S COURT, BURMAH ... a .. "App. 91 
. See AppBa. : ® 
RECORDING EYIDENCE ... a eae a App 21° 
See EVIDENCE. 
REFUND BY HEIR in aw. App, 55 
See PURCHASE FRON ‘Hunov Winow. 
385 


OF PURCHASE-MONEY. ... 
See Hwy Law. í 


REGISTRATION ... 7 a a App. 
See DEOLARATORY "Drone. : 


ACT (XX of 1866), s. 55—Specially registered 
Bond—Summary Decree set aside no Bar to Regular Suit— Cause 
of Ao] A decree obtained by the plaintif upon a specially. 
registered bond under Act XX of 1866, and set aside under s. 65 
of that Act, held not to bar a regular suit upon the bond. 














Urenas Narayan Cuowpury v. CHIȚTRA Raza Gupra pp: 92 
REGULATION—1793—XYV. ... see Sie aAA 110 
Sse BOND-DEBTS, ' 
oe meree XIX, s. 10 or ne w» 566 
See RESUMPTION. 
etn 1819 8. 30 °  ., vee sis ov 566 
See RESUMPTION. : - 
miasa VTI, 8. Ota P i ana Pv 184 o 
See Parsi Esrarn. 
— 504 
See Isx-Nawisı Papaes. 
en ma 1825—XI, s. 4— Accretion—Tenant-at-will— Occu- 
, pation—Right of Zemindar.| A tenant-at-will is entitled te 
- occupy an accretion to his holding so long as he retains possession 
of his original holding. 
Buaganar Prasan Sine v, Dura Bizar Sine“... ve 78 
RENTS RECEIVED BY VENDOR, cea ae PUR- . 
CHASER OF SHARD FOR Sea 93 
See Jouvr Tenants. ` 
"REPUDIATION aes on ove tor we ta 808 
See Contract. ; ioe 
RESUMPTIQN— Reg. XIX of 1798, 8. 10—Reg. IZ of 1819, s, 30— 
Act X 9 i 8. 28—Onus Probandi—Lakhir 7] Reg. iid of 1819, 
8, 30, d ly to a suit in a Civil Court for resumption ander 
s, 10 of a Xe of 1793. In sud suite tf onus is upon the 
laintiff a rove a primd facie case. The decisions in Sonaiun ' 
hose v. Moulvi Abdool ar and Hira Mani Delį v. Kunj 
Behari Holdar upheld. 
Harman Mouxuopapuya v. MADHAB Cxanpea Bano, ary Nasa- 
KRISHNA Mooxensgz v. Karas CHANDRA BHUTPACHARJEE,.. 566 
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° e Page 
pee ieee AND SETTLEMENT OF LAKHIRAJ ON 
OLDER OF A MOKUBRARI LEASH CE VATHE 





7 JDAR, EFFECT OF . 197 
> _ See SETTLEMENT OF INVALID Larmras WITH THE LAKEI- 
RAJDAR. j : 
OF LAKHIRAJ. ... 197 
fe See SETTLEMENT or INFTALID Laxurmas WITH THE Latar- 
a? BAIDAR. , 
REYIEW ate ias o bi e. App. 34 
we See Acr VIII or 1859, 8. 376. | ae DA 
e r 
RIGHT OF REPLY ...` ras bes see e... App. 44 
See Practice. 
— ZEMINDAR a ie eee we 78 





See Rec. XI or 1826, s. 4 


RULE OF SUPREME COURT.] Rule 176 of the Rules and‘ 
Orders on the Plea Side of the Supreme Court is still in force. 


e Kamas CuanpRA Boss v. Bausun Caanpna Bosr ...' App.e 18 

{xor Ses wee Stee ae ove ae ws 166 
See Ocourancy, RIGHT or. í 

eS ER re rr te a ow. App. 95 


See Occurancy, Riant oF: 


SALE OF-A HUT IN EXECUTION OF A DECREE OF A 
SMALL CAUSE COURT, RIGHT OF PURCHASER AT ... 608 
© See Acr XI or 1866, s. 19. 
SANCTION OF COMMISSIONER TO PROCEEDINGS App. 60 
_ See Court or Warns, 
——_—-—— FOR PROSECUTION OF CERTAIN OFFENCES App. 20 
Se CRIMINAL Procepurs Cop, ss, 169 anv 435. : 


SECURITY, GIVING UP OF 3 Si Bi a 80 
See Insorverr Count. i 


°______|, RBALIZATION OF `... = ‘a ae 80 
‘+See Ingotvent Court. 
SELF-ACQUIRED PROPERTY... en Es we 38 
See Hinpu Law. } 
SEPARATE PROPERTY OF WIFE. sui oe we 872 
há See Huspanp ann WIFE. 


SETTLEMENT OF INVALID LAKHIRAJ WITH THE LA- 
KHIRAJDAR—Resumption of Lakhiraj—Effect of Resumption and 
Settlement of Lakhiraj on the Holder of a Mokurrari Lease from the 
Lakhirajdar.|: Assessment of revenue by Government upon invalid 
lakhiraj land after resumption, does not confer a new estate on the 
jakhirajdar, and does not cancel or extinguish a mokurrari lease 

nted by the lakhirajdar previous to the settlement, and during 
the time he was in possession of the land as Jakhiraj. 

Pratap Narayan MooxenseR v. Mapnuu Supan k 197 


SIGNATURE 305 
See Contnacr. 
SMALL CAUSE COURP . ... ” 60 
See Junispicfion. n 
SPECIAL APPEAL—Finding of Fact.] A finding of fact arrived at 
upon rensoñs purely speculative amounts to a mis-trial, whigh can 
be set aside by tke Hi ee in special appeal, 
Maronse Arzapp! Stana v. Suare Mursa sis m 26 
t 3 e 


GENERAL INDEX. 
ê 


SPECIAL APPEAL—Finding of Fact] A finding ofa fact by tho 
lower Appellate Court was set fside on special appeal, and the cage 
was remanded on the ground that the J udge assumed a atate of 
things in favor of the defendant, which the defendant had not urged, 
and which was contradictory to his case, and because the finding 
of'the Judge was opposed to a proper inference which arose from 
such facta. ° 

Sunsxswaz Guose v. Cuoro ARIZOLLAN MANDAL N App. 


SPECIAL APPEAL ... vi sve soe? re à 
5 See Crv Procepurs Cops,’s. 119. . 


he S va ine vee . App. 
Se? Juvanwnr. 
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———— VERDICT — Trial by Jury—Criminal Procedure Code _ 


(Act XXV of 1861)—Penal Code (Act XLV of 1860), ss. 34), 
348.] The prisoners were tried under s. 330 of the Penal Code 
(for voluntarily causing hurt to a girl) and under s. 348 (for wrong- 
fully confining her). Gioamstanees of aggravation were alleged, 
28 lifting up and using a sword, of lowering the girl into a well, and 
of pricking her with thorns. The jury in their‘verdict stated: that 
they disbelieved these allegntions and also the charge of illegal con- 
finement, but that they believed that. some slaps had been given. 
The Judge then asked the jury whether they convicted on either, 
and, if so, which head of chargé. They answered that they believed 
the prisoners had beaten the girl, and that they convicted them 
under s. 330. Held that the question put by the Judge to the ju 
was & proper one, and not one of law. The conviction was caplet 
Such a cage isnot governed by the rule of English law as to 
special verdicts. 
Tus Quaen v. Hans PRASAD. GANGOOLY ... et E 


SPECIALLY REGISTERED BOND ... wi a. App. 
~ See Recisreation Act (XX or 1866), s. 55. 
STAMP sae wae ees oes “we 
2 See LIMITATION. : 
ane ae wet se as a. App. 
See DECLARATORY DEORER. G 
STAMPS WITH DIFFERENT DATES i ia be 
a ‘See Kivipenoz. an . 
STATUTE 5 & 6 Vicr., c. 100° . sxe sae Par 
ety See Corraiant or ORNAABNTAL DESIGNS, 
———-——. 24 & 25 Vior., c. 78 n rzi Me ; 
See COPYRIGHT OF ÛRNAMNENTAL DESIGNE. 
———-— OF FRAUDS ie. F See ing i a Ra 
See CONTRACT. : 
SUIT AGAINST GRANDFATHER ... see se ae 


See Hixnu Law. : 
——~ FOR CONFIRMATION OF POSSESSION ON REVERS- 
AL Gf A SUMMARY ORDER OF A CIVIL COURT ‘App. 
See Decuarnatory DEOBEB. © ~~ : 
———~L A DECLARATION OF RIGH TO PARTICIPATE 
IN A PERMANENT SETTLEMENT, RESUMED UNDER 
e REG. II OF 1849, AND FOR.PUSSESSION sa a 
See Panties ro A BUIT. J e 
-> KABULIAT—Landlord and Tenant—Lakhiraj Land, 
Right of Zemindgr to assess.) A. decthef a Civil Cont in a suit 
hd . . 


\ 


32 


524 
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(the plaint of ‘which referred to s. 30 of Reg. IL of 1819, 
and g. 19 of Reg. KIX of 1793, which declared the righ of 











# the ‘zemiedar to assess rent on land not, proved to have been 
e held under a grant prior to 1st December 1790), is sufficient , 
to establish the relationship of landlord and tenant between the 

ə zemindar and the party against whom the right of assessment was 
a 

e declated. . 

: Srncagi Savpamunr Dent v, Sanup CHANDRA Roy... App. 
° SUIT. FOR MESNE PROFITS—Liability of an Izdrddr under an 
Isird granted by a Party in-wrongful Possession.] A suit for 
e mesne profits held to lie against a party who took an izárá pending 
litigation, though the decree for possession with profits was against 
the izárdár’s landlord. . ` 
Bipyramayi Dania Caowburarn v. Raman Missse ... App. 
ewe PARTITION aS? n oe 
See PURCHASER PENDENTE Lits, 
——-— POSSESSION... tss a a : 
e See EVIDBNOR. 
f- A SHARE’ OF THE FEES RECEIVED BY A 
HINDU PRIEST... are ae sii a si 
See JURISDICTION. i 
—--~ TO SET ASIDE COLLECTOR'S BATWARA UNDER REG. 
XIX OF 1814—Minors, Right of—Jurisdiction of Civil Court. 
_ Basco Hart Prasap Jua v. Mappan Moman Tuaxur App. 
re A SALE OF A PATNI ESTATE FOR 
ARREARS OF RENT ,., aes ene avi sa 
See Parxt ESTATE. 
ee —— UNDER s. 106, Acr X or 1859 
See Junispicrion or Crv Court. f 
—, VALUE OF „a os Sea es .. App. 
. See APPRAL. x : 

M UNDER Rs. 500 i . . App. 
Y See Atr V oF 1866. 3 rE 
SUMMARY DECREE SET ASIDE NO BAR TO REGULAR 

* SUIT ... we mee ase ste oo» = App. 
See Reatstration Act (XX or 1866), s. 55. 
SSURBORAKARI TENURES IN CUTTACK. ... gs sai 
See Acr X or 1889, ss. 15 anD 16. ' 
SURETY-BOND—Execution—Civil Procedure—Act VIII of 1859, 
8. 204—Act XXIII of 1861, s 8.] A surety-bond taken by the 
Coyrt under s. 8 of Act XXIIT of 1861, after judgment has been 
pronounced, can be enforced under s. 204 of Act Vill of 1859. 
ABDUL Karmi v. ABDUL Hugur Kam... ai oie 
TALAB-ISHAD oes i a: das ias sx 
See Manomepan Law. 
TALAB-I-ISHTEHAD dai ue si ee sis 
See Manosrepan. Law. ; \ 
` TANK, RYOT DIGGING A.... sis s. e App. 


See LANDLORD exp TErnagr. 
TAZI MANDI CHIT TIS—Principal—Agent— Gambling Act (XXI 


°. of 1848).] Where the plaintiff had expended" money at the 


é request of the*®defendant in she purchase or settlement of (zi - 
mandi chitlis, held, hp was entitled to recover. . 
KanaråLraLw, Cnaaa n BATTA ce eee 
i s 
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TENANT- AT- WILL 
® See Rea. XI or 1828 a. 4. 
acters TE Y PAPER, ORDER TO PRODUCE. 


See Inptan Successton Act, ss. 180, 181, 193, ‘210, ni 
AND 287. 


‘TITLE BY LENGTH OF POSSESSION—Possession for Twtlve o 
Years—Unexecuted Decree—Limitation.]: In4859, A. obtained a° 
decree for possession of land against B., but-xfo proceedings in 


eee 


w 


‘? 


execution were taken, and B. continued in possession. In 1869, 0, 


having purchased the ` tigok and interests of A. in the decrees 
forcibly dispossessed B. who-had been twelve years in possession. 
B. now brofght his suit against O. to recover possession. Held, the 
execution of the decree of 1859 being barred, and B. having been 
twelve years in possession, he was entitled to recover. Adverge 

_ possession which bars the remedy also transfers the right. 

i ÅMIRUNNIBSA BEGUM V. Unas Kran oes ous 


TRIAL BY JURY es 
z% See Spxcras, Varenie. 


—_—_— MAGISTRATE OF CHARGE INSTITUTED BY 
, HIM AS SUB-REGISTRAR—Registration Act XX of 1866. 
' The proceedings of a Magistrate who tries prisoners charged wi 
; having committed offences under ss. 93 and 94 of the Indian 
. © Registration Act XX of 1866 are not illegal, and without juris- 
diction; or otherwise bad, merely because the prosecution wag 
> (with the sanction of the Registrar to whom he was subordinate) 
- instituted against the accused by the same Magistrate in his capa- 
ee Sub- Registrar. 
nder such circumstances, where it can be done, it would be 
- better if the case were tried by some other poa 
Taa Quaen v. Hira Lar Das 


——— ON A SUNDAY—Irregularity of Proceeding — Criminal Pro- 
„ _ cedure Code (Act XXV ofl 1861), s. 171. 


Tar Quesn ý. HARGABIND Darra ÑIRKAR | App. 
TWO CHARGES _.. ase wo $. App. 
‘See Farsa Evience. d 
UNDISCLOSED PRINCIPAL ei T 


See MEASURE or DAMAGES. 


UNEXECUTED DECREE oe avs tee 
See TITLE BY LENGTH or PosanssroN. x 


USE BY ONE PARTY OF EVIDENCE UNDER COMMISSION 
ISSUED AT THE INSTANCE OF ANOTHER PARTY App. 
See Acr VII or 1859, s. 179. 


VALUATION OF SUIT 3. ooa s a App. 
See DecraraToRY Decgas. 7 
VALUE OF SUIT. ... me) we au w+ App. 


See ÅPPEAL. 


VIVA VOCE EXAMINATION IN SUPPORT OF AFFIDA- 
VITS ON ARGUMENT OF’RULE TO SHOW CAUSE App. 
See Costs, Parwent OF, BY PERSON NOT PARTY TO THE 

$ Soir. A be 


WDOW .. ea ee 
° See Hipu Law. 


PUR, ONSTRUCTION OF—“ Domestic Servant.”] ° The testator, 
inda, made,a will in the English f form andglanguage, in which 
he bequeathed (inter alia) as follows :-*'*To each of ae domestic 
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servants in Calcutta who shall have been in my syrvice ten years 
and ypwards at the time of my death, Rs. 100 for every rupee of 
Ponty eslary drawn by them from me respectively.” The plain- 


‘ © tiff had been in the service of the testator for about 40 years as` 


sirang on board a steamer, which the testator kept on the river, 


and in which he used to visit his zemindaries and perform other ' 


ejqurneys by water. The plaintiff was in the habit of daily attend- 


ing at thee testator residence, and there obeying any orders . 


that might be given him. “If the steamer was not needed, the 
plaintiff used to attend at the testator’s, residence from early in the 
morning to about one in the after-noon, returning to take his 
° meals and sleep on board the steamer. Held that he wag entitled 
to take under the legacy as a domestic servant of the testator. 
Duanno Sirana v. Upaxpea Mouan Tacos pi on 


WILLINGNESS OF FATHER TO SUPPORT CHILDREN App. 
See CRIMINAL Procepure Cons, &. 316. 


ZEMINDAR, RIGHT OF .,.,, és one 7 se 
ates See Rea. XI or 1825, 8. 4. 
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